W. Chapple. 
T. Parker. 
NM. Wright. 


Ja. . 
2 — 
. 1. Burnett. 


WX allow of the Printing and Publiſhing of the 
Book Intituled, 4 Gentral Abri Jement of Law 
and Eguity, Alphabetically digeſted- under proper 


"I'S, Of- "OY Charles Viner, "Eſq; 


W. Lee. 


W. Forteſcue. 
Willes. 
E. Probyn. 


„ 
Law. Carter. 


. Forteſcue A. 


4, .,% 4 0 : * ab. 
of Py Vn 
* N A Pl OY FR . 


2 ee, eee ee. 


General Ab rid Igment 


0 


Alphabetically digeſted under proper TITLES 
W. I * H 


NOTES and K EPE /RENCES 
to the WHOLE. 


E ; CHARLES VN ER. The 


oe Deo. = 


| ALDERSHOT in Hampſhire near F arnham # in | Surry : 


; PRINTED for the Author, by Agreement with the Law-Patentees, 


and are to be Sold by J. Morrall, in Bell-Yard, near Loncolns-Inn ; 


and J. Keaſon, 3 in Hower-de-Lace-Cours, in Heer 


Kreet, London. 175 3. 


4 
— 8 


_ 


* 1 N p N 2 ” 
CE er ran OB RO PEI Io. OASLISS „ e : 
JJ ᷣ ͤ v C 
4a 
— 
4 
a - 
* 
f 
* 
_ . 
CI 
5 2 8 
% * 
4 
5 > 
\S) 
* 
AY 5 
* 
: 
; 
- 
Pa. 
1 
1 % 
* 


2 
* - 
* — 
o 
= 
. 
* 
- 
* 
* 7 
75 
8 
5 
- 
— a - . . : 5 
— — - ——— N & 0 8 ” 28 *e 1 
— — * 209M — . * n oe — — — —ů — Z— — —— —— — eaten; * „ 4 LO - 8 8 . bd ink — — 
— * — — = — —— N — — — IG —ꝓ„— 2. * 8 — — ROY ——ů—ůV᷑ —u—r⸗—'— lo ren th oe en ren — —— — 
- Py 4 mv — — ——— nn rear oe — ans aye — 1 = . * 8 W 7 ” 2 " . 
n N - — — — — — y —p mh * — i * - — — 3 — * on . — — 4 a Py. * — — — — ¶ ¶ wYvam_s A — ne >, mma eee res 7 
8 ts 


T A B L E 


0 F 


The ſeveral TITLES, with their Diviſions and Subdiviſions 


5 15 } ] Cha cable. Who. | | 3 
2 | LE RROR J | arg or other Officer. In what Caſes, . F 
4 \ Ided by Eſcaper, Sheriff or Gaoler. | E. 3 
'H Verdict. O.d] Refpondeat ſuperior. F. 2 
bs Te leading, | P. bl Demeanor towards the Priſoners: GC 
7 Relation. Qb In what Places they may be kept. H 
* | Releaſe of what will make bee R. b| Ezcuſe. What. D 
3 S. b T. b V. b Taking on freſh Suit, and what i is ſuch. _ E 
" Relinquiſhing what would make Error. X. bl ©  Eſcape-Warrant E 2 
ap | Conſent of Parties. Y.b| To whom it ſhall be ſaid an Eſcape. | G6 
A Ins Trials. 2. b] Remedy for che Sheriff. What. I 
8 Bar of Error. What is A. c. B. e Action againſt Sheriff &c. and what liable. F. 3 
15 Okt Part, where it is of all. * Brought. Where. * 
43 Io one where it is of another, C. g. 2 Writ and Count. How. K 
4 In Parliament. D.cl Pleadings. By the Eſcaper. NM 
9 Conuſance. Of what the Court ſhall take i By the Sheriff, Gaoler de. 05 N 
5 Conuſance without Certificate or Certio- | Apainſt Sheriff. N 0 
| rarl. E. c Penalty for Eſcapes. P 
What ſhall be Errors. F. c Of felons, Oticnce thereof ; And how pu- 
In Proceſs, Fines &c. G.c niſhed. Q 
Or among thereof. 5 b 1 c| Fquity | K 
In Names of Jurors or Parties. We | 
Faults and Va in he Writ, Plaint, Eſchange. A's - 
Declaration and Specialty. | L.63 1 A. 5 
In the Plea and the Count. I. c. 3 W haps Things ie may be. ET”, 
In Jugs arlance, Plea, and Niſ Prins Ty Eftates. And what are equal. G 
. 10 "4 Granting a Rent for Owelt F 
In the Ven. Fac. Hab Corp. Diſtringas, | By what Perſons. Baron and 3 | 3 
and Return of Jurors. I-C.5] In reſpett of Eftates. Tenant in Tail. S 
In ape of 209 1 Prius and 1 | Made. By what W 3 | H 
at Weltminſter. C. t 1 
Between Writ of * and Record, L 2. 7 * Deed. In reſpect o che T ing 90 
In the Stile, Proceſs, Pleadings, an Executed. At what Time it ought to be. K 
Judgments, in er Couru. 4 2 How. And what ſhall be 41 Erecution L 
5 7 8.9 | Enure. How. M 
In the Court. 10 Defeated. And by what Act or Thing, N. 0 | 
Not ſaying Infra Turifdittionem. Le. 11 Esche at. 5 
=——_—. x * In what Caſes. And what. And to whom. A 
In awarding Proceſs. 66 Le Se * 
Againſt Jutors and the awarding * 1 er l has . | Tecane 10 by y 
rOCCIS 83 
DI And Entry of ſuch Proceſs. N.c Title. 
22 What ſhall be ATR = Sn D 
Judgment. 7 290 given. 7 Entry without Writ to the nchen E 
| Equity. Relief after Error brought. P. c Barr d, prevented or reſtored ; By what, F 
Elcape. 2 1 + Charged in'the Lord's Hands. Ce 
. ». . Sulerace . In Avoided by the 4 1 What. 4 
orner y rd, OW, | E 
11 regard of the Manner of the raking 4&3 Held by the Lo Writ 


” 
5 
4 


Mt... 


2 TABLE of i GalTITEES” 


Writ or a> Jana on lies. In what Caſes, I. 2 


Elcheator. 


_ Eſſoign. 


How many Sorts. 


Er tered. How. In eitpelt of the Thing. 


Lies Ar what Time. 


Fourcher by Edvign. 
Trial. By whom. 


- Adjourned and adjudged. In what Caſes, 
Adjudged and adjourned. 


Default at the Day. Effect thereof, 
Saved by Eſſoign. In what Caſes, 


- Proceedings. 


Eſtate. 
What ſhall be ſaid an Eſtate. 


Ot Freehold. Cannot commence in Futuro 
Moveable. In what Caſes.) 


What an Intereſt only and not Eſtare i in Fee 
Entry or Claim. Neceſſary or not to veſt an 
Poſſeſſion. What ſufficient to leaſe, give, | 
Ended and void. Wirhout Entry Ke. 


Continuance. What, aner it is gone over 


Determinable Eſtate in Tail or Fee. 
Veſted. When. | 


Avoided. In what Caſes, D 
Proceedings and Pleadings. 
Re-entry by the Tenant ; And How. 


SRU 


Who. His Antiquity and Actions againſt 


him. | 
Statutes relating to them. 


Diſallow'd; For what Cauſes, 
Ar u hat Time. | A, 
Againſt one, where it ſhall be againſt an- 

other. 

Eſſoigned. What berſons way * 


* 


W har Perſons ſhall have * aud what 
De Servitio Regis. | 
May be effoigned. 
And at what Time. 
For a collateral Reſpect. Not one in 
Priſon. | 
Lies, For whom, 
For what Cauſes, 
At what Time. 
Caſt. By whom. | 
At what Time. | R. 
How. ES | 
Sworn. In what Caſes. 
How. 


— 


Ot the Parties. 
In what Actions it may be. 


After Eſſoign 


9 


v» > co 


Tail or Fee. By what Words. By Deed, 


3 


At what Time. 


bd ce 


Warranted. In what Caſes. 
At what Time, | Poets 
How it ought to be. A. a, 


Quaſhed ; For what. 5 


S wm 


n W % W 9 


Pleadings. 


Made. By whom, and to whom. 


> 
DO 


Legal or equitable Eſtate, What i is; And 


in whom. 


> 
O 


Altered. In what Caſes it ſhall be ſaid to 


be ſo. 
Ihe Effect thereof. 


o 


&c. for Life or Years. 

Eſtate. 

or infeoff. 

Upon a Limitation in Law. | 


In Deed. 
Dying without Iſſue. | 


to another. 
Contingent Eſtate. 


_—_ 


„ 


: 


CITY 


Deveſted. How. And in what Cafes. 


By a Poſthumous or other Heir, 1. 
Executed. By ſome After- Act. 13 
In Fee ſimple. In General. I. 

By what Words. 

Without the Word Heirs. 3 


By Implication. In reſpect of the Donee. L. 


By Deed. By the Word Heirs. M 


Notwithſtanding Words of Diminution. 


| Fee or Franktenement. In hom. 
In Conſideration of Law. 
New Fee gained. By what Act. 


dos 


T's; -.-- 
Of what Things Eſtate Tail ma 
By what Words by Deed. oh 1 
Heir in the ſingular e 
Iſſue. 
5 my Uſe of &c. 
ithout the Word (Body) or of 
Without the Word was {doch g 
Words firſt limitin Eſtate for Life. 
Forſt limiting a Pee 
Words i in a Deed, Shih will not in a 


e 


What a Term for Vears or * &. 
By concomitant Words. T ! f 
1 whom by the Limitation. T. 12 
By Implication. By what Words. "4 
Altered 3 : v 2 
Bars of Eſtate Tail. 2 
In Truſt | | > if 2 
At Common Law. How conſidered. T 
Docked. By whom. + 2 
At what Time. And how. 3 


> 


See Fines, Recoveries, Tail, 
Frank-Marriage. How created, ” Df 
_ Privileges and Pleadings. B. 


Deſcent thereof. D. a 
Charges. What ſhall bind the ine. 


B. a 
Tail. Special. By what Words by Deed. 8 2 EIT? 
| E. a 


F. a. G. a 


void as to one, and not as to another. H. a 
Void by Death of Tenant in Tail, or 


voidable only. BEE; a 
Leaſe for Years by Tenant in Tail. I. a. 2 
| Not good, but made good by ſome At. 
„ Jer AG. (EY 
| Leaſe, Of what Things i it may be, N. 4 
W har Perſon may be Leſſee. IS K. a 
For Life, Or Fee. N. 
Or in Tail. N. 4 2 
| Or for Life where no Eftate i is limited, 
For whoſe Life it ſhall be, . 25 Qs 
Where it is a Chattle only, 5 Q a. 2 
Or Years. | = 2” 4 
Pur Auter Vie. | - Raz 
Pleadings. Averment of the Life of the , 
Leſſor. | R.n.4 
Leaſes. By whom good. Not ering 8 
abſolute Eſtate. R. a. 5 
By Biſhops, Parſon &c. R. a. 5 | 
In reſpect of the Reſervations Sc. K. a. 
Concurrent Leaſes, | R «8 
Succeſſor bound, _ R. a. f 
By Colleges. Good or not. R. a. 18 
To Clergymen, Aliens &c. Good —_— 
not. R. a. 11 
For Years. Of what in reſpect of the 
Eſtate out of which. S. a 


2 


Ea Eoin | L 


= 
* = S S O 5 


. "Ty | 


th, _ — 


Wick x5 eir N and Subdiviions. 


LE One or. ſeperal. What * be ſaid 


Leſſor and Leſſee. 


At what Time. 


L Leaſes or Grants by him. Good. 


How ; And by what Words. T. 
Conſtruction of Leaſes 
What Words will make a Leaſe for 

Years. 

What amounts to a Leaſe. 
A Leaſe or Bargain and Sale &c. 
A Covenant only or a Leaſe, 
Good or not for wi 
mmencement, en 
| On many Years it ſhall be ſaid for. 
To whom in reſpect of the Eſtate. 
To attend the Inheritance, 
By Eftoppel. 
Good in Part. 
Intereſſe Termini, or in futuro 


Ne Prpp x 


5 


f 
4 g g N 


EN 


A 
Parol Leaſes. 
Remainders. 
Renewed. By whom, and to \ whole 
nefit. 
Revived. 
Riding Leaſes. 
Survive. In what Caſes. 
Void or good. 
Voidable; Made good by ſome After 
Act. 
Conſtruction. As to Leaſes of Woods. 
Of Goods and Land &c. 
Inter ſe. 
As to Repairs and Timber. | 
Leffor, Leſſee, and Aſſignee, Inter ſe. 
Aſſignee of Leſſor, and of Leſlce. 
der ſe. 
And Under-Leſſee. Inter ſe. 
00 Er Of what Eſtate it may be. 
Of Eſtate for Life or Years, By whom. 
By Matter of Record. E. b. 
| W hat is ſuch. 
By one, where it ſhall be ſo by another. F. 
What Act or Thing ſhall be. H. , 
In reſpect of him to whom made. 
Diſpenſation. By whom in reſpect of 
Eſtate. 
By what Act. 
Excuſed. By what Act. 
Relieved in Equity. 
Purged. By what Act or Thing, | 
Entry upon whom in reſpect ot! ſtate, 
At what Time. 
Advantage of Forfeiture. By whom. 
Leaſes at Will. By what Words. 
By Act of the Party. 
Buy Act in Law. 
Out ot what Eſtate it may be. 
To whom it may be made. 
Determination thereof. 
By what Act in Law. 
By whom it may be. 


& 
4 
to 


= 


» aa . 
gg g 9. G 20 = 
mm — Wt — — — 


Coy” On Þ vw 


| a 

> [| 
= on ae of 
Deren 


2 


VVV 
er 


Pp» Ot 
ers crear 


How it may be. 

Rent. How. On the Determination. C. 
What Actions ſu. h Tenant may have. C. a. 
What Actions lie againſt him. | 15 

c. 


Tenant at Will and Leſſee. Inter ſe. C. c. 
What he may claim as appurtenant. C. c. 
Pleadings. C. c 
Difference between Tenant at Will and Suf. 
ferance. 
Tenant at Sufferance. Whois, | 
His Power. 


Attions for and againſt bin „ 


T. a. 2 


ID — 


- 


Eſtopp 


Of whom. A Strap 


What Thing is Eſtoppel. 


6 3 


7 
„8 


— — 


Of whom. In reſpect of Eſtate. Iſſue in \ Tail. 


By Verdict. 


Eſtray. 


; Proclamation thereof. 
Re-taking. 


Eſtreats. 
Eſtrepement. 


2 


W poets Plea ftands with the Deed re- 
corded. 
Where it ſtands with the Record. 
Upon Records. 
As to Rights accruing afterwards. 
What Records ſhall be Eſtoppel. 
By Conuſance 
By Verdict, Confeſſion &c. 
Thing not material. 
After Nonſuit. 
Suppoſal. 
Atter Diſcontinuance: 


2 
AND De 


ny 


By Certificate of Bios. Who. 

By Appearance, Imparlance, Defence &c. 
Advantage by whom to be taken, He that 
claims under it. 


A Stranger. B 4 
How * . a v. 


* 
ad 


S dN a 


Not what is to be deteated. 
Recital. | 


Surplus, 
Thing not material, 
Not traverſable. 

By Diſclaimer. 
By Plea of Attorney. 
By former Actions on a wrong Title: | 
By Acts done by Compul ſion of Law. 
What Act dr Acceptance ſhall be. 
In his Name. 
By Particularity, not Generality. TR 
Party eſtopped to ſay contrary to the Deed. Q. 
Eſtoppel againſt Eſtoppel. „ 

What ſhall be ſuch. 


E vw 


He that comes in under the Eſtate. 


Not the Ki 
The Heir. th 
_ Succeſſor. 


1 


What Perſons may be. - 
Continuance, How long. 
In what Caſes, Where it paſſes by way of 
In what Caſes. 


ntereſt. 
And how. 
At what Time. 


Pleadable. 

Where a Plea to a Deed in one Action 
ſhall eſtop the pleading a variant Plea 
in another on the ſame Deed. 

Equity. Relief there. 


: =O 
0 N= 8 >< to 3 Nu OZ cu owmapwp 


bp 


So 
ww © 


» 0 


W hat Thing may be. 
The Goods of whom may be. 
Taken. In what Place it may be. 


oy." 


Abuſer. How the Lord ought to demean. 
Property. When and how gained. 
Delivery to, or Se ure by the Owner. 
Pleadings and Evidence. 


tt OO D 


What it is. 

Granted, In what Caſes; And when; And 
on what Writ. | 
Out of what Court; And to whom. 
Againſt whom, | 

Writ, Pleadings, eee and Judg- 

ment. 


E 4 > go 


8 
24 


— 5 
— — EY 


— *, 


— — 
— — —— — —ů — — 


e * 


A TABLE of the vers TITLES, Kc. 


— — — 


Eveſque. 
What who is. | 
Who may e ſect or be elected. A. 


How he may be elected. 
Conſecration, By whom, 
Tranſlation, 


Temporalties. His Intereſt in them before 


Grant. 
Grant of them, At what time and How. 
In veſtiture. 
How it ought to be. 
Metropolitan. 
Epiſcopal Power in or out of the Dolceſi 


Ercommuntcation. 


Notes. 
hy or of whom it may be. 
For what Cauſe. 
By whom. In Dali of san. 
Diſability. 
Diſcharged. 
Certificate. How it ought to be, 
Stay of Actions; And Pleadings. 
Excommunicato capiendo. 
Proceedings on the Caplas, 

Abſolution. 

Prohibition or other Remedy. 
Pleadings. 
Plea [4 what Actions it is. 
Writ de Cautione admittenda. 


Superſedeas. In what Caſes and by what 


Court. 


Execution. 
In what Court it may be fied. 
On whom it may be by Entry. 
Ar what Time. | 
In Law. What to ouſt Action Executory. 
Conjunctidn of Eſtates 
As to one where it ſhall ſerve for others. 
| 9 what Eſtate i it ſhall be ſued, 


o 


tw > > 


85 


Serseer eges esse 


* 
v 882 


jy" 


EArOTES 


* 


. Who ſhall have it. 


| 11 

At what Time. K. a. M. 
| Os 
Diſcharged, Superſeded, and ſet aſide. 


Made. How. 


On a Fine or Recovery. Sued againſt who, 


Ota Fine, and which are exccnred. 
For Debts or Damages oF, what Court. 
Of whar Thing it may be. | 
Joint or en 

How. For the King and the Informer. 


Executors, Heirs, Feme. 
Againſt whom it lies. 

The Feme of the Baron. 

Others. 

For Land. 

In reſpekt of the Eſtate. Seiſin. 
To what Place it ſhall be awarded. 
Relation. To what time for Land. 

For Chattels. 

In what Place it may be executed. 
At what time Goods may be taken 
A Man may be. Before Prayer. 
Upon Prayer without more 
Where one taken for a Fine to the King 

ſhall remain in Execution for the Party. E. 4.2 
With Satis faction againſt one ſerve for | 

others, 9 
Without ſatisfaction. Serve for others. 
With ſatisfaction. What is. G. 
Of the Body at the Suit of the King. 

At the ſuit of a Common Perſon. H. a. 
Againſt what Perſon. | 


Je OTN 


2 


W 
- 
„ NN Gr 


DO 


G. 
a 
H. 


Of Land. 


n 


M 
By Extendi facias & Liberate. M. 
By Elegit. In what Caſes and How. M 
Acttions. By or againſt Tenant by Elegit. M 
Where there are ſeveral Judgments which 

ſhall have the e M. a. 


2 


50 


3 
Z 


pl. 157. citesS. C. — 8. C. cited 2 Vent. 29. per Curiara, Paſch. 28 Car. 2. C. B. and Judgment ac 
cordingly e OR EIT 2 bow e 


0. b) What Thing will help an Error 
In what Caſe a Verdict will help it. 


[In Actions wherein Baron and Feme are Parties. 


1. J Nan Action againſt Baron and Feme, if the Plaintiff declares Sty. 349. 


that they dixerunt of the Plaintiff certain ſcandalous Words Mich 1052. 


9 ſuch a Day and Year ; if the Defendants plead Not Guilty, and the Purcher v. 


Jury find the Baron Guilty, bur find the Feme Not Guilty ; in this d ehhedg. 


Cale the Plaintiff ſhall have Judgment; for though the Words by <a, and 

the Baron and Feme could not ve jointly ſpoke, malmuch as they ſeems to be 
have two Youths, and the ſpeaking of one is not the ſpeaking of Sin a 
the other, lo that it ſhall be intended that they () ſpoke the Words + pes. 
leveratiy at the tame Time, in which Cale the Action ought not to Lu 
have been brought againſt both, inaſmuch as if they had been both 

ound Guilty, there ought to have been two Judgments, ſcilicet, 

One againſt the Baron and Feme, and the other againſt the Baron 

only, which is not to be ſuffered upon one Writ ; and therefore it 

the Plaintitt had demurred upon this Declaration, this had not been 


3 good, yet when the Feme is found Not Guilty there need be but one 
Judgment, (cilicet, againſt the Baron, and therefore the Verdict 
hath made this good, and fo the Plaintiff ſhall have Judgment a⸗ 


gainſt the Baron. 


«2 


2. Jn an Action of Battery by Baron and Feme for the Battery of Br. Brief, 


EZ the Baron and Feme, and upon Nor Guilty pleaded the Defendants Fl. 448-cites 


ww 


are found Guilty of the Battery. of both, ant ſeveral Damages aſſeſſed; 3 


» Br. Baron 


in this Cale the Writ ſhall abate as to the Battery of the Baron, #nd Fee, 
« becauſe the Feme cannot join with her Husbany tor the Battery of p! +4 cires 


— 


the Pusband, but the Baron and Feme shall have Judgment kor © 


the Battery of the Feme, for it is but one Judgment. 9 E. 4 51. Br. Treſpaſs, 


p! 199. Cltes 
S. C. ——— 


b. adzudged per Cur. 4 


Fitzh. Brief, 
I 


3. Treſpaſs for Aſſault and Battery, and wounding ef the Baron and 2 Mod 66. 
Feme. Upon Not Guilty pleaded the Verditt was, as to the Wife, Guil- va 8 8 
ty, & quoad reſiduum Not Guilty, It was moved in Arreſt of Judgment, and Jade. 
That the Baron and Feme could not join in an Action of Treſpaſs for ment for th« 
beating them both; that there is nothing found as to the beating of the Plaintitt, 
Husband, and ſo an imperte& Verdict; for the quoad re/iduum ſhall ex- _ 


tend only to the other Treſpaſſes done to the \V ite which goes to both 


Points. But the whole Court were of an Opinion, That the Verdict 


cured this Myflake in the Action. 2 Vent. 29, Hockett v. Stegold. 


—— — 


d x 
. 7 


Advantage can be taken of it by Error; but otherwiſe where it is after the Wrir, ſuc 


2 Error. 


Y e N * No” 4 , — ähDJõꝓ— — 2 —— — S 4 —— ——— — 
— 2 —u— * —— Kr —ñ RSS co Z— my . 
ͤ— —— —— — 


(F. b) What Things will 5% an Error. 
| Pleading. 


ar. Error, x, A Man (hall never have a Wric of Error for ſuch Thing of which 


pl. F4 cites he might have had Advantage by Plea in the Action, and did 


855 Hot not take it, it it does not appear of Record, 3 I), 4. 6. b. 


Ch. J. Show. 


170 in Caſe of Coan v. Bowles. And Ibid. 151, cites 48 E, 3. Waſte againſt a Guardian, and 


pending the Plea he ſhews that the Plaintiſt was an Infant. Reſolved it was too late. So when one of : 


Age appears by Guardian, and the other Party admits him ſo to appear, he is thereby concluded, be- 


cauſe he has admitted him ſo to appear cites 17 E. 3. 20. | 


Br. Error, 2. As if the Sheriff who returns the Panel in an Aſſife was Brother 
ray hag to him againit whom che Aſſiſe paſſed, if he does not challenge the 


Gif he had Array, no Writ of Error lies for this. 3 0. 4. 6. b. 
tmpannelled | 8 . 
che Brother of the Plaintiff; Per Rede. 


pl. 34. cites | 
SCs b. 6. b. 
dy Frellbye 5 - | | | 2 


Br Error, 3. The ſame Law if no Hundredor was in che Panel. 3 H. 4 


Br. Error, 4. So if an Action be brought in chree Vills, and the Bailiff of the 2 


* 34 cites Franchiſe returns the whole Panel where the Sheriff ought to have 


| 8 returned Part, ſcilicet, out of one Town; if the Party does not 3 


» 


pl. 58. cites Challenge the Array, for this Caule ye ſhall never have a Writ of 3 
5. Error thereupon, 3 Þ. 4. 6. b. nor ſhall he in Keverfton have it by 7 


the Statute. 


5. Tf à Man loſes in an Action in the Court of Ancient Demeſae, he | 
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cannot aſſign it for Error that it was Franktee againſt his Afﬀtirmance 5 $ 


of the Jurisdiction by pleading there. 18 Þ, 6. 28.6, 

6. Ik an Alien brings a real Action as Heir to ]. S. againſt another, 

and recovers, the Defendant cannot aſſign for Error that he was an 
Alien born, inaſmuch as he did not take this Exception in the firſt 


5 Action. 18 E. 1. lib. Par. 23. b. 24. adjudged. 


J. Where the Court Ex Officio ought to abate a Writ without Moti- 
on of the Party, as for falle Latin in the Original, if the Party daes 


not take Exception to the Yrit, yet he may have a Writ of Er⸗ 


ror ; but otherwiſe ft is it the Court ought not to abate the Writ 


without Exception of the Party. 


For Matters 8. Tf g Writ be abateable and the oe He Does not take Advan- 
 inan6betorc tage thereof, but plead ro the Action, and after Judgment is given 
für vot plead. agalnſt him he hall not have a Writ of Error thereof, for he hath 

eld in Abate- Affirmed the Mrit by his Plea. 29 Aff. 35. Ea 5 | 


ment, no 


be aſſigned for Error; Per Eyre J. Show. 169. Trin. 2 W. & M. Coan v. Bow les. 


Br. Error, 9. As in d Raviſhment of Ward at Common Law, if the Writ be 5 


1 x 25. eites that he rapuit the Ward, where it ought to be cepit & abduxit, und 
the Defendant pleads to the Action, and after Judgment is given 
againſt him he ſhall not have a Writ of Error, tor he hath affirm- 
kd the Writ by his Plea, 29 Aff. 35. adjudged. TE We 

5 —_ 10. 


h Things may. | 5 


1 3 F 


10. It a Woman brings a Writ, and pending this takes Husband, X * 
and alter (*) hath Judgment againft the Defendant, who dib not plead Fol. 783. 


this in Abatement, he ſhall not have a Writ of Error thereof, be. 8 
cauſe the Writ was but abateable, and he might have pleaded it, i 115, ci 


err —_—. 


I. 1 i 
and therefore he hath + paſſed the Advantage. 19 All. 8. 4 c. Ly 
123. in Caſe of Coan v, Bowles, If a Feme Covert brings Action as Feme ſole, and i Befendant 


pleads in Bar, he ſhall never aſſign this for Error. It ſhe makes Attorney this will not be aſſigned 
Yar Error; Per Holt Ch. J. Show. 1m. Trin. 2 W. &K M. a | 1 | 


I. In a Yrit of Entry fur Diſſeiſin, if the Original Writ wants F N. B. 21. 
theſe Words Quam clamat eſſe jus & hæreditatem ſuam, and the Te- (E) Marg. 
nant admits the Writ, and pleads to the Action, and loſes, he ſhall not = on Eng 

allign this Fault in the Prit for Error, becauſe he ao.nits the ie, e r: 


| ciies 20 All. _ 

Writ good by his Plea. Fttzh. Matura Breviuin, 2: E pl; 21 E. = 
Ls | | | 3. Firzh, = 
Error 4. * 6 39. Matter in Fact muſt be pleaded, and ſhall not be aſſigned for Error. 8 E. 4. | | 
19. By Pigot and Choke in que General Tenancy, Miſnoſmer, taking of Husband pendant 1 
the Writ, and the like, which prove the Writ abateable, there if the Party plead other Matter, and a | 


admits the Writ, he ſhall not Rave Error; Contra of Death or other Thing, which proves the Writ 
abated. Te | | | | | 3 | 


12. So in d Writ of Detinue of Charters concerning Land, ik the see (M. b) 
Plaintiff in the Count does not ſhe y the Certainty of the Land, if the ſubra, pl. 1. | 
Detendant admits the Count goad, and pleads to the Action, and | 4 
loſes, he hall not allign it for Error, becauſe he admits the Count ” | 
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good. Fitzh, Matura Brevium 21. but Auærcre. f 
13. In an Aſſiſe againſt A they plead ſeveral Pleas, and accept ſe. Br. Error, 
veral Tenancies, ann the Demandant accepts B. for his Tenant ; ff ir A ee 
be inquired of the Pleas before it be inquired of the Tenancies, the Fizh Affi. 
Doemaändant may alligu it for Error notwithſtanding his own Ac- vl. 48. cies 
.  ceptance, 11 P. 4. 8. „„ b §. C. 
14. A Man map allign for Error, that after a Juror was drawn Br. Error; 
upon his Challenge, that the ſame Juror was after ſworn upon the Pl. 85 cites 
_ Tales, yet he might have ouſted him by Chailenge at the Trial. c;,;.- hy 
Vide tor this 12 P. 4. 244 V | where a Ju- 
SY out upon Venire Facias, and returned again upon a Tales, that this is not Ex ror, by the beſt Ole 
= + if the Jury paſſes without Challenge. St | pe 2 


1 15. Ik a Writ be abated in Law. by a Matter of Fact, and the Party Br. Error, 
k might have abated it by Plea and does not, but Judgment paſſes pl. 17 cites 
againſt him, yet he may afſign it for Error. 19 All. 8. © 
- ; 106. As if a Writ be brought againſt two Jointenants, and after one Br. Error, 
d | dies, And after Judgment is given againſt them, though the Survivor pl. 117. cites 
— might have abated the Writ by the Death of his Compainon, yer * © 
0 it is Error and not helped by this, becauſe the Writ was abated in 
. 1 Fact by his Death. 19 All. 8. 8 
** 1g. Ja Writ ot Meſne ts brought againſt two Coparceners of one Br. Error, 
* Meſpalty, and after one dies, and after Judgment is given againſt 57. cite 
0 them, the JNon-pleader of the Death by the Survivor ſhall not help pore 
_—_ the Error, but he and the Heir ot the ocher Which is dead may align pra, pl. 3. 
_—_ it for Error, becauſe the Mrit was abated in Fact by his Death. S. C. 
a FR TT 5 . 
_ 18. Error of a Judgment in a .Ouare Tmpedit, becauſe it is brought 2 Roll Rep, 
a4 gainſt the Biſhop and the Incumbent without naming the Patron in the Writ, 239. S. C. 
2 was averred to be alive; It was ſaid that this peradventure had es Z 
been a good Plea, if it had been pleaded in Abatement of the Writ, Writ hall 
tor nothing ſhall be aſſigned tor Error but that which proves it to be not be abat- 


F 1 d by the 
abated in facto, but in regard the Defendant bad pleaded over in 9 Ju a = Ex 


vn ef wi (32 


* 


4 EY 


CCC 


Officio with. he has relinquiſhed his Pla to the Writ, and ſhall nor now take Advan- 
out Argu- tage of the ſame. Cro. J. 650. pl. 20. Mich. 20 Jac. B. R. Sir 


Palm $06, Geo: Savil v. Thornton. 


411.8. U. 19. There is a Diverſity, whey it appears to the Court that the Writ 


adjudged, itfelf is vicious, there it is ipſo fatto doi, and the Judgment given 
thereupon is erroneous; but if the Comt olg ht to be alcertained by 
Matter dehors that it is ill, and the Defendant does not inform the Court, 


{it pales it over and pleads in Bar, this is not Error, ſaid Arguendo, 


Palm. 309. in Caſe of Thornton v. Savil, cites 16 E. 4. 4. 22 E. 4. 


54. or 6. and 11 Rep. 52. For the Court regards the Conclution of 
the Party if it be co the Writ, or in Bar, and cites 36 H. 6. 17. 4o _ 


* 


20. Writ of Error from the Court of Ely of a Judgment in Treſ— 
paſs; the Record certity*d fer forth a Summons ſuch a Day, returnable 


the ſame Day generally; and a Return the fame Day of a Suminoneri ; and 


thereupon an Attachment and a Return the ſume Day of a Nil, and 


then a Capias returnable the ſame Day; and thereupon the Detendanr 


brought in in Cuſtody, Declaration Plea, Demurrer and Judgment, Writ 
of Enquiry executed and returned, au Fragment fina!, ail in a Day. 
It was reſolved the omitting to take Advantage ot it then, but plcad- 
ing over, cured it; for he might have demanded Judgment whether he 


ought to be put to Anſwer upon the Capias, the RE, the Pone 


i being not yet out. 12 Mod. 523. Trin. 13 W. 3. Bidolph v. Veal, | 
21, One ſhall neyer take Advantage ot an Error in fact, where he 


had an Opportunity of pleading it; that is, if it be ſuch an Error in 


Fact as does abate the Writ ; and if it be ſuch an Error in Fact as does 
happen after the Time of Pleading is out, then the Way 1s to bring an 
Audita Ouerela ; Per Holt Ch. J. 12 Mod. 689. Hill. 13 W. 3. in 

Caſe of the City of London v. Wood. 


— — 


n 


＋ÿII 6 
„ Relation. W 


1. P at the Grand Cape returned the Tenant wages his Law by 
He Attorney who hath no Warrant of Attorney, and ar the Day 


when he ought to do his Law he makes Default, and Judgment is 
given, yet the want of the Warrant of Attorney continues an 


Error, ecauſe it is a Diſcontinuance. 11 0. 4. 88. b. 


2. But it the Tenant for Lite makes Default after Default, and he 


in the Reverſion is received, and after he appears by Attorney that 


hath no Warrant, and after makes Default, the want of the Warrant 


ok Attorney ſhall not be aſſigned for Error, becauſe the Judgment 
is given upon Default of the Leſſee, 11 I), 4. 88. b 1 9 


See Tit. 3. Ik a Verdict be quaſhable for the Misbehaviour of the Jury, as 
Tcl, (G. ) for the receiving Evidence of one Part after Departure from' the 
bene. Bar, which was not given in Evidence at the Bar, if this be not 


 thewed in Arreſt of Judgment no Advantage can be taken thereof 


Fol. 784. in d Writ of Error, for (“ chis ſhall not be examined after Judg- 
ment. Mich. 40, 41 El. B. R. between Groves and Sbort àd- 
the Notes judged. „„ en: nl eee EEO e 


there, 


. Error 


60. 


4 


_ 
58 


i * hs We : Ty 
J t jor 4001. the Jury find Damages ta 300 J. and Judgment is 2 28 - 


31 & 32 Car. 2. B. R. Holton v. Croft. 


See infra, pl. 7. S. C. 


Ceſtator for 20s. and upon the Iſſue the Jury find for the 


Jury tax Oamagcs ro 451. tif the 8 releaſes the Overplus, 


——C. 


Error. wm 3 


— . 


3 


4. Error on a Judgment in an Inferior Court, in Indebitatus 1 


quod recuperet 300 , and ns eat ſine Die, as to the reſt; non al locatur; 


- — 


cauſe in Caſe; otherwiſe if it had been Delt. 2 Show. 92. pl. 86. Hill. 


CE 5 # 


r „ „„ 


— 


(R. b) Releaſe of that which will make Error. 
Damages. : 
. JN a Writ of Anouiry the Parties are at Tſſue, and it is 2 Bud. . 
7 found for the lber che Biel 1 ve did not atteis auy Da- Marſh v. 
re 


mages or Coſts, and atter the Plaintiff releaſed the Damages and Coſts, EO, 


S. C. and 


and upon this had Judgment, this Judgment is not erroneous be- Judgmen: 


cauſe the {Þlaintiff hath relealed his Damages and Coſts, which ts an dea 
for the Benefit of the Defendant. Co, 11. Benbam 56. ad- e 295 


: that ſo is 
Judged. | | | 8 Rep. 
Bt es 5 „ e 
Caſe. — Roll Rep. S1: pl. 4. Bent v. Marſh, S. C and Judgment affirmed. — Jenk. 286. 
0 pl. 20 cites S. C. The Plaintiff ſhall have Judgment for the Annuity for two Reaſons; this Re- 
leaſe ſhall be underſtood to be before the Verdict, ard a Writ of Error does not lie for the Defendant 


in this Caſe ; for the Releaſe is for his Advantage Adjudged and affirmed in Error. — If this 


Releaſe bad not been, the Court Ex Officio ſhould reverſe the Judgment ona Writ of Error | 


brought by the Defendant ; for Damages and Colts are due as well as the Annulty, Ibid. AYES! 


2. In a Writ of Debt for tool. againſt an Executor, if the Ilain- Sec Saund. | 

tiff counts upon an Obligation tor 991. and upon a Mutuatus by the 0p," I ng 
Lell Plain, Diova: v. 

tiff in the Whole, and alleſs Damages intire, where it appeared no Ma;5, aud 


Action lay agatnit the Executor upon the Yutuatus ot the Tef: tbe 4rgo-. 
tator ; yet it the Plaintiff releaſes rhe 208. and all the Damages, and went there. 
hath Judgment kor the Reſidue, this Judgment ts not erroneous. — 


5 Paſch. 37 El. B. Al, ford's Caſe, per Cuxiam. | 


3. In Treſpaſs, if the Plaintiff counts of Lamages to 40 1. and the Ar 
adjudged ö 


cilicet, the 91. and hath Judgment kor the Keſtuve, the Judgment and firmed 


is not erroncous. Co- 10. Koberr Pilſord, 115 b. aDjttBaeD. in Error, 


4- In an Ejectione Firme of Land & de Libertate Pilcariæ for S C. cited 
free Fiſhery, Which is not good ſor that; ti the Jury find for the l . K 
IDlaintiff and tar Damages intire, and alter the Plaintiff releates all ot pl. 4 
the Damages and hath Judgment tor the Land only; this Judg⸗ Ibia. 144 


ment is not erroneous, though he cannot properly releaſe the Oa- pl. 4 DUL 
mages for the Fiſhery where there are none, kor he may as well $458 


| pray Judgmnent fvr the Refine, dud not for this, and relnqui + rang 
che 


Damages. Pill. 4 Jac. B. N. between Frer2v//e and Mulk- S F. adjudg- 
neu, ADJUDgen. Le „ 5 cd in an E- 
6 | ft 3 a | jectment of 
an Houſe and Lands, and of a free Fiſhery. 


. So in an Ejeftione Cuitodie & heredis, where it Does not lis of 8. C cite 
the Cuſtody of the Heir, but of the Land only, and the Jury found 7 


kor the Plaintiff, and gave Damages intire; pet the JAlatntiit may "Roll Rep 


relinguiſh the Oamages 5 and have Judgment 4 3 3 


1 
nm 
— tt oe Wo 


5 | Tos Bo Error. 2 
i Land only, and this ſhatl not be erroneous. D. 22 El. 369.- ad- 


—ﬀ ——— ͤ— — my — 


S C. cited 
10 Rep.  qiidged Clifford's Tale. 


130. b. —. E 


e 


11 Rep. 56. a cites S. C. —— 8. C. cited by Dod ridge J. 2 Bulft. 28. —— See (U. b) pl, 2. 
LOH | 1 


2 Bulſt. 28. 6. So in an Ejectione Fixmæ of a Meſſuage, Cottage, and Tene- We 
s.C.ad- ment; if it be found for the Pſaintiff, and one intire jenny ©1 
des by mage given to the Plaintiff tor the Whole, becauſe the Ezenrment 

| infra, pl 3 does not lie of a Tenement, the {Naintiff MAY releaic all the Oa- 8 
1 mages, for that it 18 intire, and have edgment tor all the Land 39 
ſaving the Tenement, and this ſhall nat be erroneous. Dill, iv | 
Jad. B. R. between Recorick a4 Chappe!, it was done by Ance. 
See pl. 1. ſu. », In a Writ of Annuity ik the Plaintiff recovers by Verdict, 
blue Norte but the Jury do nor find any Damages to the JPlaintiff, the lam WW 
there tiff may betore Judgment releaſe the Damages, and have Judgment | 
he to recover the Annuity and this Releaſe of the Dainages, cnough MR 
none were found, ſhall help the Error. Mich. 12 Jac. B. G. be- 
tween Bent and Marſb ddjudged; but there they ſeeined alſo that 

this would not make the Judgment erroneous without the Releaſe; 

_ .  Duarethis. Xe 5 „ | 
Roll Rep. 8. In a Quare Impedit, if the Jury gave Damages and Coſts where 
363: lan no Coits ought to be given, for that the Statute dio not give them, 

CT and atter Judgment is entred quod nullo habito reſpectu ot the Colts, 
Ibid. 3979. the Court awards that he ſhall recover the Damages; this ſpecial En- 


pl 24 5 C. try, without any releaſe of the Coffs, ſhall help the Error, Hach. 


aqjudged- + 14 Jac. B. R. between Grange and Denny adjudged in a Writ of 
and judg- 


Jenk. 324. pl. 36. 


ment aſhrmed, = | | 
FALL? 9. If a Bill of Debt be brought againſt an Attorney upon three 
Fel. 735. ſeveral Obligations, and upon Oemand ok Oper, ic appears by the 
A Condition ot one Of the Obligations, chat che Day of Payment there- 
pl. 205. An- Ok is not yer come; Atter à Verdict for the Plaintiff upon Conditt- 
drews v. Ons performed pleaded, and Coſts and Oamages given, thougg 
2 the Piaintiff cannot have Judgment for this Obligation, of which 
jucped ac- the Day of Payment is not pet came, pet upan his Reteale of 
cordingly ; Coſts and Damages, he ſhall have Judgment for the other Dvit- 
for tho the attons. Mob. 240. It ſeems he need not releaſe the Coſts. 
n 


Bill were a | | AO 
intire Sum, yet by the Count it appears that they were as ſeveral Demands, ſo the whole Suit is not 

falſified by the Plaintiff himſelf; for it is as ſeveral Demands and Suits ; Tamen Quere if ir had been 

fo by Original — 8. C. cited Arg. Saund. 286. 8. C. cited Arg. 5 Mod. 213, ——— 8. C. 
cited per Holt Ch. J. 2 Salk. 659. | . 3 


7 : 
7 

| 

. 

| 

E 

N 

14 


% 


Io. Quare Impedit againſt the Biſhop and two. others; the Biſhop ap- 
peared, and the other two not, and the Plaintiff prayed Writ to rhe | 
Biſhop againſt them by their Default; et non allocatur without mak- 

ing Title; by which he counted againſt the Biſhop, which ſervd for Title 
againſt the other two, Quod Nota; and the Biſhop pleaded that he did 
_ . not claim any thing in the Patronage, only as Ordinary, and demanded 
Judgment if without ſpecial Diſturbance &c. by which the Pint: 
would have releaſed his Damages and had Execution, aud could not have 
it, for no Damages are taxed in certain; by which it was recorded, that 
he would not have Damages; upon which the Plaintiff had Writ to the 
Biſhop. Br. Brief al Eveſque, pl. 23. cites 10 f. 6. 4. 
I. In Dower the Fury aſſeſſed Damages, As in Caſe where the 
Husband died ſeiſed, the which dying ſeiſed is not found by the Verdift ; 


in 


x 
3 


Error. 


— 


in which caſe it was ſaid by t 


TP "As he Court, that the Demandant might pray 
Zudsment of the Lands and releaſe Damages, or the Demandant may aver 


* hat the Husband died ſeiſed, and have a Mrit to enquire of the Damages; 


Eliz. C. B. Butler v. Ayres. | 


— 


12. In Replevin the Defendant avowed for Rent, but was intitled to 


Quod omnes Pregnotar' conceſſerunt. Le. 92. pl. 118. Mich. 29 & 30 


r Parts only thereof, and the Furors aſſeſſed Damages for all the Rent; 


the Court held that the Avowant cannot have Judgment unleſs he re- 


leaſe the Damages. Mo. 28 1. pl. 434. Mich. 31 & 32 Eliz. C. B. the 

9th Point, in the Caſe of Battey v. Trevillian. 5 >= 

13. Ejectione Firme; The Declaration was de uno M:ſſuagio five Te- Le. 248. 
nemento, and four Acres of Land to the ſame belonging; It was held, pl. os 
that although ir was uncertain for the Meſſuage or Tenement, and S. C adjudg- 

that Land cannot properly be ſaid to belong to an Houſe, yet it was . accord 

good tor the four Acres, and the Plaintiff releaſed his Damages, and 5 


bad Judgment for the tour Acres. Cro. E. 186. pl. 8. Trin. 32 Eliz. 


B. R. Wood v. Payne. 


14. An Action of Ejectment brought, and alſo a Battery in one Writ ; 
and after Verdict it was moved in Arreſt ot judgment, becauſe the 
Battery wes joined with the Ejectment. The Damages were found 
ſeverally, and the Plaintiff had releaſed the Damages for the Battery, 
and piayed Judgment for the Ejectment; Winch held the Writ 


naught, but Judgment was given tor the Plaintiff notwithſtanding. 
Brown. 235, Hill. 16 Jac. Bide v. Snelling. 5 1 


15. Upon a Verdict given tor the Plaintiff in an Ejectione Firme 
it was moved in Arreſt of Judgment that the Fjefment is laid to be 


of three Meſſuages or Tenements, and a Toft, which as to the Meſſuages 
or Tenements is uncertain, Roll Ch. J. ſaid, you move too ſoon 


for it may be the Plaintiff will relcaſe the Damages as to the Meſſuages 

or Tenements, aud take his Fuldgment only for the Toft, and the Action 
lies well enough tor that. Sty. 364. Hill. 1652. Athworth v. Sir 
Thomas Stanley. | | We ode 


16. In Hjectmeut for 3000 Acres of Waſte inter alia, after a Verdict 
for the Plaintiff, it was moved in Arrelt of Judgment, that an Ejet7- 


ment does not lie for Waſte jor the Uncertainty what it means; And of 


that Opinion was the Court; and atterwards the Plaintiff releaſed the 


Waſte and Damages and too Fudgment of the Reſidue, Hardr, 51. pl. 
3. Paſch. 1656. Hancock. v. Piice. 3 


17. Treſpaſs Vi et Arms for taking the Mare ipſius aterentis, nec non 
Bona & Catalla ſequentia, viz. and ſums them up, bur docs not [ay they 
were the Goods ipſius querentis ; and thereupon the Deſendant demurs ; 
and reſolved the Plaintiff may have Judgment tor the Mare, and releaſe 
the Action for the Reſidue. Raym 395. Trin. 32 Car. 2. B. R. 
Cuttorthay v. Taylor. | | | | 


the Deed on which the Duty demanded entirely-depends ; otherwiſe 


where it may be more or leſs by Matter extrin/ick, As in Debt for Rent, 
or Covenant to pay ſo much per Load for every Load of Wood, and. 
that he delivered ſo many Loads and an half, and reckons for the half 
- Load; in ſuch Caſe, it more be demanded than is due it may be remit- 
ted; for the Variance is not inconſiſtent with the Deed, and as the Plain- 
tiff is ro recover on Trial what appears on Evidence to be due, ſo on 
Demurrer he is to have Judgment tor no more than he ought to recover; 
und may remit the reſt; Per Holt Ch. J. 2 Salk. 659 pl. 3. Mich; 


2 Ann. E. R. in Cafe of Incledon v. Crips. 


18. Where the Sum demanded depends on the Deed itſelf, and on 
nothing extrinſical, as in Caſe of Debt or Covenant to pay 20 l. there can 
de no Remittitur; for the Variance which is made is inconſiſtent with 


6b 


*- —— — AN 


s b) What Thing & 


Releaſe of that which will make Error and Specral Ent.; 
nullo habitu reſpectu &c. | 


"Sw . N an Action of Debt for 101. ik the Plaintiff declares upon a 
S. C. adjudg- Leaſe tor Years, rendering Rent at certain Feaſts, and con- 
ed Niſi by 3 cludes & quia 10 l. of the ſaid Rent for ſuch a Time, ending at ſuch 
Judges, con- 4 Feait c. he brought this Action, where it appears by the Declarati- 
tra Jermyn, Gn itſelt, that there was 4s. wanting ot che 10 l. fo that the Rent in 


——— Hale _ : 
Ch. J. aid, Arrear amounted but to 91. 16 8. and thereupon the Oekendant 
that no pleads Mil debet; and upon this there 18 a Yerdict tor the jAaintlif, 
Judgment and Damages and Coſts given, though the Demand be inte, 
Seu 286. {CHICEt, Of 10 l. and tt appears by the {Plaintrft's own thewing that 
in Caſe ot he had no Cauſe of action tor the Whole; yet the Plainciſt may re- 
| Ouppav leaſe the 48. and Damages, and take Judgment for the reſt. Mich. 
5 1649. between Barber and Pomrey adjudged per Curiam, preter Jul 
where the tice Jermin, this being moved in Arreſt of Judgment. Intratur 
e Ga argued and debated, but no Judgment given. ——- 8. C. cited 5 Mod. 214. Arg. and 
ſays it is true my Ld. Hale ſaid, that Judgment was never given in this Caſe, but obſerves, that 
Lad. Roll cites the Number-Roll and the Term, when it was entred. — 12 Mod. 93. 8. C. cited 
by Holt Ch. J. and ſaid to be good Law.——q Mod. 88. Mich. 1 Ann. B. R. ſays the Roll of 
the Caſe of Barber v. Pomeroy was produced in Court, and the Judgment appeared to be entred 
for the Plaintiff, and that the Roll is Hill. 24 Car. 1. Rot, 951. And S. P. adjudg'd accord- 
ingly in the principal Caſe in 12 Mod. 93. and 5 Mod. 212. Paſch. 8 W. 3. B. K. Thwaites v. a 
Lady Afhheld. Como. 365. S. C. and the Court conceived that the Plaintift might enter = | 
Non Pros. for the Surpluſage, and take Judgment for what was right. 8. P. accordingly, Vent. 3 
49. Mich. 21 Car. 2. B. R. Anon. 5 | 5 
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See Judg- | (T. b) bat Thing will help an Error. 


ray hey 2) | | | | 
„»». END )) go eas 5 
teaſe RNelegſe of that which will make an Error. 


1. J Nan Action of Aſſault and Battery againſt four for two Treſ- 
I ppaſſes ſuppoſed to be done at two ſeveral Days, If one Defendant 
pleads Nor Guilty to both Treſpaſſes, and another Defendant pleads 
Not Guilty to the firſt Treſpaſs, and juſt ifies the ſecond Treſpaſs by 
the Aſlault ot the Plaintid himſelſ, and the other wo Defendants plead 
Not Guilty as to the firſt Treſpals, and judgment is given againſt 
them by Non ſum Inſormatus for the ſecond Treſpaſs ; and upon theſe 
ſeveral Pleas, ſeveral Jfſues being joined, and all tound tor the 
Plaintift; and the Jury gave 40 8. Damages tor all, againſt all the De- 
RL DP" tendants, and alſo taxed 1d. Damages tor the Treſpaſs againſt the two, 
2 | againſt whom Judgment was given by Non ſum intormatus, which is 
ndt good; pet if the Plaintitf releafes 1d. Damages, and takes Judg- 
ment againſt ail the four Defendants for 40 8. Damages, and eo 


— — ——— NU— — 


} | — LY 


Error. 


nn _ 
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this the Judgment is good and not erroneous. Mich. 9 Car. 


B. B. between Feſcor and others, Plaintiffs, againſt Edwards ay- 


judged in a Mrit of Error, upon a Judgment in Banco. Intra⸗ 
tur Paſch. 9 Car. Rot. ultimo. ee. 
2. In Treſpaſs for an Aſtault, Battery, and taking his Grain, if 
the Detendant pleads a Juſtification of the Battery in Defence of his 
Corn, upon which it is demurred, and Not Guilty to the Corn, upon 
which Iſlue is jomed, and it 1s found for the Plaintiff, and Damages 
raxed tor the Corn, but none for the Battery, for which there is a De⸗ 
murrer pending, as there ought to be; pet the Plaintiff may relin- 


quiſh the Demurrer, and pray Judgment tor the Corn, and this will 


the Colts aflefled by the Jury; this has helped the Dervict, and by 


not be Error, Haſch. 11 Car. B. N. between Vaſhman and Rowe, | 


per Curiam, and this was fo accordingly. Pill. 23 Car. B. R. 


between Linton and Lurnor adjudged. In an Afaulr, Battery and 
Wounding, and Not Guilty pleaded to all beſides the Affault, and 


mages taxed tor this only, and not tor the Aſſault, nor any Warrant 
by the norit to enquire thereof, but only of the Jſſue, yet the ]9latn- 
tif thall have Judgment relinquithing the Demurrer, Intratur 
Mich. 22. Rot. 659. 


upon this a Demurrer anD Iſſue was found for the Plaintiff, and Da- 


3. In Treſpaſs for a Battery againſt two, if one pleads Not Guilty, 


and the other pleads a Special Plea, and upon this a Demurrer tg 


3 made by the Plaintiff, and it is adjudged tor the Plaintiſt, he may re- 


linquiſh his Action againſt the other, and have his Mrit to inquire of 
the Damages agaitſt him. Paſch. 11 Car. B. R. between Sar = 


and Cuckow àdjubged in a Mrit of Error upon ſuch a Judgment in 
Tones. and this aflirmed per Curtam. Intratur Mich. 10 Car. 
4. In an Action of Treſpaſs, if there be three Iſſues joined, ſcilicet, 

one Not Guilty to Part, the Second upon a Preſcription for Common, 


the Third whether the Beaſts raptim momorderunt, in going to take 
the Common, and the Jury find the firſt Iſſule for the Plaintiff, ann 


the ſecond Iſſue tor the Detendant, but did not inquire of the third 
Illue; the Plaintiff rel inquiſhing the third Iſſue, may pray Judgment 


tor che firit Iſſue, and this ſhall prevent any Error. Mich. 13 Car. 


B. R. between Brow- and Stephens adjudged. : 


3 8 aa : : La : 1 ; 1 > 


(U. b) hat will 2 an Error. 85 
| Releeſe of that which will help the Eno. 
{fn Ejectment.] 


. TN an Ejectione Firme if Part of the Things demanded be well 


1 demanded, and Part of the Things demanded not well de- 
manded, and a Verdict given tor the Plaintiff tor the Whole, and in- 


Cro. C. 450. 
pl. 23. Cleve 


v. Veer, 


tire Damages glben; the [Alatntiff may releaſe all the Damages in 5, 4 


aud this helps the Error, ik Judgment be given accordingly, 
Trin. 11 Car. B. R. between Ce and Vere. Rot, 138. 


* 


tur. — 


that which is not well demanded, und pray Judgment for Reſidue, 1vid. 457. 


pl 3. S. C. 


adjudged 


for rhe 


Plaintiff 


* n 
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C _ Error. 


Si In an Ejectione Cuſtodiz terre & hæredis ifa Verdi& be given 
pl. 5. 8. C. for the Plaintiſl, the Iſſue being upon the Tenure, and intire Damages 
given and Coſts, the Plaintiff may relinquith che Damages and Coſts, 


and have Judgment of the Ejecrment of the Land only, for that 
ſuch Writ docs not lie for the Body. Dier 22 El. 309. 56. ad- 
So where wy In an Ejectione Firmæ de uno Tenemento, and ſeveral Acres 
Eectment of Land, upon Not Guilty pleaded, if a Verdict be given tor che 
was bros" Plaintiff, and intire Damages found; where the Action does not lie 
to, and ſeve for the Tenement for the uncertainty, the Plaintiff map relinquith | 
ral Acres of his Damages, and have Judgment for the Lands only, without 
er the Error. Py Reports, 10 Jac, between R#etorick and Chappel 
doubred adzudged. „„ 
whether an | 3 | | | | : Ke | 
Ejectment lies of a Croft, whereupon the Plaintiff moved for a ſpecial Judgment for the reſt of the oY 
Land contained in the Declaration, and prayed that he might releaſe his Damages as to the Croft, 
which the Court granted Sty. 30. Trin. 23 Car. B R. Anon — — Ses (R. b) pl. 6. S. C 


(X. b) I bat Thing will help an Error. 
5 Relinquiſbing that which will make Error. 


Omiſſions in Writs of Inquiry of Waſte.] 


Cro. * 1. JN an Action of Waſte, if the Plaintiff aſſign the Waſte in 
Ph I three Meſſuages and fix Gardens, viz. tor cutting in uno Poma- © 
| Y 10-6 Piros & 10 Pomos, in aliis Pomariis 7 Piros & 10 Pomos, ann 
* Fol, 78). upon Default () of the Defendant a Writ of Inquiry of Waſte, ac- 7 
[ cording to the Statute, is awarded to the Sheriff, who found by In- 
3 quiſition the Waſte in three Meſſuages, and in cutting down in uno og 
Ibid. 452. Pomario 2 Piros & 2 Pomos & in pred? al' Pomar 2 Piros & 2 Pomos 
pl. 24. S. C. ad damnum gol. but did not inquire of the Waſte in the Reſidue de {x 
bur dubita- Piris & Pomis, and Judgment is given thereupon for that which is 
found without any Special Entry of the Relinquiſhment of the 
Reſidue, yet this is not Error, becaule the Jlaintifl might abridge 

his Demand, as this Cale ts, for that the Waͤſte is found in every 

| Pomarto, though not in cutting down ſo many Trees as he de⸗ 

clares, though if the Jury had found him Not Guilty of the Reſi⸗ 

due, he ought to have been amerced for them as the Precedents 

are. Palch. 11 Car, B. B. between Eu and King, dubitatur 
among the Juſtices, and after the Matter was ended by Agreement. 
Intratur Trin. 9 Rot. 213. FFF 

2. But note, That in the Debate of this Caſe two Precedents 

were ſhewed, by which it appeared to be good. Mich. 22 E. 3. U. 
Rot, 220. in Oorlo in Scaccario. . 21. El. Rot. 232. in Scac- = 
„ i peo” Wes 3 . | bu 
Firth, 3. 22 E. 3.1. h. Waſte aſfigned in Land and Wood, and an In- | 
| Waſte, pl, quiry made only of the Waſte in the Land, pet for that the Plaintiff 
12. cites praying his Judgment of that which was found he had Judgment 

5.C. without a new Inquiry made. — 


4. But 


the Jury had found the Detendant Mot Guilty of the Reſidue the 


diſallowed in 4 Kinds of Actions, viz. in all Writs of Dower, Quare 


and therefore no Protection ſhall be allowed, or Effoine de Servitio 
Regis ſhall be caſt. 2 Inſt. 124. fa | | 


of Meadow ; The Tenant pleaded Nontenure ; The# Fury found him 


Tenant as to 320 Acres of Land, and as to the reſt that he was nor 
Tenant, and the Fudgment was that the Demandant ſhall recover Dow- 


the Aſſent of the Hlaintiff, it is not Error. 7 I, 6. 21. 


. — 2 —— —— P x OE — — 
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Error. 5 


— — — — 


4. But vide 14 E. 3. Waſte 27. per Cur. e contra, for that ik 


Plaintiff ſhould have been amerced, — | 

5. By Aſſent ot Parties a longer Day may be given than is preſcribed 
by the Statute of Maribridge, but that Aſſent muſt be entred of Record; 
And it is to be obſeryed, that by the Common Law great Delays are 


{mpedir, Aſſiſe of Darrein Preſentment, and Aſſiſe of Novel Diſſeiſin, 


* 


6. Dower of zoo Acres of Land, 200 Acres of Paſture, 100 Acres 


er out of the 320 Acres; Error was aſſigned in B. R. that the Verdict 
and uugment were for more Acres of Land than were demanded ; But 
on the other fide it was ſaid Land was a General Word, and might 
include Meadow and Paſture. Per Cur. in a Grant Land will extend 
to Meadow, Paſture &c. but in pleading it ſignifies Arable only, 
and here in regard they are diſtinguiſhed in the Count, the Verdi& 
and Judgment muſt be reverſed for the Whole; though Hale ſaid an- 
ciently ſuch Judgment would have been reverſed bur tor the furplu- 
ſage The Caſe was moved again, and the Court ſaid, that the De- 
mandant might have taken Judgment for the 300 Acres only, Habito 


nullo reſpetiu to the reſt, and releaſed all the Damages, but this was not 
proper tor an Amendment, the Miſtake being in the Verdict, but if it 


could have been amended in C. B. the Court here might have made 
ſuch Amendment. Vent. 260, 262. Trin. & Mich. 26 Car. 2. B. R. 
Silly v. Sily. 5 CL Is En 
J. In Treſpaſs of Battery by Baron and Femme for beating of them both, 
upon Not Guilty the Verdict was for ſo much Damage for beating the 
Husband, and ſo much for beating of the Wife ; the Court ſaid, upon a 
Motion to arreſt the Judgment, that the Plaintiff might releaſe the Da- 
mages for beating ot himſelf, and take Judginenc for the other. Vent. 
328, Paſch. 30 Car. 2. B. R. Anon. N . 
8. In Actions upon d pecialties or Contracts, where the Sum is certain, 
he Plaintiff cannot abridge his own Demand. without ſhewing how the 
reſt is ſatisfied; Contra in Actions that lie in Damages. 10 Mod. 69. 
Mich. 10 Ann, B. R. Stafford v. Beneath. N 5 
9. It Fudgment be given to recover two diſtinct Sums, and being ſen- 
ſible that he has a Right only to one the Plaintiff releaſes the other, he 
may take out Execution for the other only; Per Pratt J. 10 Mod. 30 
Paſch. 1 Geo. 1. B. R. ee, or . 


— rn 2 1 . - . & a7 WOW. R "I  * 


(Y. b) In what Caſes Conſenſus tollit Errorem. oe 


2 11228 a cepi Corpus if the Defendant appears by Attorney g. fn, 
C4 by Conſent it is not Error. 21 E. 4. ) b pl. 184 cites 

2. So if the Defendant appears by Attorney upon che Exigent hy s. C 
3. One cannot enter fer Noupayment of Rent without Demand; yet, Rep ,- | 
by Conſent of Parties it may be good. Godb. 429. 5 d. S. P ger * 
5 Ro „„ | Curiam— | 


Koll Rep 363. S P. Arg 


4. I here 
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4. TV here it is not againſt a Fundamental Point of the Common Law 
Conſent ot Parties tollit errores, Godb, 429. 430. agreed. Arg. 
5. Appearance by Attorney where Plaintiff ought to appear in proper 
Perſon is not Error, if by Aſſent of Parties; Per Haughton J. Godb. 
430. pl. 495. Trin. 21 Jac. B. R. Mn vo 
6. Pleading Feoffment in Fee upon Condition without Deed and Re-entry 
is good, if the other Party confeſſes the Condition. 5 Rep. 40. b. in 
T Dormer's Caſe, cites ) H. 6. J. be „ 
moll Rep. », In Ona. Imp. the Court may by Conſent grant longer Day than is 
1 50 0 30% a limited by the Stat. of Marl. 5 Rep. 4o. b. cites 11 H. 6. * 13. 
5 4 Hl. 6 ——2 Inſt, 124. S. P. n * This is miſprinted, and ſhould be Hill, 11 H. 6, 23. b. 23 
a. pl. 22. | | = | | | | 


Br, Cuſtome, 8 In Errot it was awarded, that where it was alledgem in Afiſe of 
P nes Freſh.- Force in O. that the Uſage is, that he who has been ſeiſed by go WR 
. Weeks ſhall not be oufted though he has no Title, but by Writ of the King *P 
by Hut, which was tryed by Jury, that yet this is no Error; For -} 
though the Uſage be a Law, and that the Law 1s, that what is Law 9 
and what not, ſhall not be tryed by Jury but by Record or by Judg- , 
ment, yet this is no Error, and eſpecially where the Party agrees to 1 
che Iſſue tor his Advantage; For a Thing may be uſed for the Cuftoni 8 
which is not the Cuſtom in Fact. Br. Cuſtoms, pl. 21. cites 21 E. 1 
; . The Star. of 2 H. 5. 3. ordains, that in Caſe of Liſe, or Plea of x 
Land, or where the Damage ſuppoſed in the Declaration exceeds 40 1 
Marks, every Juror in thoſe Cafes ought to have 40s. per Ann. Free-. 
hold in a Suit which exceeded 40 Marks, and ſo was alledged, a juror Z 
had not 40 8. per Ann. Freehold ; after the Venire Facias returned 2 


the Plaintiff and Defendant agreed that the Roll ſhould be made 39, 
Marks; Vet this Juror ſhall not be ſworn, for he was diſabled when 3 
the Scire Facias was returned. By the Juſtices of both Benches, Jenk. 7 
e brings Debt againſt B. upon an Obligation bearing Date at 
Coventry; This Suit was in the King's Bench, removed hither out of = 
Coventry; a Procedendo was awarded to Coventry; by Agreement be- 
tween the Parties, the Procedendo was not delivered, but the Plaintiff . a 
Proſecuted his Suit in B. R. and laid the ſaid Action in London; Upon 
Iſſue on Non eſt factum pleaded the Plaintiff had a Verdict, and Judg- 
ment reverſed in Error notwithſtanding the ſaid Conſent of Plaintiff 
and Defendant, and although this Action be tranſitory. Jenk. 310. pl. 
99. cites 11 EL D. 284. Croutch's Caſe Conſent cannot take away 
2 the Natural and eſſential Viſne. 27H 8. 15. 44. E. 3. 6. 
II. The Record was F. F. de D. in Com' Lincoln, and the Writ of 
Error was F. S. de D. in Com Warwick; the Court thought it a mate- 
rial Variance for which the Writ ſhould abate, but by Conſent of Par- 
ties it was ruled, that no Advantage ſhould be taken thereof. Sid. 
193, -Palch. 16 Car. s. Booth v, Beard. ee int en ns: 
12. Two Attornies at the Tavern agreed each to name 24 Perſons to 
the Sheriff, out of which he ſhould return 24 to try an Iſſue. The Court 
held, that if Sheriff will return a Jury at the Denomination ot 
any Perſon it is a Miſdemeanour in him, and it may be Maintenance 
in him at whoſe Requeſt it is done, but here it being by Conſent 
of Attornies of each Side, Conſenſus tollit Errorem. 12 Mod. 564. 
Mich. 13 W. 3. Turner v. Burnaby. . 


(Z. b 


Error. . 2 13 


n 
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(Z. b) [Prevented or aided by Conſent.] 
der Thak. © 


- 


= YN Treſpaſs Villainage in the Plaintiff to a Manor in another * 5 Rep. 40. 
= r. I County is pleaded; the Trial ought to be where the Writ is ® —— 
1 brought, pet ik Jt be tried by Aſſent where the Manor is, it ts not cod; 8. C. 
= Error. 44 E. 3. 6. b. f 44 All. 4. "ee cited Godb. 


4 S. C. cited Roll Rep. 28. pl.). — 8. C cited 2 Roll Rep. 363. Arg. in Caſe of Loyd v. 
= Williams. —— Raym. 372. S. C. cited per Cur. in Cafe of Viſcount Clare v. Lynch 

5 4. S. C. cited Cro, E. & 64. in pl. 14. FVV | dl 
4 2. Upon an Iffue, if the Court be in Doubt by what County it ſhall If a Venire 

be tricd, and the Court by Aﬀent of the Parties grant of both r 1 
75 We” 4 awarded to 22% 
BE ners where 


it ought to be to the Sheriff, or the Viſne comes out of a wrong Place, yet if it be per Aſſenſum 
Partium, and fo entered of Record, it ſhall ſtand; for omnis conſenſus tollit Errorem. Co. Lite. 125. 
b. 126. a — Cro E. 664. pl 14. Paſch. 41 Eliz, C. B. Finch v. Hovendon, Trial by wrong 
Vine held good, it being by Conſent of the Parties entred on Record. | LE 1 


3. In Debt upon an Obligation it the Condition be to pay Money Hob 5. pl. 

apud Coventriam, aud Illu thereupon, and this is tried in Middle- |; ran“ 

tex by Allent of the Parties, and by Order of Court where the 5 C. and 

Action is brought, and not in Coventry pet if the Aſſent of the the former 
Parties does not appear upon the Record, though it be confeſſed by Judgment 
the Demurrer, it ſhall be Error. Mp Reports, 12 Jac. Camera eee ; 1 5 
Scaccartt, between Edwards and Crow udjudged in a Writ of Er⸗ (he Parties 

ror ; the ſame Caſe Pobert's Reports . cannor 

| | ange t 


Law. ——— Roll Rep. 28. pl. J. S. C. — Bulft. 216. Trin. 10 Jac. B. R. Materſon's Caſe, 
S. P. and ſeems to be S. C. Judgment was affirmed for the Plaintiff in the Action. — Hob. 266. pl. 
350. Trin. 17 Jac. in Caſe of Fawkner v. Andrews, ſays that theſe kind of Aſſents ſhould be en- 
tered upon Record, - 2 Jo. 199 Paſch. 34 Car. 2. B. R. cites the Caſe of Crow v. Edwards. 
ſed non allocatur; But in the principal Caſe there ot Bever en v. Ulalcot, the Conſent of the Par- 
ties was entered on the Roll, which was not in the Caſe of Crow v. Edwards, but only in a Paper 
| Rule of Court, which was the Reaſon of the Reverſal of that Judgment, whereas had it been en- 
| mow on the Roll, as in the principal Caſe, it had been good ; And ſays, that with this accords Cro 


* 


4. If an Ejectione Firmæ he brought and laid in the County of D. 
for Lands lying in another County, though it be by Aſſent of the 
Zarttes, and the Dekendant pleads Not Guilty, and a Verdict and 
Judgment is given for the Plaintiff; pet this is Error, for this is 
againſt the Law, which cannot be altered by the Conſent of the Par- 
ties. Pill. 14 Car. B. R. per Curtam; But upon View of the 
| Record it could not appear to the Court that the Land lay in another 
8 and therefore they did not reverſe the Judgment for this 

F. If a Panel by ſuſferante of the Sheriff be made by Aſſent of the 
Parties, yet it is good, and ſhall not be challenged, though made at 


the Denomination of the Parties. 6 R. 2. Challenge. 102. 5 
6. The Statutes of 2 E. 3. and 20 E. 3 provide, that neither by 
the Great Seal, nor. Petit Seal, ſhall Fufice be delayed ; yet when the 

” „ . e Matter 


ͤüÜ— ——, — 


8 Error: 


Matter concerns the Ling only, if he + commands it, It may be ſtayed. 
17 40. b. =: Cur. in Dormer's Caſe. i 
In a .Ouare Impedit, if the Venire Facias be returned, the Plain. "8 
tiff 7 cuntior bl Nonſuited without calling of the Fury, yet he may be it 1 
by Conſent of pie himſelf. Noy. 107. Anon. 0 
So of the * It was reſolved by all the 5 0 that the Court of Regueſt has | "W 
Spiritual mo Juriſdiction in any Matter tonching Freehold ; and per Williams J. 
gh N 10H n no 12 of the Parties to ſubmit themſelves to the Fudę ment of that Court 
45. in ſuch Caſes will any way help them, or give them any ſuriſdiction 
which by Law does not belong to them. Bultt. 108. Hill. 8 Jac. 
Anon, L 
g. AVenire Facias awarded 70 one 85 the Covi by Conſent of Par- 
ties was held to be good. Godb. 429. in the Cafe of Floyd v. Wil- 
liams, cites Baynam's Caſe. 
b 4% Io. One of the 12 Furors depart ; if che Fu ices appoint one of the 
P. cites pannel to ſupply his Place, it is erroneous ; but if with Conſent of Par- 
25K 3. tit. 
ties oe. it is good. Godb. 429. Cites 43 E. 3. tit. Office of Court. 12. 


Court 12. 
— Roll Rep. 363.0 Cites 8 $ C. — Fitzh. Office del Court, pl 12. Cites Mich. 34 E . 


3 


0 
2 


11. More than two ought not to try the Array, yet by Aſſent of 
Parties more may try it. Godb. 429. per Brian. ; 
S. P. per 12. In a Writ of Right there ought to be tour Knights; but if by 
3 Conſent of Parties two Knights and two Eſquires be returned, it is . 
21 10 Godd. 429. cites 30 E. 3. 2. Or 39 E. 3. 2. a 
0 


Rep. 363. Cites 39 E. 3 3. 2. 8. P. 


2 Roll R. 13. The nie in Favour of Liberty ought to vi in the ſame County 


393 ig C. where the Action is brought, and not where the Manor is; but by the 7 
The ſame in Aſſent of Parries 1 it 1s ſufficient.  Godb. 429. cites 44 E. 3. * 3 
Ejectment. | 

Palm. 100. Stafford v. Mackdoonath,” And per Doderidee 4; adevining the Action to be real, 

| = et the Conſent of the Parties may alter cha Trial where the Action is more in the Realty than an 
Ejectment is, As in a Writ of Ri * the Parties ny agree that the Trial be oy” 12 common Jurors, 
and not 850 the Fw Aſſiſe. Ibi e 


14. The Court cannot draw a Juror of chemſel ves by the Law yet 
they may with Conſent of Parties; Per Ley Ch. J. Godb. 431. Trin. 
21 1 Jac. B. R. in Caſe of Williams v. Floyd. 
2 Roll Rep. 15. In Ejectment the Array was challmerd, and by Content of Par- 
| 363 S. C. ties the Array was tried by two Attornies of the Court, and it was ad- 
—_— Jv. per tot. Cur. that it was well tried.  Gobd. 431. pl. 495. 
. rin. 21 Jac. B. R. Williams v. Floyd. 
5 Br * 16. Coſinage is good Cauſe of Challenge, even by the Party hat is Coſin; 
150 Cites for if the Court ſees there may be Partiality, though the Parties con- 
8. G. 4/ent, yet the Court ought not to ſuffer it, fett Juttice ſhould not be 
impartially adminiſtered ; Arg. 11 Mod. 100 Mich. 5 Ann. B. R. in 


Cale of 85 v. * & ar” cites *21 Ed, 4 21. 


(A. c) 


43. b. 8. 


mandant upon this Nonſuit, and he brings a Writ of Error, this 


Error. 7 


(A. c) Bars of a Writ of Error. 5 823 
| 0 Br Error, 
3 Releaſe of ll Errors is a good Bar. 9 Þ. 6. 48. 1 


8. C. — Fitrh. To * 20, Cites gH. 6. 46. 8. C” 


2. So a Releaſe of Actions and Demands, and of Right in the Firth, Er- 


Land, will be a Bar ofa writ of Error upon a Judgment in Re- [97 b . 
N diſſeiſin, 11 + 4+ 5 


3. A Relea "fall Actions Real and Perſonal will bar a Writ of Er. Error, 


Exror, upon a Judgment in a Writ of Right, 9 I), 6. 46. b, Py "wy : 


- — 


| Fitzh. Er- 
ror, pl. 20. cites S. C. 


4 A Releaſe of all his Right in the Land Will 8 a Mrit of Br. Error, 


8 C. — 


Fin . pl. 20. Cites 8. E — Co. Litt. 288 b. 8. P. 


| Error upon a Judgment in real Actions. 9 . 6 6. b. 48. b. pl 9. cite 


PReene 


3. It a Man outlawed upon a Re. diſſeiſi in releaſes pe Actions to Fitzh. Er- 


the Recoveror yet he may have a Writ of Error of the Outlawry, 9, pl. 54. 


cites 11H. 


becauſe that this does not belong to the Party, but to the King in „ land 


Igntereſt, and he may allign Error in tye Judgment of the Re-DIF che Caſe is 


ſelſin to reverle the Dutlawry, 11 Þ. + 94. adjudged, 8 


6. Ik the Tenant pending a Præcipe againſt him aliens in F ee, and Sce(K) ſu- 


re-purchaſes tor Life, and after Judgment is given againſt him, he 8. B. pl. 21. 
ſhall have a Writ of Error, and his Feoffment is no Bar. 


7. So after his Death his Heir ſhall have a Writ of Error for the see (&) f- 
Privity which he hath to the Judgment, though he ſhall have no- 1 l 22- 


thing in the Land, contra, 50 All. 3. ies . C. 


8. If te Tenant pending a Præcipe againſt him, aliens in Fee, * Br. Error, 
and after Judgment is given againſt him, and he brings a Writ of 770 ee Cites 
Error, this. coffiment” is not any Bar of the Mrit, becauſe he 8 © crea 


was Privy tothe Judgment after. * 12 Aff, pl. 41. Co. 1 Albany er * 


III, T 20 All. 2. adjudged. Dubitatur 4x 21 E. 3. 53. b. | -f 
Rep. 306, — If after Execution had he enters upon the Demandant and makes a Feoftment in Fee, 


his Writ of Error is gone. 2 Le. 221. cites 12 Aſſ. pl. 41. — 1 Rep. 112. a. cites S. C. and ſays 


that the Feoffment cannot bar him of the Writ ot Error, becauſe notwithſtanding hls Feoffment he 


remains Tenant as to the Demandant, and ſhall plead all Pleas which "Tenant may plead, and not- 
withſtanding this ſhall be reſceived &c. and Judgment given againſt him as Tenant, and therefore 
upon ſuch udgment given againſt him he ſhall have Writ of Error after his F eoflment; 5 bur if al- | 
ter the Judgment given he makes Feoffment, he mall never r have Writ of Error nor c Artaint, „ 
I Br. Error, pl. 118. cites S. C. 
* Fitzh. Error, pl. 74. cites S. C. 


9. It a plea be dikoartoged or an eſlvin allowed for the Tenant Iris Error 


wh it does nor lie, and after Judgmenr is given againſt the De- ny 14 


Nonſuit is not any Bar becauſe the Error was belore the Nonluit 5 
— 2 E. 3. 2. adjudged. | | and nor e 


contra. Hob. 
47. pl. 52. in Caſe of Clanrckard v. Liſle — 8 Rep 59. & S. P. 


10. IE 


hd 


IT" | a - 1 2 8 


16 Error. 


The Court 10. If a Man that bath Title to a Writ of Error to reverie 2 Fine 
jcemed tht makes a Feoffinent of Part of the Land, this is a Bar only for that 


of the Writ Part, and not for the Leſt, of which he hath not made any Feoff: 
of Error, and ment. Trin. 5 Jac. B. B. between Vrigbt and Fennings, per 


— ———— —— + 


took this Cllłlam præter Tanfield. M. 38, 39 El. B. R. between Wright 


Diverſity, and the Mayor of Wickam, per Curiam. 


one has Action or Right to the Land, and he ſuſpends or extinguiſhes in Parcel, it is extinct for the 
whole; But if he has Right to the Land he = releaſe or ſuſpend it in Parr, and this remains good 


for the Reſidue. Mo 413. pl 369. 8. C. — 


according to Cro E, and thereupon they took a Difference between Suſpenſion and Extinguiſhment 


dot an Action; for perhaps if he ſuſpends his Action as to any Part for a Time, this is a Suſpenſion 


as to all, but Extinguiſhment of Part is a Bar to that Part only. 


Br. Error, 11. Ik the ]Aaintift in a Writ of Error be nonſuir after the Error 


pl 121 aſſigned, this is not any Bar ofa new Writ of Error, 22 E. 3. 7. 
= adjudred, ES BON 


12. In a Writof Error upon a Judgment in an Aſſiſe of Darrein 
Preſeatmenr, it is not any Bar that the Plaintiff was nooſuic in 


another Writ of Error in the ſame Court; upon which a Wric to the 


Biſhop was awarded for him, for this award of Execution was no 


Allirmance of the firſt Judgment. 23 AM, 8. adjudged, 


Noy 59. 13. If an Infant brings a Mrit of Error to reverfe a Fine lebied by 


. ont tho himſelf for his Nonage, and is inſpetei by the Court and found 
| 2c ane Within Age, which is recorded by the Court, and after betore che 
adds a Note, Fine is reverſed, he levies another Fine tu another; this ſhall bar 


that that ſe- him to have the Fine reverſed. M. 38, 39 El. B. B. Horr's 
cond Fine Caſe held, but there adjudged contra, for that the ſecond Fine wa 5 


cannot be | 

pleaded be- not pleaded. 5 | | 

_ cauſe it was 3 6 
not ingroſſed, and that the Ingroſſing was ſtayed on Purpoſe by the Conuſee. 


Cro. E. 151. 14 If Tenant in Tail levies an erroneous Fine with Proclamations, | 
pl. 28. Mich. and after lebieg another erroneous Fine with Proclamations and Dies, 


IB. R. andthe Jfſue in Tail drings a Writ of Error upon the firſt Fine, 
and the Defendant pleads in Bar the ſecond Fine, and after the 


Fol. 289. Ilſue brings a Writ of Error upon the (*) ſecond Fine, and the 
Defendant pleads in Bar the firſt Fine by which the Right is 


2 
One s B. bound; the Plaintiff may reply upon the firſt nexit, that the ſecond 
exactly, and Fine is erroneous, and upon the ſecond Writ that the firſt Fine ts 
held accord- grreaneons and [0 ſhall be helped. M. 32 El. B. R. Carington 
// 
eems to be | 85 | CE Sn 

S. C. — 2 Le. 211. pl. 263. S. C. & S.P. e — 8. C. cited Roll Rep. 306. —— Mo. 
3606. cites Carrington's Caſe, thus; Tenant in Tail levies erroneous Fine, and after levies another 

Fine; he and the Iſſue is barred of Writ of Error upon the firſt Fine. N 


* 


15. InWard by J. K. again 
Damages by Default, and the Defendant brought Writ of Error, and 


ſuffered it to lie in B. R. and the fir Plaintiff brought Sire Facias to 


have Execution of the Body, and Damages, and ſaid that the Original is 
not come in; Thorp J. ſaid, This is your own Default, tor where Record 
is removed for Error the Original fhall come unleſs it be affigned for Error 
#hat there was no Original, and then the Court ſhall write for the Ori- 


ginal ; but in Afiſe the Original, and all that is, ſhall come here by Er- 


ror. Br, Error, pl. 86. cites 24 E. 3. 24. 4% * 


; ro. E. 648. pl. 27. S C. and per tor. Cur. the Feoff. 
ment only deſtroys the Title of Error for that Part. — Ow, 21. Wright's Caſe, S. C and reſolved 


E. of F. Procefs continued till the Pro- : 
clamation returned, by which the Plaintiff recovered the Ward and 


x6, And 


þ 5 0 


A. de * r 0 _—_—_ — — 


* 
——_—_——— 
* 13 2 


. "5 - . 
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r 1 
7 Toi after the ailigned for Error, That where ſhe was impleaded 


as a Feme Sole ſhe was Covert with B. J. her Baron the Day of the Writ 
purchaſed, and the Day of the Judgment given, and that the Conti- 
nuance of the Proceſs was againſt E. who was Wife of B. J. Ibid. 

17. And where the Fudgment was, that the Plaintiff recover the 
Ward and Damages, they were not then aſcertained of the Damages ; tor 
they did not know if the {ntant was married or not; and atter Har- 
leſton came and ſhewed Wrir in the Files which agreed as above, and 


he carried it back with him again. Ibid. 3 
1 18. Aud the Kcire Facias ſuppoſed that the Record reſted before the 
Fuſtices of B. R. and the Original was wanting, and theretore falſe Writ, 
Per Fither, et non allocatur, quod mirum! tor it ſeems that the Matters 
ate Error, Ibid. 1 5 „ . | 
19. If he who has Cauſe to have a Writ of Error ezters into the Land 
and makes a Ferffment the Writ ot Error is gone tor ever. Godb. 25. 
"vp 26. cites at E. 3. and 35 H. 6. e eee, 
ww 20. In a Writ of Error brought by the Heir of the Connſor of a Fine; Cro. E. 3688. 
it is a good Plea in Bar that the Conufor after the Fine levied ſuffered a pl. 11. Bars 
Common Recovery, it which the Conuſor was vouched, and wvouched over 4 45 1 9 
the Common Voice hee; Adjudged per tot. Cur. that ſuch Recovery with I b. on a 
Z © double Voucher is a Bar by Reaſon of the Voucher to every Manner of greed, but 
. Right which the V ouchee or his Heirs by Means of him is to have in no Judgment 
the Land; and if rhe Recovery be erroneous, it remains a good Bar Nas entered 
until it be avoided by Error. But a void Recovery is no Bar, Poph. Parties ene 
100. Mich. 37 & 38 Eliz. Barton's Caſe. 5 333 


3 C 8 | | compound. 
— No. 365 pl. 499. S. C. and all the Juſtices ſeemed that the Fine was barred. S. C. cis 
ted Bridgm. 6. —— By general Fntry tinto the Warranty the Error upon the Fine is gone; but 
where the Recovery was betore the Fine, it does not give away the Error in the Fine. Gouldsb, 181 

pl. 116, Hill. 43 Eliz. Jones's Cale, N Wo i 8 


21. In Error there ought to be a Reverſal of the Fudrment and Neſtiuæ- 
fron atſo to the Toſs, and it either of chem tails the Wrir tails allo ; 
As it he, againſt whom an erroneous Judgment is given, releaſes his Right 
or makes keoff ment after Judgment, he ſhall not have Error, becauſe he 

cannot be reſtored againſt his oga Act ; Per Chamberlain J. Palm. 
247.- Mich. 19 Jac.-B: R. cites 9 E. 4. 6. and t Rep. 4. 
22. But if he makes Feoff ment, pending the Writ, the Feoffor ſhal! 
have Error, and when he is reſtored the Feoffee ſhall enter upon him; 
Per Chamberlain J. Palm, 247. and ſays this was Brook's Caſe in 
6 H.-$. and ᷣͤͤœ¹᷑ wm e ̃ pp ] 


23. But if he againſt whom the Recovery is had makes u Feofſment 1 þ 
after Fudgment of one Acre he may have Error for the Reſidue; But if 
ke releaſes all Errors for one Acre he ſhall not have Error tor any ; be- 


cauſe the Record is intire; Per Chamberlain J. Palm. 2415. Mich. 

= 19 Jac, B. R. 7; . b 33 
234. % Judgment erroneous fs had againſt two, and one releaſes, the Palm. 319. 

N other ſhall have Error ; Per Chamberlain J. Ibid. and ſays upon theſe Mich, 25 


| Diverſities was adjudged Paſch. 23 Eliz. The Caſe of Wright v. the Fried - 8 
| Mayor and Commonalty of Wickham. _ Woes D919 en 
= 55 l 5 | | | Taylor 

; 2 S. P. ruled accordingly; and cites 6 Rep, Ruddock's Caſe, and 2 Jac: B. R. * Farley v. Blunt. — 

= * Cro. ]. 116. | | ED Ls — | ho 

5 1 25. By Releaſe of all Suits the Writ of Error is gone. Lat. 1 10. Hill. 


=_ 1 Car. Cole's Cale. 


, | YL. To 1 26. EG 
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Tl 8 oer 


S. 8 0 leve- 20 Entry 'by the Plamtiff ia Error pending the Writ into bart Was le- 
ral orner 


| ſolved to be no Plea; for he may have a W rit of Error before any Poi- 

Books, but 1 7 

do not ob. ſeſſion recovered 2gainſt him, when he is poſſeſſed ot the Whole, 
ſerve 8. P. to reverſe the Judgment though he cannot have Reſtitution of that 
in any of which he has never loſt ; But Entry and Feoffment is Extinguiſhment of 
10 E. ama, Writ of Error, becauſe he hath departed from his Title, and Entry and 
this Ranger Leaſe is Suſpenſs ion of Writ of Error for the Time. Lev. 12. Mich. 
entered 14 Car. 2. B. R. Winn v. Loyd. | 
Meine be- - 9 85 

tween Verdict and Judgment, and this was aſſigned for Error in the Exchequer Chamber, but the 
Judgment notwithſlanding was affirmed ; Cited by F N Ch. J. 2 Brownl. 238. 239. as ee 
ed 2 Eliz. in B. K. Jackſon v. . | | 


EE 


27. A Releaſe of Errors before ſudgment entered is good where Tales ! 
ment is entered atterwards of the precedent Term; Per Holt. Cumd. 
244. Paſch. 6 W. & M. B. R. Anon.. = 

28. If ty mn be irregularly obtained, a Releaſe of Errors ſets i 

: Figs to all Purpoſes. 12 Mod. 560. Mich. 13 W. 3. Anon. 3 
Where a Writ of Error is brought, and no Record certified at the 3 

| Das of the Return of the Writ, the Detendant in Error taking a Certi= 7 
ficare of this Matter trom the proper Officer of the Court, where the 7 
Writ is returnable, he may out a W rir De Executione Judicii of Courſe, | 
and the Party cannot hinder Execution thereupon, without he brings a 


ne w Writ ot Error. 3 Salk, 9s: PL 7. Anon, 36 M0 
| EDS — — 


: (B. c) What ſhall be a good Bar. = 


— — 


: 1 Be 8975 f 13 N a Writ of Error it is a perpetual Bat that the pplain⸗ 4 
n 1 purchaſed the Land 1 in hs alter the Judgment.“ c 39 All, 8 2 


: cites 8. C. 
& 8. P. . 18 . All. 2. 
Cavendiſh: 


Br. Error, 2. In a writ of Error it is a good Bar, d uring the Term, that | 
pf 13%. 8 P the Plaintiſt hath accepted from the Octendant a Leaſe for Years by 
per Finch. Deld of the Land after the Judgment. 39 All. 18. Per F inch. 5 
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Br. Error, 3. In a writ of 3 by the King, it is no Bar that * a 1 | 
1 cles ment certain Commiſſioners upon a General Commiſſion have ſeiſed the 
. Land for the King; for the Ring ſhall not be adjudged Tenant by 
the Setifure of his Miniſters, but where it 18 _ bis Advantage, Z 
39 All. 18. adjudged. 
If a Man be condemned upon Recognizance by erroneous 'F udgment, 
es and aſter i is outlawed and has Charter of Pardon, he thall have Writ of 
Error, and the Outlawry is no Plea, for this Action i is revived in him; 
for it is not like to an Obligation; tor there it the one be outlawed the 
Obligarion is forteited, bur here he is mot 10 recover any Thing but to 
” diſcharge himſelf of the Execution. Br, Laeger, pL 41. Cites 
229 Aff. 47. 
Where the Title of the Plaintiff in Error is Paramount the Plea or 
Right claimed by the Detendant in Error, fuch Plea is not good; As 
where the Baron of Dudley brought Writ of Error and the Tenanc 
came by Scire Facias, and the Baron fhewed that A. and B. his Feme, 
and C. a third Perſon, brought Writ of Right againft F. S. Anceſtor of the 
Baron, whoſe Heir Xe, and Seances the fourth Part .# the Manor _ 


— 


.... Kr 
— 
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— — — 

— —— — hon 8 
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Error. 


M. and C. the third Perſon was ſummoned and ſevered, and the Baron 


and Feme ſued forth, and recovered the Moiety of the fourth Part &c. 
by erroneous Fudgment, and the Plaintifſ as Coſin and Heir of the ſaid 
F. H. brought this Writ of Error, and prayed that the Errors be exa- 
mined, and the Tenant ſaid, That to this Writ he ſhall not be received; 
tor after the Recovery the ſame Baron acknowledged the ſame Moiety by 
Fine to be the Right of two Perſons, by which they were Tenants in Com- 


mon et pro indiviſo with the ſaid F. S. who after made Purparty between 


them, by which ſix Parts of the Vill of M. was allotted to the ſaid three 


Perſons, Ole Eſtate the Tenant Has; Judgment it he ought to proceed to 


the Examination of Errors; for Partition between the Anceſtor of the 


Plaintiff and the other Tenants in Common makes that every one has 
Part of that which was recovered by Name of the Moiety, and there- 
fore cannot have Writ of Error to be reſtored to that whereof he ts ſeiſed of 


Parcel, and becauſe the Writ of Error is of the fourth Part of the Ma- 
nor of M. and the Pleading of the Partition is, That fix Parts of the 


Vill of M. was allotted between them &c. and des not ſay that the 


Vill of M. is Parcel of the Manor of M. and allo Partition between Te- 


nants in Common is not good withort Deed, therefore the beſt Opinion 
Was, that it is no Plea, but non adjudicatur ; And per Newton, it the 
Partition was good yet the Plea 1s no Plea, becauſe the Plaintiff claims 
of Right Paramount the Partition. Br, Error, pl. 75. cites 19 H. 


5. So where a Man has a Son and a Danghter by one Venter, and a Br Eſtoppely 


Daughter by another Venter, and dies ſeiſed, and the Son enters, and dies pl. $1. cites 
ſeiſed, and the Daughter as Heir to him enters, and the other Hiſter of the 19H 6: 26. 


: Half Blood brings Writ of Nuper oviit azainjt her, and the other who is“ 


of the Half Blood, and it is found that ſhe is of the Whole Blood by - 


which ſhe recovers the Moiety, and after ſhe brings Writ of Partition and 
recovers ; yet the other may have Writ of Error of the Right which 
Was in her before the Partition, and the Partition is no Plea; And per 


Paſton, by the Recovery in the Nuper obiit the eldeſt Daughter is 


e/topped to {© but that the other Daughter 1s Co-heir with her, and 
therefore the ſhall be compelled to make Partition, and yet by Errcr 


= ſhe Pall defeat it, and ſo in this Caſe 3 And ſo ſee by them this Matter 


is no Bar in Writ of Error; and fo ſee that it it had been well 
pleaded it had been no Plea. Br. Error, pl. 75. cites 19 H. 6. 25. 
J. For where Judgment is, though it be erroneous, yet it being in 


Force the Parties are bound to all that which is implied within the 
fame judgment, as Partition and the like, and yet all thoſe ſhall nor 


be Bar nor Eſtopple in Writ of Error to reverſe the ſame, quod nota 


good Caſe; But take Heed that there be not a Difference where he makes 


Partition where he is not compellable by the Law, and where it is made by 
Ceertion of the Law. Ibid. *- = VV 
8. If he who has Cauſe to have a Writ of Error to reverſe a Judg- 


ment of Land does make a good Leaſe for Years, he hath ſuſpended his 
; | Ih i by his Feoffment , 
Per Bridgman. Bridgm. 57. Hill. 12 Jac. in Cafe of Loyd v. 


Writ of Error for the Term, as he does extingu 


FE 


9. A Writ of Error was returnable fix Days ſince, and the Record not 
vet remov'd. Execution was granted per tot. Cur. becauſe it appears to 
be meerly for Delay. Roll Rep. 192. pl. 2. Paſch. 13 Jac. B. R. 

_ Marſh v. Whetſt one 1 I 


10. Where a Writ of Error is abated the Party cannot have a new | 


#Irit praying it; Per Holt, Cumb. 199. Paſch. 1 W. & M. in B. R. 


Evans v. Pettifer. 


x1, Shewing 


Pry * 
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v. Smithurſt. 


20 Error. 
4 
11. Shewing the Writ oft Error before it is allowed, it being aJlow- / 
ed afterwards in convenient Time, is a good Sperjerteas from the She 
ing, for it ſhall be taken as one Act, Cumb. 264. Trin. 6 W. & M. in 
B. R. Williams v. Cary. = 


| (C. c) nn what Caſes a Bar of Part (hall be of 
1 the Whole. | 
Jo. 352. t. 1 Na Writ of Error to reverſe a Fine of ten Acres of Lands 


|. 5, Donne brought by one who was in Remainder in Tail; if the Deten- 
\ & dant pleads in Bar a common Recovery of Part of the Land, which is 


S. P -greed.a gagd Bar as to that, pet this is no Bar as to the Retiduc, but 
bid. the Court ſhali examine the Error in the Fine as to that. Mich, 


378 Ad 10 Car. B. R. between Done aud Sim i hurſt, per Curiam; ma 

judged ac- MOkit of Errar to reverſe a Fine levied in Cheſter, Intratur 
cordingly. Tr. 8 Car. Kot. I 3109. . | : 7 | | 

2. JnaWritofError to reverſe a Fine a Releaſe of Part ig not 

any Bar as to the Rettdue ; but the Court may reverſe a Fine 

as to the Eefivue, P. 10 Car, in Done aud Swothurſt's Cafe 

aa e "OE 

3. In Error brought on a Fine levied by Tenant in Tail, it was 

held by the Juſtices that a Writ of Error is quaſi a Commiſhon, and 


may reverſe for Part, and affirm for Part, and it is not abateable be- 4 | 
cauſe the Fine is good tor Part. | Mo. 366. pl. 499. Paſch. 23 Eliz. MW 


Barton v. Lever &c. 


Where a Plea &c is good for Part and il! for Part, in what Caſes 
judgment ſhall be given tor the Whole. See Tit. Judgment. 


* F 
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(Cc. 2) Par to one Plaintiff in Error where a Bar to 


5 another. 


1. RROR was brought by Six of a Judgment in C. B. in Reple« 


vin, where one of the Six in his own Right avowed for an Amer- 
cenient in the Leet, the other made Conuſans as his Bailiffs, Judgment 
given againſt the Six, Damages and Coſts; They brought Error and 
pending the Action, the Releaſe of one of the Five was pleaded in Bar; 
Ir was ſaid by the Court to be no Bar, and this Difference was taken, 
Where many are Actors by way of charging one another, the Act ol 
one ſhall prejudice the other ; otherwiſe where they are Plaintiffs to 
diſcharge themſelves, and in this Caſe when they are compelled to join 


in aWrit of Error or Attaint for 10 defeat a Judgment, it is no Reaſon. 


| Judges no Bar. Cro. E. 648. pl. 4. Hill. 41 Eliz, Razing v. Rud- 
OCK, OE | OS OUS SD 


that the Act of one ſhould predudice his Companion, wheretore it was ad- 
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C. Error in Parliament, - 


I. FAT HEN a Record comes in Parliament upon a Urit of Fir: 


= Error, the King may aſſign certain Earls and Barons, and 1 ror, pl; 
with chem the Juſtices to determine the Matter. 22 E. 3. 3. + 
'Y . eee 8. C. c 


by Coke Ch. J. 2 Bulſt. 164. 7 


2. But they cannot reverſe the Judgment aſter the Parliament isFitzh. Error; 


> ended if they do it not before; for this ought to be done in JParlia- . G 


S. C.— 
5 ment. 22 E. 3. 3. 2 Bulſt. 
py 1 FA SE 164. S8. C. 
cited by Coke Ch. J. 


„% 3. It appears that the Parliament may err, as where they reverſe the 2 Built. 


= 
cx 
* 


= Eſtate of J. N. in certain Land, and the Charter thereof, and do flat 88 C. 
* = call the TY m it by Proceſs before the Repeal. Br. Parliament, pl. 16. Coke Ch. y; 
= cites 21 E. 3. 46. 7 | | 
b 2 4. And it is there that Error in Parliament cannot be reversd but Br. Error, 
e zy another Parliament, and that erroneous Judgment there is good till Pl. * C. 
e it be revers'd. Br. Parliament, pl. 16. cites 21 E. 3. 46. "EY 
= 5. The Bp. of Norwich ſhew'd in the Houſe of Lords, that an vy Brooke, 
” ME erroneous Judgment was given againſt him in the Common Pleas for 
19 the Archdeaconry 0! Norwich belonging to his Preſentation, and pray- 
ed that thoſe Errors might be heard, and redreſſed there; whereunto 
bs Anſwer was made that Errors, by the Law, in the Common Pleas are 10 
be corrected in the Kings Bench, and of the Kings Bench in the Parlia- 
ment, and not otherwiſe. 4 Inſt. 21, 22. cap. 1, cites Rot. Parl. 
23 E 8 3335 
2 6. The Dean and Chapter of Litchfield recovered in the Common 


= Pleas againſt the Prior of Newport Pannell; the Prior by Writ of 

FX Error reverſeth the Judgment in the Kings Bench; the Dean and 
_— Chapter by Writ of Error in Parliament reverſed the Fudgment in the 
= Kings Bench, and affirmeth the Fudgment in the Common Pleas, and a 

= Conrmandment given to the Chancellor, that the Fudgment in the Common 
oO MR Pleas be executed by Proceſs by him to be made. 4 Inſt. 22. cites Rot. 
Parl. 15 R. 2. Nu. 23. and 18 R. 2. Ny. 11, 12, 13, 14. 
7. A Writ came to Sir Wm. Thorpe Ch. J. of B. R. zo cauſe to be 
brought the Record and the Proceſs into the Parliament of a Fudg ment 

e« IE which was given for the King at the Suit &c. And note, That a Fe- 


„ = 7ition was there made to the King, before that the Writ was granted; And 

nt ſo the Roll, in which the Proceſs and the Judgment was, was brought by 
d Sir Wm. Thorp into the Parliament, upon which the King did aſliga . 
r; certain Counts and Barons, and with them the Juſtices to determine 
o, the Buſineſs; and before any Thing was done therein the Parliament was 

ot | ended; There it is faid that the Judgment cannot be reverſed bur in 

to Parliament, and ior that this was ended in this Buſineſs, Ulrerius 

is nihil agendum eft. Per Coke Ch. J. 2 Bulſt. 164. cites 22 E. 3. 3. 

Dn r V gs 

d. 8. A Wrir of Error /ies in Parliament upon the Tranſcript of the Record 

d. _ mithout bringing the Record itſelf into Parliament; For the Parliament is 


holden at the King's Pleaſure, and may be diſſol ved before the Errorg 
are diſcuſſed, and ſo the Record itſelf cannot be brought here geg 
0 bcecauſe the Parliament, which was a higher Court, was once po ce 


2 a, [I — 


22 85 15 ED Error. 


1 4 K 2 3 65.4 Wo — — 


— — 


OO „ —U6d 


of it; Agreed per tot. Cur. Godb. 247. pl. 345. Paſch, 12 Jac, 
B. R. and cites 8 H. 6. Error 88. 1 ws | 
9. Note, that Error in Chancery ſhall be reverſed by Parliament. 
and this is in Repealing of Patents, or in Debt &e. between Perſons pri- 
vileg d which goes by Order of the Common Law, and not in Mat- 
ters which are decreed upon Subpana, there does not lie Writ of Error; 
For of this it is no Court of Record. Br. Error, pl. 95. cites 37 
„ * 95 5 
10. B. R. after Fudgment entered in another Term, cannot amend their 
o Default unleſs in Proceſs, and therefore Writ of Error ſhall be 
ſued of it in Parliament; Quod Nota. Br. Error, pl. 88. cites 9 


hog | E. ©. 3. | s FINK . e | 
2 Bulſt. 164. 11. 11 Error is ſued in Parliament of a Judgment given in B. R. 
5 1 * J by all the Juſtices in the Exchequer Chamber, the Party ſball have 
by Coke Ch. Bill to the King indorſed, and upon this the Chancellor ſhall make to him 
I who ſaid Writ of Error, and the Chief Fuſtice ſhall bring all into the Parliament 
It ĩs a very Chamber, and there leave the Tranſcript of the Record and Proceſs with 
Gate. Jerk the Clerk of the Parliament amongſt the Lords with the Writ of Error, 
22. pl. 41. and the Party ſhall aſſign the Error in Writing, and the Chief Fuftice 
Cites S. C. ſhall carry back all the Rolls into B R. For they concern other Mat- 
. ters, and alſo if Fndgment be affirmed the King's Bench may make Exe- 
cution, and the Record it ſelf ſhall not be leſt in Parliament; For Re- 
cord which comes into B. R. non exibit abinde, and alſo it ſudgmeut 
be affirmed, the Parliament cannot make Execution, and the Clerk of the 
Parliament ſhall have the Cuftody of the Record ſuppreſſed; and the 
Lords only, and not the Commonalty, ſhall affign a Steward, who with 
the Lords Spiritual and Temporal, with Aſſent of the Fuſtices, ſhall pro- 
ceed ad Errores examinandos, and when the Errors were aſſigned the 
Plaintiff ſhall offer Surety byRecogni/ance in Parliament of the Sum recovered, 
70 ſatisfy the Party if the Fudgment be affirmed, or to render his Body to 
Priſon, as thoſe of B. R. do of Judgment and Execution made in 
C. B. But to this all the Juſtices anſwered, That in this Caſe.. the 
Party ſhall not be delivered out of Priſon by Recogniſance ; For if the Par- 
liament ſhall end before that Judgment be diſcuſſed, then the Party 
| ſhall go at large, and the Recogniſance not Forſeited, and the Plain- 
tiff without Remedy; Quod nora bene. Br. Error, pl. 139. cites 1 H. 
19. 20. „5 9 | 
| 13 1 7 12. If I ge mp be given in B. R. either upon a Writ of Error 
Parliament; Or Other wiſe, the Party grieved may upon a Petition of Right made to 
the Caſe Zhe King in Engliſh, or in French, (which is not ex debito Juſtitiæ, 
Vas, In Aſſiſe but tor Decency, for that the former Judgment was given Coram Rege) 
5 bans preg and his Anſwer thereunto (fiat Juſtiria) have a Writ of Error directed 
efendant TO the Ch. J. of B. R. for removing ot .the Record in præſens Par- 
Judgment liamentum, and thereupon zhe Roll itſelf, and a Tranſcript in Parchment 
war given 16 to be brought by the Ch. F. of B. R. into the Lords Houſe in Parlia- 
for ty lan nent; and after the Tranſcript is examined by the Court with the Record, 


755 oy the Ch. F. carries back the Record itſelf into B. R. and then the Plaintiff 


or in B. R. is to aſſign the Errors, and thereupon to have a Scire Facias againſt te 


and there adverſe Party, returnable either in that Parliament, or the next, and 


2 * the Proceeding thereupon ſhall be ſuper tenorem recordi, & non ſuper 
| affirmedand Recordum. 4 Inſt. 21. 3 5 2: 
upon that | OR re i oy DT Ts 
udgment he brought Error in Parliament. It was veſolved by three Juſtices, Contra Doderidge, that 
a Writ of Error did not lie in Parliament to reverſe a Judgment given in B. R. in Error brought there, for 
that there is a double Judgment, and the Reverſal of a Judgment in a Writ of Error given ſhall 
not reverſe the firſt Judgment, but that Execution ſhall iſſue upon the firſt Judgment in the Aſſiſo. 
Mo. $34. pl. 1122. Paſch, 12 Jac. Heyden v. Shepherd. | T5 OE | 


33. The 


Heydon v. Shepherd. 


Supreme judicature) to try Matters of Fact, and for that Reaſon Er- 


5 : 
r IS AIC <HEIESS oa <4. - — — 
* 


Error. 23 


13. The Method of bringing a Writ of Error in Parliament is, rt. 
To petition the King, which being referred to the Attorney General, 
he writes on the Petition,“ This is to be granted of Courſe, without 
<« Prejudice to your Majeſty.” 2dly, The King writes upon the Teſte 
of the Petition, . Fiat Juſlitia”. Mo. 834. pl. 1122. Paſch. 12 Jac. 


# 


14. Writ of Error returnable in Parliament upon. a Judgment in 2 Sid SY 
B. R. and the Tranſcript of the Record was certified, and Errors ae ned, 17. S. C. 


deut before they were determined the Parliament was diſſolved; and upon aut fame 


Point does 


Motion in B. R. to have Executivn, on the Fudgment, the Court after not Appear. 


grand Debate how it ſhould appear to them that the Errors are unde- 


rermined above, and that the Judgment is not there reverſed granted 


it, becauſe the Record itſelf was never out of the Court, but only a 
Tranſcript carried up by the Ch. J. and left there, and when a Judg- 
ment of B. R. is reverſed in Parliament the Tranſcript is returned, 


and this Record made up according to the Tranſcript ſo returned. 
Raym. 5. Hill. 12 Car. 2. B. R. Dethick v. Bradbourn. 5 


15. It was declared by the Lords, and the Law is now taken ſo to 
be, that a Writ of Error in Parliament doth not determine by a Pro- 
ropation. 2 Lev. 93. Mich. 25 Car. 2. B. R. cited in Cafe of Goſton 
y. Sedgwick. 2 e 5 5 | 
16. A Writ of Error may be returned in Parliament Ad proximum -— 
Parliamentum ſuch a Day ; but if a particular Day be not mentioned 
ic is naught, and though a particular Day is expreſied, yet it that 
Day is at 2 or 3 Terms Dittance, the Court will adjudge it to be for 


Delay, and it ſhall be no Superſedeas ; Per Hale Ch. J. and he ſaid, 


that in the Regiſter there is a Scire Fac. ad Prox”, Parltamentum, but 


| not a Writ of Error. Mod 106. pl. 15 Hill. 25 & 26 Car. 2. B. R. 


Sedgewick v. Goſton. . 5 5 
17. The Parliament hath a 7udicial Power (beſides their Legiſla- 
tive) executed and adminiſtred by the Lords, yet it is /ega/ly and 


virtually the Fudgment of the King, 4 not of the Commons alſo ; ſometimes 


the Judgment is entred coram Rege & eus Concijio ad ParP, Ryley 4. 1. 


145. I. 3. 66. and 266. ſometimes coram ipſo Domino Rege in Farb, 


The Writs of Error ſay, coram nobis ad præſens Parl*, that we may 

proceed by the Advice of the Lords Spiritual and Temporal, and the 
udgment is entred per Curiam Parliamenti, but here the King ſeems 

to be excluded. Journals are no Records of Parliament. Hob 110. 


for when made up, the Record mult be per Dominum Regum, or Cu- 


riam Parliamenti, if the King's Authority be neither expreſſed nor 


implied, it is excluded. Fleta, cap. 17. Nemo poteſt 1 in 
temporalibus niſi ſolus Rex vel ſub eo clamans, their Style thews in 


What Capacity they act, when we give judgment it is not per Fuff thar 
would be void, but per Cur. Domini Regis, and ſo ot the Lords. 
_ Comb. 276. Arg. Trin. 6. W. & M. B. K. The King and Queen v. 


* 


Knowles. . 8 1 "ths 
18. It is beneath the Dignity of the Houſe of Peers (that being the : 

rors in Fact of any. ſudgments in B. R. mult of Neceſſity be redreſſed 

there, and not in Parliament; Per Holt Ch. J. 3 Salk. 145, 146. pl. 

6. Knolt's Caſe. 5 8 3 

19. On a Writ of Error of a Fudgment in Ireland bronght in B. R. 

in England, the Judgment in Ireland was reverſed ; bus on a Writ of 

Error brought in the Houſe.of Lords in England, the Fudgment in B. R. 


in England was reverſed àgainſt the unanimous Opinion of all the Fudges. 


Gibb. 3o 37. Paſch. 1 Geo. 2. The King v. The Archbithop of Armagh 


_and W haley. 5 | 


In what Caſes Error brought in Parliament ſhall be a Superſedeas, 
See tir. Superſedeas (C. 2) And {ce Ibid. pl. 2. and the Notes 
chere. „ | (K. c) 


ror, pl 94- ment of the Plaintiff, or his Releaſe, and Iſſue is taken 


2 E. 3.3. fhereupon, and this is found for the JIlaintiff, yet the Court may | 


$2408 t. 24 E. 3. 34. b. ; 


- Firth. Office 3. So if there be any Matter in the Record to affirm the Judgment, 
del Court, which is not pleaded, the Court may make 


3. 


(E. ) How a Court ſhall demean itſelf. 
Of what Error the Court ſhall take Conuſance without 4 
Certificate upon a Certiorari. 


Firth. Er- 1. T F @ Matter in Fact be pleaded in Bar of the Writ, as the Feoff- 


examine the Judgment, and if there be any Error in the Judgment 
thep mayreverle it. 21 E. 3. 54 3 3 
Fish. Office 2. It an Error be aſfigned in the Record the Court is to view the 

del Court, Record it there be any other Error in it, and if there be, to reverſe 


Advantage thereok. 


pl. 2 cites 24 E. 3. 34. b. 


4. Ina Writ of Error upon a Judgment in Banco, in an Action of 
Fol. 790. Waſte by Default, and after a Writ ot Inquiry of Waſte returned by 
the Sheriff according to the Statute, it it be not aſſigned for Error, 
that there was not any Attachment granted according to the Statute 
| before the Diſtringas, but there are other Things alligned for Error, 
the Court cannot of themſelves, or by the ſhewing of the Party, 
reverle the Judginent, becauſe by the Record certified it does not 
appear that any Attachment was . before the Oiſtringas ac⸗ 
cording to the Statute ; for the Plea⸗Roll is only certified upon 

the Wit of Error, which ts before the Chiek Juſtice, and the Pro⸗ 
dels appears upon the Philtzer's Roll, which is not certified but 
upon Diminution alleged, and tf he had aſſigned this for Error, it 
might have been certified, and theretore no Advantage ſhall be taken, 

| becauſe it does not appear upon the Record certified. Mich 10 Car. 
B. B. between Ac&»s and Hizzes adjudged, and the Judgment 
Aftirmed accordingly, IJntratur Hill. 8 Car. Rot, 821. 125 
F. Jn a Writ of Error upon a ſudgment in Banco in an Ejectione 
Firmæ, d ſhort Entry of the Writ according to the Courſe there is 
Certified, and then the Declaration at Large, and by the Recital of 
the Writ, which mentions that the Action is brought De Rectoria de 

D. 20 Acris Terræ & 12 Acris Prati cum Pertinentiis in D. and the 
Declaration is of the Leaſe by Indenture of the ſaid Rectory and Te- 
nements, cum Pertinentiis (excepta Terra pro manſo V icarii ibidem cum 
omnibus talibus eaſiamentis quales Vicarius ibidem adrunc habuit cum 
Omnibus talibus decimis etiam prout idem Vicarius ante tunc habere 
uſus fuit & adtunc habuit & exceptis etiam & reſervatis jure patrona- 

tus & advocatione Vicariæ & Eccleſiæ Parochialis de D. prædicta) 

any upon Not Guilty pleaded, a Verdict and Judgment is given for 

The Plaintiff, and aſhgned now for Error that the Judgment is given for 
the Plaintiff where it ought to have been for the Detendant ; and af 
ter In Nullo eſt erratum pleaded, it was moved for Error that it 
appeared by the Record certified, that the Writ is General of a ReQo- 

ry, and the Declaration of a Rectory with certain Exceptions; In 


1 
this Caſe the Court ought not to reverſe the Judgment * os 5 
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Cauſe, inalmuch as it is not aſſigned for Error, nor the Writ it  -—- 
{cif certified, ſo that the Court cannot take Notice that the Writ is as 
the Entry thereof is certified, and this Exception is but a Variance 
between the Writ and the Declaration; and perhaps this Erceptt- 
on in the Occlaration was Er abundanti, and not Parcel of the 
Rettory, and then there was no I2eed to have demanded the Rec⸗ 
tory with a Fore⸗priſe. And it ſeems it would not have been a 
good lea for the Oetendant in the firſt Action, to have ſaid that 
it appeared by the Declaration that there is a Forepriſe #c. without 
an Averment thereof in Fact, that it is Part of the Rectory. 
Paſch. 11 Car. B. R. between Gregory and Yhepherd adjudged in a 


ſoerit ok Etror upon a Leale made by the Dean and Chapter of Þe- 


terborough. Jntratur Pill. 11 Car. Rot. 41. 
6. In Debt if Judgment be againſt the Defendant by Nihil dicit, 
and in a Writ of Error it 18 alſigned, that there is not any Warrant 


ol Attorney tor the Attorney of the Plaintiff; but does not procure it 
to be certified upon à Certtorart as the uſe is; and the Detendanr in 


the Writ ot Error pleads In Nullo eſt erratum, pct this is not any 


Acknowledgment that there is not any Warrant ot Attorney, but 


the Judgment ſhall be affirmed as if no ſuch Error had been aſlign- 
ed; for it is to be proved by the Record, and the Warrant of Attor- 
ney ig no Part of the Record, which was bekore the Chick Juſtice 


in Banco, to whom the 1 rit of Error was directed, and there- 


tore it ought to be certified upon a Certiorari, ot otherways the 


Court ſhall not take Motice thereof, Mich. 13 Car. B. Re be⸗ 


tween Clurrerbuck and Billing, per Curtam adzudged, and the Judg⸗ 
ment affirmed accordingly. Intratur Palch. 13 Car. Rot. 185. 
7. In a Writ of Error upon a judgment in Banco upon Demurrer, RALLY 


tik () the Plaintiff atligns for Error, that there is not any Original of * Fol 791. 
uch Term, in which the Action is commenced, AND upon a Certiorart — Y 


it is certified accordingly ; AND upon thts the Detendanr in the Writ 


pl Error ſues a Certiorari, and upon this an Original is certified three 


Terms before, but no Continuarion Is certified between the Time of 


the Original and the Declaration, and lo a Diſcontinuance, the 


Court ought to intend that there was not any Continuatton be- 


tween thele Terms, and ſo a Dilcontinuance; for upon the Certf- 


ficate of the Original he ought co have procured the Conrinuances to 


have been certified, Or otherways the Court cannot intend this ta 


be the Original in this Action. Hill, 14 Car. B. B. between 
Rily and Hillman ddjudged in a Mrit of Error upon a Judgment in 


Banco, and the Judgment reverſed accordingly kor this Error, Jn- 
tratur Tr. 14 Car. Rot. 399. e 


8. If the Plaintiff in Wric ot Error aſſigus a Thing for Error which 
as not Error, yet if the Court finds other Errors of which the Party ſays 
nothing, the Court ſhall reverſe the Judgment. Br. Error, pl. 163. 


Cites 6 E. 4. 5. 8. Per Markham Ch. J. 


9. If rhe Plaintiſf will not aſſign Errors the Court ought not to pro- 


ceed to the Examination of the Errors; for the Aſſignment of the Er- 


9 is in Lieu of Declaration. Per Jenny, the Entry of the Judg- 


ment is, That tor theſe Errors and others in the Record we reverſe &c. 
And per Yelverton, the Plaintiſf may as well allege Dimination as the _ 
Defendant &c. Br. Error, pl. 166. cites ) E. 4. 25, Fo: 

10. Error ſued of a Fudgment in B. R. and the fir? Fudgment was 


affirmed, and before Afirmation f it the Plaintiff in the Writ of Error 


pleaded Releaſe of the Defendant, who was Plaintiff in the firſt Action, 
of all Actions, Suits, Executions and Errors, after the laſt Continuance, et 
Non allocatur ; for he is Plaintiff and cannot plead in Bar; And when 


Judgment is affirmed it was laid * the Judgment ſhall be ©vy0d - 


dic ium 


Wn Error. 
dicium reddit remanebit ſtabile imperpetuum. Brown ſaid, You ought 


Ex Officii to examine the Errors; but the Juſtices and all the Serjeancs 
ſaid No. By which the Judgment was affirmed, and Execution a- 
warded without examining the Errors; quod nota. Br. Error, pl. 182. 
cites 21 K. 4-38. 99. 5 5 - 
11. On a Judgment in Account in C. B. it was aſſigned for Error that 
it doth not appear to the Court that there was an Original Writ, for it is 
not certified, and the Defendant has pleaded In nullo eft erratum ; and 
therefore cannot allege Diminution; cites 20 E. 3, Error 2. 9 Ed. 4. 32. 
and Judgment given where there is no Original is erroneous. Coke 
ſaid, If the Plaintiff ny Oe for Error that there is no Original, and 
the Detendant pleads In Nullo eſt erratum, he can not after wy, Dimi- 
aution; but this Error being A Hors de Record the Court here may 
write to C. B. to certify it; for by the Writ of Error all is certified 
which is with the Ch. J. there, which is only the Body of the Re- 
cord; but the Original and Fudicial Writs remain with the Cuſtos Brevi- 
um, and other Officers which are never certified but where Error is affign'd 
for Want of them. Cro. E. 84. Hill. 30 Eliz. B. R. Robſert v. An- 
drews. | = — 25 


Corr 
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(E. c. 2) Abated. 
What will abate a Writ of Error. 
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1.1 RIT of Error was ſued Joanni Priſot Capitali Fuſticiario de 
Communi Banco, to remove the Record before him, where 
there is no Title of Record in the Bank; For the Records in Banco 
are coram Capitali Fuſticiario et ſociis ſurs, and not coram Capitali Juſti- 
ciario only, and therefore he ſued a new Writ of Error. And in the 
Exchequer Writ of Error was ſued Theſaurario et Baronibus, and there- 
fore ill; For the Records there are coram Baronibus only, and therefore 
Be was compelled to ſue a new Writ. Br, Error, pl. 13. cites 28 
2. Writ of Error to remove a Record out of the Common Bench, 
was Fo, priſot Capitali Fuſtic* noſtro &c. without ſaying et Socits ſuis 3 
for Omiſſion of which Words the Writ was rejected. Thel. Dig. 
93. Lib 10, cap. 6, S. 27. eites Frin, 28 H. 6. 14. | 
3. But ſuch Writ of Error came into the Exchequer Chamber di- 
rected Theſaurario & Baronibus Scaccarii &c. And thereupon it was 
awarded to ſue a better Writ Quia placita- ibidem ſunt coram Baronibus 
tantum. Thel. Dig. 95. Lib. 10. cap. 6. S. 27. cites Trin. 28 H. 6. 14. 
4. Writ of Error was brought por ill Iſſue, and the Court ſaw that 
the Original was not good ; For it was Ex aſſignatione where it ſhould be 
Ex dimiſſione, and therefore they relinquiſhed the Error which was aſ- 
1 6ne abated the Writ ; Quod Nota. Br. Error, pl. 105. cites 
38 H. 6. 30. e e N e 
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5. Debt by Baron and Feme againſt A. Proceſs continued till he was 
outlawed, and he Faun Writ of Error to reverſe the Outlawry, and 
had Scire Facias ad audiendum Errores, againſt the Baron and Feme, 
and the Sheriff returned the Baron Dead, and the Feme warned, and 
ſhe made Default. A. prayed that the Court would proceed to the 
Examination of Errors as it both had been returned warned, and had 
made Default, tor no Scire Facias ſhall be againſt the Executors of 
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the Baron; Per Heigham. But per Frowick, the Writ of Error ſhall 


5 8 


a bare and you ought to purchate a new Writ &c. Br. Error, pl. 84. 


$8234 


6. In a Writ of Error if the Defendant dies the Writ is not abated 3 But where 


4 | Otherwiſe if the Plaintiff dies. And the Secondary informed the Court there are 
of a Caſe between Thyn and Cory, where a Sci. Fa. ad audiendum Plaintiffs 


Error, 


*X Errores went againſt the Executors when the Detendant in the Writ and one dies. 

"XZ of Error died. Vent. 34. Trin. 21 Car. 2. B. R. Anon. this is no 

== l 5 . 3 batement 
of the Writ, Arg. quod Curia conceſſit. 12 Mod. 240. Mich. 10. W. 3. in Caſe of Wicket v. 
Creamer.- 8. P. as to the Death of the Defendant in Error admitted accordingly. 1 Salk. 264. 


3 
* 
e 


70 


Pl. 11). cites 19 Aſſ. 8. 


Paſch. 11 W. z. B. R. in Caſe of Wicket v. Creamer ———L4. Raym. Rep. 439. S. C held ac- 
cordingly per tot. Cur, | ; | 7 7 os . 


. After a Writ of Inquiry returned againſt the Defendant in an 
Action on the Cafe, Exception was taken that the Defendant was dead; 
ſed non allocatur ; For per Wild, and all the Clerks, he dying the 
Day of the Writ of Inquiry returned, it cannot be affigned for Error, 
but had the Death been before it were Error; and Judgment for the 
Plaintiff. 3 Keb. 160. pl. 30. Paſch. 25 Car. 2. B. R. Hobland v. 
Hales. 

8. Debt on a Judgment in B. R. the Defendant pleaded in Abate- 
ment a Writ of Error depending in the Exchequer-Chamber, and per Cur. 
it is good, but it he concludes Reſpondere not debet quouſque, it is not 
good; For we have no Reſummons. 5 Mod. 68. Mich. ) W. 3. 
Daſhwood's Caſe. ET, 85 . 

9. If there are ſeveral Plaintiffs in one Writ of Error, the Death of 
one abates the Writ, becauſe there cannot be any judgment according 
to the Writ ; but if there are ſeveral Defendants in Error, and one dies, 
it is otherwiſe, for they are not named in the Writ; Per Cur, Ld. 
econ Rep. 244. Trin. 9. W. z. B. R. in Caſe of Penoyer v. 

race. VV ** 

10. A Writ of Error does not abate by the Death of the Defendant 
after In nullo eſt Erratum pleaded. 2 Ld. Raym, Rep. 1295. Mich. 
$ Ann. Ludlow v. Lennard. | 55 e 
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(F. ©) Mat Things ſhall be Errors, | 
, [Want of Pledges, pl. 1”, ; 8, 19. | 


I not Etror. 18 E. 4 19. 


2. II the Writ be abateable, yet if ao Exception be taken it Ig Br Brief. 


pl. 359 (in 
the large 


and firſt Edition, bur pl. 383. in the After-Editions] cites 8. C.. Br. Error, pl. 156. cites S C. 


As where Plainti# takes Baron, pending the Writ, the Writ by this is not abated, but only 
abareable, which ought to be pleaded, and Error does not lie thereof after Judgment, Br. Error, 


2. Otherwiſe if the Mrit be abated. 18 E. 4. 19. Br. Brief, 
e 88 Jt | : : . 379 [in 
the 01d Edition, but in the other Editions it is pl. 383. J cites S. C. [See the News 10 91.19 
— 81 Error, pl. 176. cites 8. C. —— Pr. Error, pl. 117, lte ap AfL l. S .. 
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Br Error, 3. Af Aid be granted where If is not grantable it is not Error. 
pl 5-Cires 18 E. 4. 16. b. 14 D. 6. 5. b. contra ) B. 6. 22. | 


LAS *. Cur. and 8 H. 1.9 per Brian, Ibid. pl. 151. cites 8-H. 9. 11, per Huſſey. $ Rep. 


58. 59. b.cires 5 H. 7. 8. b. and 8 H. 4.9. b. S. P. and ſays the Reaſon there given is, becauſe the 
Demandant has no Prejudice as to his Right, but only a Delay. | | 


Br Error, 4. Otherwiſe it is if it be not granted where it is grantable. 18 E. 
a 4. 16. b. 4 . 6. „ . | 

per tot. Cur.and 8 H. 2. per Brian — 9 Rep 28 b. cites 2 E. 3. 29 Mortimer's Caſe, S. P. - 
So of the denying of Proceſs againſt Witneſſes or View, which are Dilatories like wiſe, it is Error; 
Per Cur. 8 Rep. 59. a. cites 21 E. 4 65. b. 22 E. 4. 15. &. It is Error to deny an Eſſoigu 
where it ought to be granted. Hob 47 pl. 52. 8 | | . . 


„ Roll Rep. 5. Ik an Action be brought againſt J. S. Knight and Baronet, and 
? Ss s' he appears and pleads, and Judgment ts given againſt him an 

| 1 | adjudged ac- Execution done where be is not a Baronet, but only a Knighc;, 

| cordingly. pet he cannot aſſign this for Error againſt his own Acceptance, 
| 1% | —— Se Markham and Sir Francis Horteſcue. JI, 16 Jdc. in Cam, Scac. 

| „ r adjudged in a Writ of Error. TT 


| | tit. Eſtoppel (L) pl. 12. S. C. 
þ . | 


Br Error, 6, If an Action be ſued by Prochein Amy, ſuppoſing the plaintiff 
b“ cles tg pe within age, when he 1s or tall Age, this ts Error, 20 E. 4. 
2. b. accordingiy. 5 5 1 
7. Ik A. S. brings an Aion as Adminiſtratrix to J. S her late 
H usband, and the Delendant pleads fully adminiſtred, and this is 
found by Verdict againſt him, and Judgment accordingly; in the 
Writ of Error he cannot aſſign Error in this chat J. S. her Husband 
is yet living aud ſo ſhe is a Feme Covert, and the Action does not lie, 
becauſe the Detendant hath by Plea admitted her to be a Femme Þ| 
Sole, and to be Adntinſtratrix of her Hugband, Trin. 10 Car. 
in Camera Scaccaru adjudged in a Writ of Error. Intratur 1 
Br. Error, 8. If a Man, upon a Cepi Corpus returned, appear by Attorney, 
JC 8 
77. S. P. that the Record was that he always appeared by Attorney, and per Curiam this is no Error; 
for now it ſhall be intended that it was by Aſſent of the Parties, and then it is not Error; Quod 
Nota. —— Br. Attorney pl. 79. cites 21 E. 4. 55 that if in ſuch Caſe the Appearance be by Attorney 
by Aſſent of the Parties it is well, though the Aſſent is not of Record; for it ſhall be ſo intended 
when the Record is by Attorney. And Roll ſeems miſprinted, 7. b. for 7. b. pl. 12. 


Br. Error, 9. In an Aſſiſe againſt two, if the Tenants accept ſeveral Tenan- 
* „ Ds cles, and plead ſeveral Pleas in Abatement or Bar, if the Court 


Firzh. Aſſiſe, ipquires ot any of the Pleas before it be inquired of the Tenancies, 
. pl. 48. cites this is Error. 11 . 4. 68. Contra 7 E. 4 31. b. becauſe if 
S. O the other had been inquired before, it might have been found that 

the other was Tenant, and ſo the ſecond {ſite not to be inquired, = 
ge Aſſiſe, 16. So in an Alliſe, if the Tenanc ſays that there is not any Tenant 
F named fc. and pleads over Nul Torr &c. if the Inqueſt inquires of 
the Diſſeiſin before it inquires of the Tenancy, this is Error for 

the Caule aforeſaid. 11 h. 4. 6668. . 
Br Error, 11. If the Mayor and Bailiffs of B. have Conuſance of leas, 
2 ces and one of the Bailiffs brings an Action, and the Detendant takes 
8 5 144 Exception that the Plaintiff is Judge, and notwithſtanding this the 
| Roll ſeems proceed, this is Error, D, 4 % b. 
miſprinted | wt 


by the Omiſſion of the (277. 


12. In 


WP 
. 


* „e 


= upon a Procedendo ad judicium they give Judgment, the 


- Error. 5 


— 


— — ——E— 242 ˙—ù. 2 ; HI OP 


29 - 
2. In an Action of Debt in an interior Court upon a Bill Obliga- == 
tory, if the Plea be entered before the Debt becomes due by the Bill, Fol. 992, 
ſcilicet, before the Time of Payment, and the Detendanr pleads to of Dd 
Iflue, and this is found for che Plaintiff and Judgment given ac⸗ a judgment 
cordingly, pet this is Error. Mich. 1: Caroli B. B. between in Aflumpſic 
Holden and Collet, udjudged in a Writ of Error upon a Judgment = N 
in Nottingham, and the Judgment reverſed accordingly, Intra- mas che 5 


2 r 3 


— 


tween Walker and Wigfal adjudged in the Caſe of Treſpaſs, upon a March, 3 
Judgment in Cheſterfield, and between 4 ba! and ghet In- Pit 
*tratur Trin. 11 Carol, e 19 March. 
and the Action was brought 16 March, 43 Eliz. which was three Days before there ns . 
of Action; and this was held to be a manifeſt Error, and for this Cauſe Judgment was reverſed. Cro. 
J. 69,70. pl. 11. Paſch. 3 Jac. B. R. Egles v. Vale. — Velv. 70. Vale v. Eg les, S. C. and Judgment 


= reverled. 


13. If the Tenant appear by Attorney without Warrant of Attor: * Br. Error, 


ney, this is Error. 11 Þ. 4. 88. b. 7D, 4. 16. + 11 Þ, 4 44 8-87 cites 


judged Error, and yet this was (as Brook obſerves) the proper Default of the Defendant himſclf 1 

Quod Nota. | | wy | 

WV Fitzh. Judgment, pl. 71. cites 8. C. but Hank. ſaid that the Defendant comes too late, becauſe 
udgment is given. And Ibid, cites Hill, 35 H. 6. where Judgment was given in Treſpaſs notwith - 

ftanding ſuch 1 — And allo cites 13 R. 2. udgment given for the Plaintift in Detinue not- 

withſtanding ſuch Matter alleged by the Defendant. . „ | 


14. In an Action upon the Caſe tor ſcandalous Words, the PAlatn- * Cro. C. 
tiff declares that the Detendant ſpoke the Words 1 Die Junii 12 Ca- 574, 575- 
roli, and the Original bore Teſte after | before] the ſaid Time that he 1 2 C. 

alledged the ſaid Words to be ſpoke ; this is Error, for though the loan 

Day 4s not matertal, yet when he lays it, it ſhall be intended to be Action for 
true, and ik it was ſo in Truth, then the Action mas brought be- e the 

fore any Cauſe of Action. Paſch. 15 Carolt B. N. between Colly eee 2 
and Oliver, per Cutriam adjudged, and the Judgment given in ſame Day on 
Banco reverſed accordingly. Intratur Mich. 14 Caroli Rotulo which the = 

154. and Dill. 15 Caroli B. K. between * Smeth and Fames ad- . were 

Judged in a Writ of Error upon a Judgment in Banca, Intra- b. 55.2 

tur Pich. 14 Carolt Rotnlo, 499. | 5 8 5 ras 


KY alter Verdict 
' | 5 . A] and Judg- 

ment this was alleged for Error; For there muſt be one Hour ſuppoſed when the Words were ſpoke 

and another Hour when the Plaint was entered; But Roll held it well enough, and ordered __ 


Plaintiff to take her Judgment nifi Cauſa before the End of the Term. Sty. 72. Mich, 23 Car, B. It 


dy mons v. Low. 


"24 Cx M0 by Matter ſufficient it appears to tht Totitt for the King for Br Error, 

which they ought not to proceed in Loquela Rege inconſulto, if they pl. S. cites 
proceed in Loquela, without a Procedendo in Loquela, and after I 

| m J. ſIroceeding 

in Loquela without the Wit is erraneotts, 9 D, 6. 41. Curia. 

16. In Treſpaſs for breaking his Houſe and Garden, if the Detend- _ 

ant pleads Not Guilty to the Garden, after pleads a Licenſe to enter 

into it, and Iſſue is taken upon the Whole, and it 18 found againſt the 

Defendant, this is good, and the JIlatnttff ſhall, have Judgment; 

for this is bur a double Plea and double Iſſue, and both found aſtainſt 
the Defendant. Mich. 14 Car. B. K. between Breſy and Lap- 
Cort h, adjudged, this being moved in arreſt of Judgment. Jntra- 
tit Trin. 14 Car. = 2 


2 


- = Error. 


—_— 


— . 6—— tt. 


*Cro.]J. 17. Ik oo Pledges (where they ought to be found) are returned by 
414 pl 2. the Sheriff, nor tound pending the Wric, and after Judgment is 


& "* given; this want of Pledges at the Common Law made the Judg: 
judged. — ment erroneous. My Reports 14 Jac. Or. Huſſy again/t Moor 


Koll Rep. adjudged. JPalch, 3 Jac, B. B. between Randal and Higgins ab: 9 
8.6 a « zudged. . | | | rd 
judged —3 Bulſt 275 281. S. C. adjudged. — Hob. 93. 101. pl. 12 Moor v. Huſſey, S. C adjudg- 
ed e contra in C. B. but that Judgment reverſed in B. K. — 8. C. cited Mar. 46. in pl. 72. Trin. 
15 Car. | h | | | 


18. Tfa Replevin be brought in the Country, and this is after "iN 
removed by Recordart in Banco, Ann there the Parties picad, and 
Judgmenr is given upon demurrer tor the Plaintitf, thaugh no Pledges 
are returned, or lound pending the Suit, pet this is not erroneous; 
* beconie it was not required upon the Plaint in the Country to find 
| Pledges, as it is in the Cafe of an Original, and the Sheriff when he 
3 made Ocliiverance, took Pledges for bis Indempnity. Trin. 
9 Car. B. G. between Rada! and Score ꝗdjudged in a Writ ot 
Error upon a Judgment in Banco, this being aſſigned for Error. 
| AIntratur Paſch. 8 Car. Rot. 422. —= 
ö Jo 48%, 19. Bur Halch. 15 Car, B. R, between roſe and Boſcawen, ſuch 
j boten,  Crception was taken in arreſt of Judgment, and per Curiam held | 
S C. and erroneous ; bur Pledges were permitted to be put in, inalmuch as it 
i kes a Dif- Wag before the Judgment, and {0 pending the Suit, and fo it was 
| _ ference be- helped. N | | 5 1 | _— 
N | Fledyes De Proſeauendo at Common Law, and Pledges De Returno habendo, that if Pledges De Pro- 
ſequendo are hot found it makes the Judgment erroneous ; But otherwiſe of Pledges De Returno ha. 


bvendo. — Mar. 46. pl. 52. S. P. and ſeems to be S. C. and Judgment affirmed. 


3 
20. In waſle if the Tenant takes Day by Prece Partium without E, WR 
ſoign, and at the Day is efſoigned, which is admitted without Chal- | 


| | lenge, this is not Error, but is well; Per Cur. in C. B. Quod nota. 
Br. Error, pl. 22. cites 40 E. 3. 15. e 

| 5 21. Where Reſceus is returned by which Capias iſſues to take the 
| Reſcuer who ought to appear in Perſon, there if the Court admits him by 
1 To Attorney, yet it is not Error; And the like of him who appears by 
{ Exigent or Capias; Per Needham and Moyle J. Quod non negatur. 


Br. Error, pl. 98. cites 37 H. 6. 27. 


i 22. Error was aſſigned upon Judgment in a Court, which Court was _ 1 

: held Wedneſday the third Day of March, and the third Day of March 
was Monday, and this is clear Error. Br. Error, pl. 134. cites x 

23. So if the Court be held Thurſday on the Feaſt of St. Andrew, and 


the Feaſt was the Friday this Year, this is Error, by which Judg- 
ment was reverſed; and becauſe the Pledge was in Execution in the Baſe 
Court, ſpecial Writ was awarded to deliver him. Ibid. | „„ 
24. 1 Proceſs ought to be made againſt the Witneſſes which is denyed, 
this is Error. Br. Error, pl. 145. cites 5 H. 7.8. per tor. Cur. and 
8. H. J. 9. per Brian, RE - 
| 223. o of the View. Ibid. eres EE 
Wt 229. But if thoſe are granted where they are not grantable, this is not 
Error ; Quod nota Diverſity inde, per tor. Cur. Ibid. 55 
27. Where Recoraare, Certiorari, Writ of Error, or Falſe Fudgment 
comes, the Power of the Court is determined by ir, and if they pro- 
ceed after, it is Error. Br. Error, pl. 147. cites 6. H. J. 15, 16. 
28. If Voucher be granted where Voucher does not lie, this is Error. 
Br. Error, pl. 151. cites 8 H. 7. 11. per Huſſey, 1 8 


: 29. Debt 
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29. Debt upon an Obligation, the Condition was to pay an Annuity at 


the Feaſt of the Anaunciation, or within 20 Days after; The Original 
was brought 8 April, and the Breach alleged to be at the Feaſt of the An- 
nunciation laſt paſt, which was within 20 Days after the Feaſt of the 
Annunciation, and ſo the Action brought before he had Cauſe ; And 


the Court held it an apparent Fault, tor chat the Annuiry was not due 


till che End of the 20 Pays. Cro. E. 565. pl. 29. Paſch. 39. Eliz. 
C. B. Blunden's Cale. | | 


30. Debt on Bond was brought beſore the Day of Payment, and Judg-— CA ee 
ment was given for the Plaintift; Then Detendant brought Error and pl 7. Thir- 
Judgment was affirmed in Cam. Scacc. and Note, that pending the kettle v. 
Writ of Error the Day of Payment happened, and cites the 46 E. 3. 28 


per Perſay, that it my Writ be brought before the Day ot Payment, 


and depends in Suit till alter Day of Payment, my Writ is made, 


good; For at all Times the Detendant was my Debtor. 2 Le. 20. pl. 
26. Trin. 29 Eliz. B. R. Thurkettle v. Teys. [OE Ii 


31. Error of a Judgment in Debt upon an Obligation, becauſe the 
Teſte of the Writ was 15 Sept. 32 Eliz. returnable Oct. Mich. and 
the Money was due at Mich. 32 Eliz. and fo after the Teſte and before 


the Return of the Writ, and for this Cauſe although the Judgment was 


after Verdict, yet being brought before Cauſe of Action, the Judg- 


ment was reverſed, and 1s not helped . by the Statute of 18 Eliz. Cro. 
E. 325. pl. 17. Paſch. 36 Eliz. B. R. Buckley v. Williamſon. 


32. In a Darrein Preſentment the Count was Et inde dicit quod ipſe the 


Plaintiff ad eandem preſentavit, without ſaying Eccleſiam, but no Error, 
tor it can have no other Intendment but that he preſented to the ſame 
Church mentioned in the Plaint. Cro. C. 341. pl. 6. Hill. 9 Car. B. K. 
Cort v. The Bp. of St. Davids. N c 
33. Error ot Judgment given in an Inferior Court per SeneſchalP hic in 
Cur”, and aftirmed ; tor though it it be per SeneſchalP only, without 


more it would be ill, becaule it might be in a Tavern or other Place, 


yet being faid in Cur. ſheus it to be in Court judicially, 12 Mod. 16. 
Hill. 3 W. & M. Fiſher v. Baſton. OY | | 


34. Granting a Dilatory when it ought not to be granted is no Error; 


but it is otherwiſe to deny it when it is grantable. Carth. 173. Hill. 


2 & 3 W. & M. in B. R. in Caſe of Clobery v. Bp. of Exon. 


35. If a Record begins that A. B. ſummonitus fuit, which preſuppo— 
ſes a Writ, yet F there be no Writ judgment cannot be arreſted tor this 
Reaſon, bur the Party may have a Writ of Error; Per Cur. Ld. Raym, 


| Rep. 232. Trin. 9 W. 3, in Caſe of Pechey v. Harriſon, 
36. Error upon a Judgment in Aſſumpfit, where the Plaintiff declared 
upon ſeveral Promiſes, and in the Count upon the Inſimul computaſſent, 


n Time was laid when, nor Place where, the Account was made between 
them. Holt Ch. J. ſaid it is the ſame Thing as if a Man ſhould declare, 


that at Cambridge the Defendant was indebted to him for Goods Sold, 


and not ſay where they were Sold; it ought to be, Ad tunc er ibidem 


| venditis. The Judgment ought to be reyerſed. Ld. Raym. Rep. 533. 
Hill. 11 W. 3. Desborough v. Kelby, e . 


— ret —— 
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Reeve. 8. . 


J 
SE e | (G. c) | Error i Proceſs. 


In Fines. pl. 13. to 20.] 


gut where 1. J F there be an Omiſſion of any Writ in Proceſs, ar * one 


a Man ap- | Writ awarded in Lieu of another, and Judgment given there- 


Do in upon without any Appearance of the Party, this is erroneous, 3 0. 
Action in 0. 9. . 55 ; | | 7 
which Ca- | 2 „„ rea RY ED nngs” . 5 
pias does not lie, this is Error. Br. Jours &c pl. 54 cires 12 E. 4. 11 
Variance between Plaint and Declaration in Inferior Courts is Error. I Salk. 266. 


2. J Debr, if there be but two Capias's awarded, and then an Ex- 


igent, this is erroneous. 3 O. 6 9. OW 

3. Ik a Petit Cape be awarded in Lieu of a Grand Cape, and the 

Demandant recovers thereupon, thts is erroneous. 3 H. 6. 9. 
4. In Debt, if a Capias be awarded betore any Summons, and 
Judgment after given, this is erroneous ; for there ought to be a 
Summons awarded by the Law before any Captas ought to iffue. 
Paſch. 3 Jac. B. R. between Hanks and Penibleton udjudged in a 
Werit of Error. Palch. 5 Jac. B. R. between Ballard and Cook ad: 
zudged, which Jneratur Trin. 4 Jac. Rot. 68 1. Dill. 4 Jac. B. N. 
between Mole aud Catehnud udjudged, Which Intratur Trin. 4 Jac. 
| | Rot, 1609, ; : | | Ns | 2 | Is 
Cro E 37t. 5. In à Præcipe quod reddat, if the Tenant before the Statute of 


pl. 14. Col- 31 El. be returned ſummoned, where no Summons was made, and upon 
Jet v. Marſh. g 


S. C. adior- this the Tenant loſes by Default, yet this J2on-ſummons is not er⸗ 


natur. Ibid. Toneous; for the Juſtices have given a good Judgment, and the 


397; pl. 2. Party cannot aver againſt the Return upon a Yrit of Error upon 


| I and the ſame Judgment. Hill, 3) El. B. B. between Coller and 
Judgment 0 | | 
was affirmed Marſhal, 


per tot. Cur. 6. So it is not erroneous by the Statute of 31 El. cap. 3. if he was 
præter Gau - not ſummoned according to that Statute. ill. 37 El. B. R. between 


3 Coilet and Marſhal adjudged, Vide the Statute. 
Corber v. Marſh 8. C. and becauſe the Sheriff had returned him ſummoned and proclaimed, the 


Court adjudged according thereunto, and put the Party to his Remedy againſt the Sheriff, — 


Gouldsb 128. pl. 22. S. C. adjudged that the Party ſhall not have Averment againſt the Return of 
alſe, the Party ſhall have an Action upon the Cafe again the 


the Sherift; For if the Return be 
Sheriff. | | | | 


V. In an Action upon the Caſe, if the Plaintiff declares that A. was 
indebted to him in 10 l. and he exhibited a Plaint in the Court of Kx- 


eter ſecundum conſuetudinem, and upon this a Capias was awarded a- 


gainſt A. ſecundum conſuetudinem, and upon this A. was arreſted, and 


thereupon the Defendant promiſed that in Conſideration the Plaintiff 


vellet permittere A. to go at Lsrge, and not farther to proſecute the ſaid 


Plaint, he aſſumed to re-deliver A. again to the Cuſtody of the Serjeant 
that arreſted him before ſuch a Day, or other ways to pay; and avers 


that he ſuffered him to go at Large æc. After a Verdict upon Non 


_ Aſſumplit pleaded, and Judgment tor the Plaintiff, it was atſigned 
for Error, chat che firſt Proceſs againſt A. was a Capias without any 


\ Summons, pet the Judgment was affirmed ; but no body was of 


the other Part to ſhew to the Court that in this Cale A. never ap- 
peared to the Plaint, ſo that he never made the {Proceſs good by any 


15.0 
5 » ts 


1 
e 
RO 
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neous. 18 E. 3. 35. 


their Chriſtian Names, and in che Concord their Chriſtian Names are 9 


W²T W M Sk Ü ö 


Error. „ 33 
Appearance. Trin. 8 Car. B. R. between Hawkins and Snelling 
adjudged in a Writ of Error upon a Judgment in Exeter. Intra⸗ 
tur Tri. 7 Car. Rot. 630. Fe, 

$ Tf one indicted tor Felony be rendered, and hath a Superſedeas, 
and delivers it to the Sheriff before the Ex1gent is pronounced and re- 


turned, ik the Exigent be after pronounced and returned it is erro⸗ 


9 So ik he never delivers it to the Sheriff, pet the Erigent is er⸗ 


Troneous, for thts loſt its Force by the Render and Superſedeas, 


Contra 18 E. 3. 38. 3 

10. So ik the King pardons him pending the Exigent, and notwith⸗ 
ſtanding the Sheritt pronounces the Exigent, If is erroneous, 18 C. 
5 8. b | | | | 1 | | | | 5 | 
; . t. Ik an Action of Dower, by Map of Plaine and not Wrir, be In Error 
brought in an interior Court by the Cuſtom of the Court, and the of | agent 
plaintiff thereupon recovers by judgment, this ts erroneous; becauſe 7.2%" 


given in 


it is againſt the Statute of Magna Charta to ſue by Plaint in Newcaſtie, 


real Action. Dill. 11 Car. B. R. between Hodg/on and Cremer per (SAL?) 
Curtam, in a Writ of Error upon ſuch * Judgment in Lynn, and Rn meh 
the Judgment reverſed for this Caule among others, Intratur aN. 
D. 11 Car. | | h ed thar rhe 

| ES | | Proceedings 
were by Plaint, and no ſpecial Cuſtom certified to maintain it. The Court held it to be erroneous 
for this Cauſe, but would not determine whether it might not be good upon a ſpecial Cuſtom. Vent. 
267 Hill 26 & 24 Car. 2. B R. Lomax v. Armorer, —— 2 Lev. 98. S. C. and Judgment reverled. 
—— Raym. 2333 555 9 | 


12. In an Action ok Debt in an Inferior Court, if the Summons be 
awarded, and after a Caplas, and upon this a Cepi returned and the Record 
js recurn'd in a \V rt ot Error, that at the Return of the Cepi quod Deten- 


dens venit & Comperuir, and thereupon two others came in their proper 
 Pertors and became Bail tor him; aiter a Day is given to the Detendant 
till another Court, at the Prayer ot the Plainritt, aud no Mention ot any 


Prayer or Imparlance of the Detendant, ald at che other Court he 
makes Default, and upon this judgment is given by Default againſt 


him, this ts erroneous ; becauſe the Record is not that he appeared 

im proper Perſon, or by Attorney, tor the Clerks de B. . ſaid, 

KK that ic is ulcd always to be ſaid, that he appeared in proper Perſon or 
dy Attorney or Guardian; for a Man may appear by any of theſe 


Mays. Mich. 15 Car. B. R. between Orchard and Fenkins ad- 


T 3udged in a Writ of Error upon a Judgment in Briſtol, and the 
Judgment reverſed accordingly tor this Error. Jatratur Mich. 


14 Car. Rot. 194 ee | 
13. Jt a Writ of Covenant between Fofer and Foſter, the Com- Cro f. 777. 

miſhoners upon the Dedimus having taken the Conuſance, return Exe- pl S. C and 

cutio iſtius Commi ſſionis patet in quodam Panel lo huic Commiſſioni an- the Fine was 

ne xo, Where it ought to be in quadam Schedula; pet this is not er⸗ . 

roneous in the Fine, for this had been well, if it had been only 

Execut io patet in hac annex without other Words; and ſo tt was 

ſald it would have been good, it no Words had been writ thereu pon, 

but had only returned the Concord under their Seals. Trin. 


4 Jac. B. R. between the E,! Bedford and Hater udjudged in a 
Werit of Error. 7 


14. So in the ſaid Caſe, if in the Label annexed to the Præcipe it is Cro. J 99. 


there recited che Parties are named offer and Fofter, without naming pls &. C. 


but S P 
named ; pet this is not erroneous tor not naming their Chriſtian eg * 


Names in the recipe, for the Reaſon in the Point before, Trin. 


3 Jac. 
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34 Error. 
5 Tac. B. R. between the Kar! of Redford and Fefter adjudged in a 
WMrit of Error. 


ro. J. 57 15. So in this Cale, if in the Label the Præcipe be de 8 Meſſuagiis 
, Pl. 8. & 2 NMeſſuagiis, and the Concord is well, ſcilicet, 2. [8] Meſſuagiis 


8, Gard . & 2 Tottis ; yet this Variance is not Error, becatiſe the Jrecive in 


affirmed, the Label is not neceſſary but idle; for the Concord is in the Writ of 
Covenant, which is the material Thing, and the other but Surpluſage ; 
for the Juſtices, who take Fines, never return upon their Dedimus 
more than only the Concord. Trin. 3 Jac. B. K. between 
the Karl of Benford and Fiſter djudged in a Mrit of Error. 


Cro J. 292. 16. Tf the Dedimus poteſtatem totake the Contiſanceofa Fine bears 


pl. 5 8 C. Pate betore the Writ ot Covenant, this is Error; for the Dedimus 


Poe, poteffatem ſays, ſcilicet, quod cum breve pendeat de lacito Con- 


{i med, but Venttonts Kc. and this cannot be pending when it bears Teſte after. 


the Detett- lll. 42 Cl. 7. 9 El. B. R. adjudged in a Mrit of Error, Brook 


g Phan 35 D. 8. 262. 1 0. 7. 9. Fitz. Nat. 146. G. Pill. 10 Car. B. R. 
ir as ad. between Herbert and Benion, per Curiam int ratur. 
judged that | | | | | 

the Parol ſhall demur.————- Mo. 84) pl. 1148. Herbert v Bingham 8 C. the Age was granted, 
becauſe he that pleaded it was Tertenant, but otherwiſe he ſhould not have his Age in Error.-—. 


3 Bulſt. 134. Horbert v. Bynion, 8 C. very fully debared by the Court, and adjudged that the Ag: 


be allowed, and that the Plea ſhould ftand till the Defendant's full Age. ——Roll Rep. 223 pl. 


31. S. C. and by Coke and Doderidge if Dedimus Pote ſtatem of a Fine bears Date before the Wric 
of Covenant, this is Communis Error; Ad,ornarur, [bid. 250 pl. 19 8 C. and Coke and Crook: 
ſeemed that the Age lies, bur Doderidge and Haughron e contra; Adjornatur ——— Ibid. 323 pl. 
51. S. C. debared by. the Court whether the Ags lies. - jo. 419. pl. 7. S. C. the Parol de- 
murred til} he came to full Age; And after he came to full Age the Matter upon Reſummons was 


\ revived, and after Argument at Bar the Court was divided. See Infra pl. 20. 


Cro. Jr. 18. Ik the Pedimus poteſtatem be to take the Conuſance of Lands, 
p115. S. C. Tenements and Rents, ant no Conuſance is made of the Rent, and 


. ſo the Dedimus not purſued in the Whole; pet this is not erronegus, * | 
For as Pop. Mich. 43, 44 El. B. B. between Arundel and Arundel per Curtam, | 
ham ſaid | e | | „5 

the uſual Courſe of the Fine Office is, when a Fine is levied of a Manor and Rent, if the Rent 
be under the Value of 5 l. they never uſe ro make Mention thereof in the Fine; but it it amounts to 
51. or more, then they uſe to mention it in the Concord of the Fine, and therefore this Error was 


S S. P. as to the Value. Cro. E. 275. Hill. 34 Eliz. C. B. Argenton v. Weſtover. 


Cro. J. 16. 19. Ik the Writ of Covenant bears Teſte 23 Jan. und the Ded imus 
O potettatem the 24 Jan. and the Writ of Covenant is returnable Octabis 
*PFol. 795- (*) Purifications, which is the 12th of February; ànd the Caption of 


the Fine, taken before Gawdy Juſtice, is the rqth of February, and 


but S. P. lo certified upon the Back of the Ocdimus poteſfatem ; ſo that 


does not the Caption is after the Return of the Writ of Covenant ; pet this 


See Hutt. 


appear is erroneous, Trin. 5 Jac. B. N. between Champernon and GO. 
135. Champ- dolphin. Dubitatur ich. 5 Jac. B. lame Cale per Curiam. 


-- hon's Cale. 


dee ſupra 20. Ik upon a Fine levied at the Grand Seſſions in Montgamerp, the 
pl. 16. and Record in the Writ of Error is certified, that A. brought a Writ of 


eBay Covenant againſt B. (Cc. and that this bore Date 8 Julii 7 Jac. and it 


is alſo certified, that a Dedimus poteſtatem was granted between the 
ſame Parties, and of the ſame Premiſſes which bore Date before, ſcilicet, 
6 Feb. 2 Jac. in which it is recited quod cum breve noſtrum de Conven- 
tione pender, and the Indorſement of Execution thereof is certified, 
 ſfcilicet, Executio patet in quadam Schedula huic annexa, and after there 
s certified a Præcipe between the Parties c. and the Concord there- 
upon & captio & cognitio 18 Feb. 2 Jdc. coram nobis &c. vines 
EE ee ers — . 


* = 
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Judgment given there againd him. 


Error. 


1 —— —— 
—_— A 8 * * 0 EI. Lad . — 2 


Brevis de Dedimus poteſtatem huic concordiz annexi, and after it is 
certified hæc eſt finalis concordia facta EC. prædicto die Lune 24 julii, 
7 Jac. and proclaimed then, ànd the Writ of Error is brought to re⸗ 
verſe this Fine which was levied at the Grand Seſſions held Die 
Lune 24 Julii, 7 Jac. and aſſigns for Error that the Oedimus po- 
teſtatem bore Date before the Writ of Covenant; but whether in 
this Cale it ſhall be intended by the Court that this Fine was levied 


upon the Conuſance upon the Oedimus poteſtatem, or after in 


Court, is the Queſtion; the Conuſance upon the Oedtmus vong 
2 Jac. and the Mrit of Covenant and Fine perfected ) Jac, Pill. 
10 Car, B. R. between Herbert aud Benion, DUbitatur, it being for 
the Defendant in Error; but ſome of the Judges ſatd, that this 
cannot be a Fine levied in Court, becauſe there are not the Parts 


= bk ſuch Fine, without that which was done upon the Oedimus po- - 


teſtatem. But Trin. 14 Car. it was argued by Barkley and 


I - Croke, that ic was not Error, becaule it ſhall be intended to be le- 


vien in Court; But Mich. 14 Car. it was argued by Jones, who 
ſeemed contra; for that this could not be in Court, being that 
there was but ane Concord certtiied, and this appeared to be taken 


#1 the Country before Tommiſſioners, and not in Court; and the 


Concord is fuch an effenttal Dart of the Fine that it is not good 


without it; and if there was another Toncord in Court there 


migyt ve a Oiminutton alleged, and thereupon to have it certifica 
upon a Certiorart, other wile tuch Thing which could not be, unlels 
it be of Record, thall not be intended it it do not appear to the Court 
by the Record itſelt, and after Hill. 14 Car. Brampſton was o 


— 


the ſame Opinion with Jones, and {a the Tourt divided. 


21. In a Writ of Error in Banco, or Banco Regis, upon aCro. E. 4%. 


Judgment giben in an interior Courr, tf the Stile of the Court be en- 5. 


tered in this manner, Coram J. 8. Majore, and the Burgeſſes Burgi Halman 3 


Collins. 


prædicti, and does not ſay Secundum Conſuetudinem Villæ prædictæ, & C. and 


this is crroneous, for it aught to appear to the Court, where therkis was 
Plea by Preſcription, or by Letters Patent of the King. Mich, . d, 


38, 39 El, B. N. between Ho/uan and Collins adjudged. 422 pl. 


| | | | 488; . C 
and for this Error Judgment was reverſed. — Noy 35, S. C. and the firſt „age. was re- 
verſed. Ow. 50. S. C. and cited D. 262. and a Judgment 30 Eliz. Rot. 32. and the firfi 
Judgment was reverſed. S. P. and Judgment reverſed for not ſhewing by what Auhtority they 

hold Pleas. Noy. 90. Mich 2 Car. B. R. Ganton v. Ganton. — Godb 380. pl. 466. 
Gunter v. Cunter. S. C. and Judgment reverſed. — Lat. 180. S. C. and Judgment reverſed. ——» 


Yelv. 46. Trin. 2 Jac. B. K. Mouſe's Cale. S. P. adjadg'd en a Record remov'd out of u 


Court of Graveſend. 


22. If the Plaint in an Inferior Court be in Placito Tranſgreſſionis 
ſuper Caſum, and the Declaration is in Placito Debiti, and the Judg⸗ 
ment is given thereupon for the Plaintitf; this is ecroneous. Bil. 
Io Car, B. B. between Bowman and Hixſon per Clxiam, and luch 


Judgment given at St. Albans reverſed accordingly. Jntratur 


23. If a Man declares in an Interior Court in an Action againſt J. S Sce (L d 
in Cuſtodia de J. D. Serjeant and Miniſter of che Court this tg not e. 5. > C. 
Lood wichour any Averment that he took him in Cuſtody by Force 

ol the Precept or Proceſs of the Court or ſuch like. Trin. 1649. 
between Lawe and Doddeſworth, ddjudged in a Writ of Error upon r 
ſuch Judgment in () the Court of Bork (as it ſeems) and the * £51.76. 


Judgment reverſed accordiugly, where the Oefendant demurred —w> 


there upon the Declaration for this Cauſe, and this overruled, ann 
— 
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pl. 14 8. C. and thoug 
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24. In a Formedon in Diſcender, tf the Defendant counts chat A. 
gave it to B. in Tail per quod B. was leiſed ur de feodo and jure per 


tormam c. this 18 god and not crroneous, though the Words 


ſeem to unply that he was ſleiled in Fee; tor inaſmuch as he ſays 


per tormam cc. it ſhall ve intended a Fee per tormam dont, which 
18 in Tail, and this is the ulual Count. Hill. 10 Car. B. B. be- 


tween Coupe and Turner per Cuitiam, adzudged in a Mrit of Error. 


Inträtur Hill. 9. Rot. 253. 1 5 | 
25. In an Action of Debt in Banco, tif the Plaintiff declares and 
does not fay after, qs [5 UCD in Banco Rents, & petit quod Deten- 
deus reſpondear ; but tqereupon Judgment is given againſt the De- 
__ btight not to give Judgment tor the 42taintiif without his Prayer, 
dàs not to mercaſe the Colts without rhe Regueſt of the JIlaintift, vet 
_ rhis is not crroneous, becaute the bringing the Action is a Demand 
itlelt, and this is the Uſe de Banco to enter the Judgment fo without 
tuch Prayer. Maſch. 11 Car. B. R. bctween Preen and Keel ad- 
judged, and the Judgment given in Banco affirmen accordingiy, 


Intratur Hill. 10 Car. Rot. 907. 1 
2 +a 26. Ikan Intant appear by Attorney, where he ought to appear by 
oh v. Gitardian, this is erroneous. Mich, 15 Jac. B. B. between 


Cotton v. 


Cry. Jo. 


8. C adjor- for this Cauſe. Co. 8. Beecher 53. b. Co. 9. Al. Sir. Mar. 30. 


1 0. 3. 6. 22 . 6. 31. b. =. OO 85 | 88 
h the Infant was ſued as Executor, yet it was held erroneons and the Judg- 
Roll Rep. 380. pl. 


ment was reverſed. — Poph 130. Weſtcot v. Cotton. 8. C. reſolv'd. 


45. Weſtcott v. Cottle. 8. C. & S. P. admitted. — See tir, Attorney (C) pl. 2. and the Notes 
there. a | | | | | | „ 


See tit, 27. Mich. 11 Car. B. R. between Sauen and Arundel, a 
Trial. (O) Judgment given in a common Recovery, in which the Tenant being 


Fl. S. S. C. an Intanc appeared by Attorney, reverſed per Curtam, in a Writ of 
5 3 Error. Intratur Trin. 11 Car. B. R. Rot. 315. . 8 
Roll Rep. 28. In an Action upon the Cate, if the Judgment be given by Nihil 
336. pl. 48. gjcit againſt the Defendant, and the Record is quod Detendens per 
Hill. 13 Jac. > With a Blank, attornatum ſuum venir & detendit vim 


ſon's Caſe, &c. & nihil in barram dicit &. thts is erroneous, becaule there is 


the Omiſſion nut any Artorney named. Mich. 13 B. R. between Chapman aud 


ofthe (halndler per Cuxiam, a Judgment in Banco reverſed tor this 


Name "the Calle. Intratur Dill. 12 Car, Rot. 310. 


Attorney | 


was held by Coke Ch. 12 to be apparent Error, —— Ibid. 38 1. pl. 1. How ſon v. Fountain. Tre | 


14 Jac, S. C. held accordingly. | 
Trin. 29 Eliz. B. R. Rainſcroft v. Lawney. S. P. and 


3 Bulſt. 202. S. C, held accordingly, Cro. E. 59. pl. 2. 
therefore the Judgment was reverſed, — 


Sce tit. Attorney (H) pl. 3. and the Notes there. 95 


Sty, 216. 29. Tf a Clerk in Chancery declares there by Bill, by force of his 
S. C adhor- Privilege, he being within Age, and not by Guardian ana after he 
| Ibid. 218. comes of ful! Age, and after chey plead to Iſſue, and after it is tranſ- 
S. C. Hale mitted in Banco Regis, and there judgment is given for the Plaintift 


held that it after a Verdict for him this is erroneous, becauſe he did not appear 


e e by Guardian, for if it ſhould be admitted he appeared in proper 
baer Perſon and declared and not by Attorney; yet it is erroneous, 
kor it is more dangerous for an Intant to appear in Perſon than 


the Stat. a | h 
21 Jac. but hy Attorney, becauſe if an Attorney dekrauds him, an Action lies 


Roll Ch. J. againſt him, but ik he appears in {2erfon there is no Remedy 


- contr® agalnſt any one, Trin. 1650. between Dauer and Payton adjudges 
ag FV e 


tendant upon nontummtormatus, though it was faid that the Tourt 


Weſtcot. Meſſcot and Cottne AQJUDSED per Curiain, and a Judg nent reverſed i 2 | 


2 1 


r 


547. pl. 14. 8 C. adjornaturIbid. 5697. pl. 1. S. C. the Court was divided, and adjornatur. 


not be Error. Br. Error, pl. 139. cites 2 H. 7. 31, 


5 F i - 37 

per Curiam, and the Judgment reverſed accordingly for this 

Error. Intratur. | 
zo. Ik a Moman recovers in a Writ of Dower againſt an Infant by * See tit. 

default, this ts not erroneous ; for the Parol ſhall not demur in 18% 02, 

this Yrit. Trin. 4 Jac. between Eppes and Epp-s, adjudged, #441. 

Pill. 41 El. B. R. between f Milliams and Williams per Curiam, 8 there 
| | ro. E. 


Mo 342 pl. 465. Williams's Caſe, S. C. the Court ſeemed that it is not reverſible, becauſe ir 


is not a Recovery in which he might have his Age. —8. C. cited per Cur. Cro. J. 392. that the 
Infant ſhould not avoid ir by Error for this Cauſe ; For if fo then ſhe never ſhould recover — 
Roll Rep. 326. at the End of pl. 32. cites S. P. adjudged Paſch. 35 Eliz. Williams v. Drue. 


If a Writ of Dower be brought by an Infant, who loſes by Detauit at the Grand Cape, he may 
reverſe the ſame by a Writ of Error; but where an Infant appears by a Guardian, and afterwards 
loſes by Default, there he ſhall never avoid it; for if any Default be in the Guardian, the Infant 
ſhall recover againſt him in a Writ of Diſceit, and afterwards the Judgment in the firſt Caſe was 
reverſed. 2 Le. 59. pl. 85. Mich 32 Eliz C. B. Anon. — 2 Le. 189. pl. 238. Boſtwick v. Boſtwick. 
S. C. takes Notice that the judgment was reverſed, and that there commenced a new Action. In 
Dower againſt Infant, who makes Defauit upon the Grand Cape returned, and agreed by all the 
Juſtices, that Judgment ſhall be given upon the Default, for the Infant ſhall not have his Age, and 
fo it was adjudged upon the W rit of Error. 2 Brownl. 118. Mich. 9 Jac. C. B. Anon. 


31. Wrir of Error was brought in this Court of a Judgment given 
before Commitlioners ix Plea of Land; One Error aſſigned was, becauſe 
chere was not any Summons awarded, according to the Law oi the Land; 
And another Error becauſe a Commiſſion was awarded for the Trying of à 


Title to Land, and tried before them, where it ought not to be tried by 


the Law of the Land but upon an Original Writ, And for this Caute 
it was reverſed, and the ſpecial Cauſe ot the Reveiſal entred upon the 
Record; So a/though the Fudgment there was merely void, yet a Writ of 
Error was maintained upon it; Cited Cro. J. 96. by Popham as a good 
Precedent 6 E. 3. Ld. Statiord's Caſe. nn ; 

32. Aſſiſe of Freſh-Force paſſed againſt two in Newcaſtle upon Tine, and 
they brought Writ of Error, and one died, by which the Survivor 


and the Heir ot the other brought new Scire Facias and well, and be- 
cauſe it was aſſigned tor Error that the Party was not attached nor ſum— 
nc ned, and ſo it appeared by the Record, by which the Judgment was 


reverſed, and the Party reſtored ; But Brook ſays it ſeems that if rhe 
Record had made mention that he had been attached and ſummoned, then he 


hould not aſſign it tor Error; for contra Recordum ; and then it ſeems 
that he is put to his Action againſt the Sheriff who returned it. Br. 


Error, pl. 116. cites 19 Aff. 7. = | | Gs 
33. It in Præcipe quod reddat the Sheriff returns one Summoned where 


be ought to have returned tuo, and Grand Cape is awarded upon it, this 
is Error. - Br, Error, pl. 29. cites 50 E. 3. 17. | 


34. Where a Man appears by Proceſs which had not 15 Days between Br. Tour 


the Leſte and the Return, or it he appears upon Capias in Writ of Ward bl. J. cite 


where no ſuchProceſs lies in this Action, yet this is not Error; Per Little- © 
ton ] quod non negatur; And in like Manner it is ſaid elſewhere, the Ad- 
mittance ot an Eitoign where Eſſoign does not lie is not Error; Con- 


rra of rejecting it where it does lie. Br. Error, pl. 169 cites 12 


35. Where Proceſs is miſcontinued and Fudgment given for Deſen- 
\dant thereupon, it is Error, and ſhall not be amended. Br. Error, pl. 
139. Sites 2 H., J. 11. 5 10 

36 But if the Party has Day and pleads, and Fudgment is given upon 
ether Matter, there the Miſcontinuance ſhall be amended, and thall 


* 37. Error 
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=. Error. 


Mo. 4 50. fl 37. Error of a Judgment given in a Writ of Entry ſur Diſſeiſin. The 
63 a Error aſſigned was, becauſe the Sheriff returned not the Names of the 
Nenn 10 de Summoners, or Veyurs, and held tor this Caſe to be Error; tor if there 
S C. and be no Summons made, the Party cannot have a Writ of Deceit, Et non 


judgment conſtat de Recordo againſt whom he thould have it; Wherefore it 


2 —— — — — — s. — Cs — — Ie * 
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re verſed ac. aS reverſed, Cro. E. 317 pl. 13. Paſch. 39 Eliz. B. R. Meryl! v. 


corny in byns. 


38. Ina Writ of Error to reverſe a Fudgment given for three, the 
Error a/fgned was, that one of them Was dead Tempore gudicii reddliti; 
the other anſwers, that he was in full Life Tempore judicii (Sclicet ) a 
juch a Day, viz. 18 Auguſti. The whole Court was clear of Opinion, 
that ihis Scilicet is idle, and the other Iffue good, that he was in tull 
Lite; the fole and material Iflue here being the Time of the Judg- 
menc. Williams J. faid there is no Book wherein Mention is made of 

Huch an Iſfue joined upon a Scilicer, and fo by the Rule of the Cour: 
the Scilicet here is void, and the other Iſſue to ſtand, being only whe. KR 
ther the Party were living at the Time of the Judgment given, or nc, i 
2 Bulſt. 26, 2) Mich. 10 Jac. Baskervile v. Henſham & al'. =. 


Erd. C 292 39. In Ejeftment the Original certified was 24, and the Ejed ment £ 


pl. 8 and was 31 Jan. which was after the Date of the Writ, this was held «9 
my pl. 21. be Error, and not aided by any Statute, for this is an ill Original, and 
— : Judgment was reverſed, Jo. 304. pl. it. Mich. 8 Car. B. R. Stay - 
S. C. and » ner v. Jones. | N | 
Judgment | 


* 


reverſed —— 4 Le. 98 pl. 250. Trin. 29 Eliz. B. R. Griffith v. Price S. P. and Judgment reverſed. 


3 Keb. 629, 40. Upon a judgment given a Scire Facias went out into a proper Coun- 

pl. 20. Ir ſh , and upon the Return of a Nihil, a Teſtatum Ca. Sa. into another County, 

S C. and Without any Capias into the proper County ; and it was held to be Error, 

meow: on Freem. Rep. 422. pl. 563. Paſch. 1676. Iriſh v. Hill. 
eiverron | | | | 

and Certificate of Prothonotaries of C. B. there muſt be an Original Capias notwithſtanding Non ek 

inventus, and Nihil returned on the Sci. Fa. and the Judgment reverſed ; For he may be found 


alter &c. 


41. Error upon a Judgment in C. B. the Writ was a Treſpaſs for 
entering into his Houſe and ſeveral Cloſes, and the Declaration is of an 
Entry into his Houſe, & in unum clauſum & unum toftum ; held naught, 

for that Toftum is not a Cloſe, but Ground whereon a Houſe formerly 
- ſtood. 2 Show. 93. pl. 87. Hill. 3: & 32. Car. 2. B. R. Skidmors 
„ V. Bouchier. TH . „„ 
42. It is not Error to allow an Eſſoin where it does not lie, but it is 
Error to deny an Eſſoin where it does lie; for it is not Error to allow 
700 o; Per Powell junior. But Powell ſenior ſeemed to doubt 
of this later Point, becauſe it is within the Act of Fourching by Eſ- 
ſoins. Ld, Raym. Rep. 80. Paſch. 8 W. 3. in Caſe of Burghill v. 
Canterbury (Archbithop.) CC eng 1 oe 
43. Denial of Imparlance was generally aſſigned for Error, and per 
 Holr Ch. J. if it appears upon the Record that the Defendant has Title to 
an Imparlance, and he prays it, and it is denied him, it is Error; But 
if no ſuch Thing appears upon the Record, Denial of an Imparlanc 
cannot be aſſigned for Error. Judgment was affirmed. Ld. Raym. 


But Ibid. Rep. 285. Mich. 9 W. 3. Ellis v. Thomas. 4 


320, Mich. 44, Upon Writ of Error want of Original aſſigned, and one certified 


©. the varying from the Declaration; and Holt Ch. J. ſaid, let Variance 


Original be ever ſo great, yet ſince it is fo certified, it ſhall be taken for the 
certified be- Original in this Action. 12 Mod. 235. Mich. 10 W. 3. Jenniſon v. Ellis. 


ing of ano- 


ther Term, and no Continuance, the Court would not allow it for an Original; cites Cro. C. 281. 
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ing the Pleading. 


45. Original ſued out to Suffolk, and the Aion laid in M and 
Jud gment thereupon reverſed tor this Error. 12 Mod, 311. Paſch. 12 
W. 3. Bois v. Bruerton, 

46. Upon a Writ ot Error from the Court of Ely of a Judgment in 
Treſpaſs, it appeared that a Capias was made returnable the ſame Day 


on which the Summons was, and it was inſiſted for Error that the Sum- 
mons being made returnable generally ſuch a Day, the Defendant had 


that whole Day to appear, and then it was erroneous to compel his 
Appearance by Capias that Day, and that was agreed to by the Court; 


for though in Counties Palatine, and Grand Seffions of Wales, they ſplit 
= Days and Hours, and perhaps they might do the like here, yer having 
not done ſo, viz. made the Proceſs returnable at ſuch an Hour of the Day, 

ly at ſuch a Day, as here, it was erroneous to award a Ca- 


but general 
pias till the Day was over; tor the Capias is for the Contempt in not 
appearing at the Return of the Summons, and in Contempt he could 
not be till after the Time of the Return. 12 Mod. 523. Trin. 13 
W. 3. Bidolph v. Veal. 5 

47. In Error upon a Judgment in the Common Pleas, the Plaintiff 
a/Jizned for Error the want of an Original, and took out a Certiorari di- 
rected to the Cuſtos Brevium, to certify whether there was any Origi- 
nal between the Parties of Hillary Term, (which wag the Term of the 
Placita 3) The Cuſtos returned that there was no Original; the De- 
fendant alledged Diminution, and took out a Certiorari to the Cuſtos 


Brevium to certify Whether there was not an Original of Mich. Term. 


The Cur/itor certified an Original of Mich. Term. The Defendant pleaded 


in Nullo eſt Errat?. The Court held, that Original which was return- 
able in Mich. Term would not warrant the Proceedings in Hillary Term 


unleſs it was continued to Hillary Term, which Continuances the Defen2 


dant ought to have procured to be certified ; whereupon the Detendants 


Counſel alleging that there were Continuances, prayed the Court to 
fend a Certiorari to the Ch. J. of the Common Pleas to certity the 
Continuances, upon which Point the Court was divided; Pratt Ch. ]. 


and Powis held, that Certioraries after in Nulle eſt Erratum pleaded 
being awarded only Ad informandam Curiz Conſcientiam, they oughr 


not to iſſue them upon the bare Requeſt of the Party, becauſe it would 


tend to great Nr therefore held that a Certiorari ought not to be 
e 


granted in this Caſe without an Affidavit that there were Continu- 
ances; Eyre and Forteſcue Juſtices agreed, that after in Nullo eſt Er- 


Tatum pleaded, and the Record cloſed, Certiorari could not be taken 
out without the Leave of the Court, but held that they ought Ex 


debito Juſtitiz to Jean hers, upon che Prayer of the Party in Affirm- 
ance of the Judgment, becauſe otherwiſe they ſhould reverſe legal 


| Judgments, The next Day the Party did prodnce an Affidavit that there 
= were Continuances, whereupon a Certiorari was awaraed to wy the Cope 
| Kawauces, MS, Rep. Trin. 4 Geo. B. R. Winkworth v. Clar 


dl. 


uſt be an Original of the ſame Term with the Pleading, or at laſt rend; 
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RAO. ©) What Things ſhall be Error in the Name of the 
WI”. Furers or Parties. ns 


See Tit. A- 1, 15 J. Broke be returned upon the Venire Factas to try the 
2 Jerk 1 Iſſuc, and J. Brook is ſworn, and tries it with others; vet 
(8 pl. 21 this is good without any Amendment, or Examination whether he 
S. C and the be the ſame Perlon; tor though it was objected that the Names of 


Notes there. Men have their Oenomination, ſome from their Trade. and ſome tron; 


the ]2iace where they inhabit, and then here Broke and Brook, ſcil. 
a Liver, differ, yet the Court would not intend it, and they are 
idem ſonantia, and therefore good. Mich. 9 Car. B. R. between 
The King and Fennings, in a Mrit ot Error upon a Judgment in a 
 £tare impedit in Banco. 8 wot | 


* c) Mat Things ſhall be Errors u Proceſs, or 


Execution thereof. 


Ste Tit. A- 1. 1 F an Habeas Corpus iſſues tempore Regis Jac. to have the Jury 


mendment _ Summonitos in Curia nuper Reginæ, and after the Diſtringas was 
77 W to diſtrain the Jury ſummonitos in Curia noſtra; this is erroneous ; 
S. © and the for the Jury cannot be ſummoned upon other Writ than the Venire 
Notes there. Fuclds; for after by the other Mrits they are attached and diſtrain⸗ 


ed. Trin. 3 Jac, B. R. between & #ow/es and Burien/taw. 


See Tit. A= 2. Ik the Bail ſues ah Audita Querela, and a Scire Facias thereup= | 
mendment on, Which recites the Audita Querela and the Capias againſt the Prin- 


and Jeofails, cipal, and the Return thereupon, which Capias was awarded tempore 


gs : 85 Reginæ El. and the Scire Facias is recited to be per breve Dominæ Re- 


Notes there. ging Angliæ Vicecomiti noſtro de S. direct', which is to the Sheriff of 


the King which now is; this is Error by the Common Law, but is 
now — Palſch. 3 Jac. B. N. between Barus and Worlich 


| Jo. 357 pl. 3. In a Writ of Dower de tertia Parte 1 Meſſuagii, 1 Stabuli, 


aſte „ 1 Horrei c. If the Detendanc pleads Ne Fre be Seiſie que Dower, 


and the firſt Upon which they are ar Iſſue, and at che Niſi Prius the Tenant makes 


Judgment Default, and a Petit Cape is awarded, Ann the Sheriff returns Quod. 
was revers d. cepit in Manus tertiam Partem 1 Meſſuagii, 1 Horrei &c. but makes 


no Mention of the Stable, and upon this Judgment is given for the 

Stable, as well as for the Reſf, this is erroneous. Mich. 10 Car. 

B. R. between 2% and Hamets pet Cuxiam in a Writ of Error 

upon a Judgment in Banco. Intratur Mich. 9 Car, Rot. 420. 
und adzudged alſo that this cannot be amenddg. 
Jo. 393. pl. 4. If the Sheriff of a County levies a Fine, and in this the Wrir 

11. S Ca- of Covenant is directed to the Coroners, becauſe it was brought 

greed not to gᷣgainſt the Sheriff himſelf, and this is returned by them, and upon 


be Error, 


and Rule this the Fine levied this is not erroneous, though there cannot be 
given that any Favour in the Execution of an Original Writ. Hill. xo Car. 


the Fine be B. R. between Doue aud Smet hehurſt Dubitatur, this being — 15 


affirmed. FENG 
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W. & El. and it does not appear whether they were Sheriffs, or had 
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for Error upon a Fine levied in Cheſter. But Mich. 11 Car. ad- Cre C44, 


judged per totam Curiam, that this is not erroneous; but that 3 6 ?'-5- 
properly it ought to be awarded to the Coroners, becauſe the She⸗ the Pine 
riff is Party, as the Ule is in ſuch Cale, as was certified by the was affirmed, 


Curſitors. Intratur 8 Car. Rot. 1310. and the Judgment in ops” Jo. 
1 | | "A 


Cheſter affirmed accordingly. S C. but 


55 1 P. does not appear. 
F. Ik a Judgment be giben by Nihil dicit in an Inferior Court held See Tit 


betore the Steward by Letters Patents within Time ot Memory, tie Court (F) 


pl. 2. Met- 


Writ of Inquiry ot Damages ought to be awarded returnable in Court, e 


to be inquired there, unleſs ſpecially other wiſe declared by the Letters Worſley, 
Patents, (Cilicet, that the Bailtffof the Court, or other Officer, ſhalls C. 
inquire; (*) for otherwilſe the Batliff ſhall take an Dath upon the 


Inquiry without erpreſs Authority. Trin. 14 Car. B. K. be: 3 


tween #07/e/ey and Meicalf Dubitatur, Croke contra Berkly; Intra- 


tur Trin. 13. Rot. 561. in a Writ of Error upon a Judgment in 
Eſhetistord; but they agreed that the Sheriff might, vecauſe he 1s 
an Officer known and ſworn, and fo in divers interior Courts by 
Preſcription the Serjeant or Bailiff map. But Mich. 14 Cat. 


the Judgment was reverſed per Curtam tor this Cauſe, 


6. Ik a Man be indicted ot Barrerry betore che Juſtices of Peace, 
and the Record is Ideo venit inde urata c. and the ſury returned per 


Authority to return it; pet this is good, being in Oenbigh. Trin. 
15 Car, B. B. between The King and Banfer in a Mrit of Error 


per Curtam, but adjourned for Drecedents, but this was after re- 
verſed for other Cauſe; but per Curiam, this is not Error. 


J. Upon an litue joined in zn [nterior Court, ff à Venire Facias be 


awarded to the Officer quod Venire Factat 12 de Vicineto cc. duly, 
and the Officer returns Præceptum prædictum cum Panello annexo, & 


quod tuit ſervitum fecundum ex1gentiam Warrant ; butt it does not ap- 


| Pear what were the Names of the Jurors, nec quot fue runt, fcilicct, 


12, or other Number, this is not good. Hill. 14 Car. B. R. 


between N hitromw and Edmond per Clittam, and Judgment given in 


Kingſton upon Thames reverled for this Caule. Intratur Mich. 


14 Car. Rot. fe - Dry ws 
8. Upon Not Guilty pleaded to an Indictment of Barretry, hefore 

the Juſtices of a Borough Vill, that hath Power by Charter ro hold a 

Seſſions, a Venire Facias is awarded, ana the Record is & Juratores 


inde prædicti per A. & B. tunc Ballivos Burgi & Villæ prædict' im- 
pannellati exacti quidam eorum videlicet &c. venerunt &c. AND there- 
upon there is a Verdict and Judgment; this is erroncous; for that 
it map be that theſe Bailzfts were Bailits of the Bill for othec 
Purpoſes, as to collect their Rents, and fuch like, and not Yue | 
ters of the Court; for it ought to be by A and B. Bailitt and Mi- 


niſters Curiæ præd. Paſch. 16 Car. B. R. Banneſter's Caſe ad- 
zudged per Curiam, and a Judgment in Denbigh reverſed accord 


ingly in a Yrit ot Error. 


9. Ik a Diftringas ifſues, and alſo apponere thereto decem Tales, See Tit A- 


this is erroneous, for the Decem Tales cannot be put thereto, but mendment 


to the firſt Jury ſummoned by the Henire Factas, Trin. 3 Jac. g * 


B. R. between Knowles and Burien, a udjlidged. , NE re, 
10. If an Iiſue be joined in an Interior Court, chat bath Power to Notes there, 


Hold Court trom Week to Week, and the Court awards a Venire Fa- 


cias returnable the ſame Court, and thereupon a Jury is returned, and 
the Iſſue tried the ſame Court * is erroneous. Trin. 1 LEW 
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42 5 Error. 
B. B. between Megan and Bodington udjudged, and the Judgment 
rever{cd accordingly. Intratur Pill. 13 Car. Rot. 1022. 

* Fitzh, 1m. In an Action upon the Stature de R. againſt three, and after 
Brief, pl. Iflue one dies, AND notwithſtanding Proceſs is awarded againſt all 
185 cites three, ſcil. Againſt him that is dead and the others, and upon a t 
GOT. Diſtringas an Inqueſt is taken; vet If the Plaintiff relinquiſhes his Suit . p 
#ringas is againſt him that is dead, and hath Judgment only againſt the other 
well taken. two; this is not erroneous ; for the Mrit was not abated againſt all 

_ See) bp the Death of one, and the JProcels, as to him that is dead, is 
ſupra, pl. 4. vold. * 4 P. 7. 7. per Curiam, this is not Cauſe to arreſt the 
Notes there. Judgment. Mich. 14 Car. in Camera Scaccarii between Yi) 
and ſee Qa) and Slack, Per Curiam adjudged no Error, ann the Judgment 
fupra b given in B. B. in anf Ejectione Firmz affirmed accordingly, 
3 where the Proceſs was continued after Jfſue againſt him that was 
4 bel 599. Dead, and a Verdict given againſt him allo; yet maſmuch (t) as 
nod Judgment was given againſt him, but a Surmiſe made that he 
deied after the laſt Continuance, there being a Continuance from 
the Day of the Verdict (this being Banco) till another Day 
t1 the ſame Term, and then Judgment given, and ſo no Judg- 
_ given againſt him, but only againſt the others ; this was not 
Br. Con- 12. If a Man returns a Writ, and names himſelf Sheriff, it ig 10 
temps, Pl: Challenge to ſay that he is not Sheriff ; Per Gaſeoign; And per Loding, 
Ti. 4.86. if a Man returns a Writ by Name of Sheriff who is not Sheriff, and 
| Judgment is given thereupon, this is Error. Br. Retorn de Briefs, 
pl 4o. cites 12 H. 4. „ +; e 
13. .Ouare Impelit againſt two, and at the Pone the one was returned © 
Nibil, and nothing was mentioned of the other, and yer Diſtreſs iſſued | 
_ againſt both, and upon Iſſue joined it paſſed tor the Plaintiff; and the 
Defendant alleged this Matter in arreſt of Judgment; and per Martin, 
Miſcontinuanceof Proceſs is not material where the Party appears and pleads, 
and loſes by Verdict, when they have Day by Roll; Contra where there 
is Recovery by Default &c, upon the Proceſs ; for there if the Pro- 
ceſs be diſcontinued or miſcontinued, or one Writ awarded for another, 
or omitted &c. this is Error; But per Babb. and Cockain, it is Error 
in the one Caſe and the other, and there is no Difference; But Brook 
ſays, ſee the Statute of Jeoffails 32 H. 8. which aids this Matter. Br. 
Nepleader, pl, 2. cites 3 H. 6. 8. 1 3 
And 29H. 14. In Aſiiſe one pleaded to the Aſiſe as Bailiff, and two Furors were 
6. fol. 7. in ſworn, and the Aſiſe remained for Want q Farors, and at another Day 
88 the Aſſiſe was taken, and found for the Plaintiff, and he recovered, and 
Sn the other brought Wris of Error, and it was af/zgned for Error inaſmuch as 
if Aſſiſe be #0 Mention was made in the Record of thoſe who were ſworn at the firſt” 
raken betore Day, but on the Back of the Panel ; nor no Mention that the Habeas Cor- 
one ]. only, ora was awarded, and the Fury appeared * it, and no Mention was 
4. Ibid. "OF made of it; and the Opinion was, That the Record ought to make 
And there mention of every Juror who was ſworn, and of every Day of Conti- 
roof the nuance, and of every Writ awarded; tor otherwiſe the Party cannot 

Frothona- ſay that, At another Time ſworn, nor plead a Plea after the laſt Con- 

Windeliade tinuance; and alſo a Juror drawn may be ſworn after, therefore men- 
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and Com- tion ought to be made thereof. Br. Error, pl. 107. cites 38 H. 6. 10. 
berford | | | 5 | 
ſaid, that the Uſe is not to make any Mention but on the Back of the Writ till the Aſſiſe be paſſed : 
but Copley the third Prothonotary ſaid the Uſe is contrary, and to make Record of every Day, eve. 
ry Continuance, and every other hing, ut ſupra ; and the Court agreed with this, and contta to the 
other two; and by the Opinion of all the Juſtices there the Judgment ſhall be reverſed ; Quod Nota. 
Lbid. —— Br. Diſcontinuance of Proceſs, pl. 26. cites S C. | INES 


EE © oz hs 


17, 75 Writ of Error if the Errors are not affigned, and Scire Facias 


7 Nomen 2 and may contain many Cloſes Sty. 109. Trin. 24 Car. Burrel 


Los as. 3 * — . 2 * ä 


Error. 3 


Py y 


1 


thereof ſued in the ſame Term, this is a Diſcontinuance. Br. Diſcontinu- 
ance de Proceſs, pl. 44. cites F. N. B. 88 

16. Error of a Fudgment in a Writ of Entry in the Onibas, for that it 
bore Date 13 Feb. and was returnable in Cro. Pur. in the ſame Tear; ſo 


g the Return was betore the Teſte, and it was reverſed. Dyer 129. a. 
pl. 62. Hill. 2 & 3 P. & M. Marrow v. Drew. 


17. Error on a Fudgment un a Duod ei deforceat at the Grand Seſſions 
in Wales; Error aſſigned, in that there was neither Appearance nor 
Grand Cape; held Error and the Judgment reverſed, though there 


XZ were three Summons's. Show, 424. pl. 392. Hill. 36 & 37 Car. 2. 
B. R. Brown v. Evans. | | PE ET . 


(L c. 2) Faults and Variance in the Writ, Plaint, and 


Declaration, and Specialty. 


1. IN Annuity the Judgment was reverſed, becauſe Writ and Precipe 
I quod reddat 10 l. 6 5. 8 d. which was Arrear of the annual Rent 
of 40 8. per Ann. and is the Count the 6 5. 8 d. was omitted, and there- 
fore it was a Variance, and not warranted by che Writ, and therefore 
it was reverſed , for it is not Miſpriſion; for the Count is by the Party 
and not by the Clerk. Br. Error, pl. 94. cites 9 E. 4. 51. 
2, In Treſpaſs; Error was aſſigned that the Writ was .Onare Clauſum S. P. afl- 
fregit, and the Count was Clauſa fregit, and for this Variance the Judg- Judged con- 
ment was reverſed. Cao, Eliz. 185. pl. 5. Trin. 32 Eliz. B. R. Ed- . Ng 
wards v. Watkin. DR ë -! . che Word 


Clauſum is 


a a | Sty. v. Lancaſter. 
. accordingly per Cur. and ſaid that it had been ruled often ot late that there is no Va- 


riance between the Writ and Count, though the Writ is Clauſum, and the Count is Clauſa. 2 To -- 


3343. Trin. 2 Jac. 2. Meriton v. Ben. 


3. Error of a Fudgment in Debt, wherein the Plaintiff declared for a 
Debt of 201. and after Imparlance he declared de novo, and demanded 4 
Debt of 18 J. and had Judgment to recover, and it was held to be Error; 
tor that there was but one Original and two Declarations, and the one 
varied from the other; and [udgment was reverſed. Cro. Eliz. 416. 
pl. 9. Mich. 37 & 38 Eliz. B. R. Warner v. Winch 
J. In Treſpaſs of Battery the Declaration was, Ouod cum the De-S C. cited 
Jendant ſuch a Day &c. afcabed aud beat the Plaintiff &c. So it is Arg. by 5 
Quaſi a Recital and wo dire Affirmation that he beat him &c. But after Name o 


| : N | Shrieve v. 
Imparlauce a ſecond Declaration was entered, in which the (Cum) WAS gridgman. 


emitted; and judgment was given for the Plaintiff, But on a Writ of: Bulſt 2:5. 


Error brought the Court held the firſt Declaration to be the Principal, 
and thereupon the Judgment is given, and the ſecond ought to accord 
with the firſt, and the Judgment in C. B. was revcrſed. Cro. E. 509. 

pl. 32. Mich. 38 & 39 Eliz. BR. R. Brigs v. Sheriff. . 85 


35. In Treſpaſs on tbe Caſe the Writ was Ad lamnum 40 J. and the 


Count was Ad damnum 60 1. this was urged in arreſt of Judgment ; fed 
non allocatur; but it was held he ſhould have no more Damages than 
75 the Writ. Cro. J. 128. pl. 20. Trin. 4 Jac. B. R. Starling v. 


6. Error 


"* 939 
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de London, Yeoman, alias did“ A. L. de Sherbone in Com" York, Yeoman, 
and che Ca. ſa. again/t him was by the Name of A. L. nuper de London, 
Yuoman, alias ditt* A. L. de Shelborne in Com' York, Yeoman, and ſo 
alligned the Variance between the firſt Original and the Ca. ſa. viz. 


6. Error on a Judgment in Debt, the Original was againſt A. L. nuper : 


(Shelbone) for (Sherbone) but this Variance not being in the Name, | * 

but in the Addition, it was adjudged no Error. Goldſ. 140. pl. 51, Hill, 9 1 

43 Eliz. Latham's Caſe. - 2 J 

5. In Delt for Rent of 20 8. it was aſſigned for Error that it was 

net ſhewn in the Declaration how this Rent grew due ; Per tot. Cur, this c 
Omiſſion is a clear Error to vitiate the Declaration; and Judgment ; 

Vas reverſed. Bulſt. 65. Mich. 8 Jac. Burgeſs v. Standiſh = ! 

1 Brownl, 8. Error upon a judgment by Default in Debt; the Error aſſigned MR © 
59. 8. C bv = : 


the Name of Was, that the Original was againſt F. H. of Browton, and the Declaration 
Serle v. Har- Was againſt F. H. de Brownton, and tor this Variance the Judgment was 
ris _ reverſed, Bulſt. 184. Trin. Paſch. 10 Jac. Harris v. Sherle y. 
Roll Rep. 9. Covenant for Payment of Rent of 20 l. a Tear for four Years and au 
335-Pl-45+ Half; and for Non-payment of 100 J. according to the ſaid Covenant the 
S. C adjudg— ,- IF . | 4 3 
ed; and Action was broug bt; and adjudged good, and affirmed in Error; tor in 
Coke Ch. J Covenant Damages only are to be recovered, and this Surplus in Mi, 
ſeemed that computing thall be abated; But otherwiſe in Debt for Rent when more 
1 ay is demanded than is due, becauſe in this Caſe the Debt demanded only 
an Action is to be recovered. Jenk. 324. pl. 38. Mich. 13 Jac. B. R. Farrer v. 
on the Caſe Snelling. | EE | | | 7 
on a Pro- | | „ oy 3 1 „ | 
mile, becauſe Damages only are to be recovered ; and Coventry ſaid that it was ſo adjudged the ſame 
Term in a Writ of Error in the Exchequer Chamber. 3 Bulſt. 155. S. C. adjudged per tot. 
Cur. and cites the Point of the Promiſe reſolved at Serjeant's Inn. 5 5 | 
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10. Upon a Writ of Error on a Judgment in C. B. the Error aſſign'd 
was, that the Original was between Wood Plaintiff, and Budden and Bod- WR. 
den Defendants, and this was ſo certified by the Cuitos Brevium, and 
the Declaration was again Budden alone; and this was adjudged a ma- 
terial Variance, 2 Roll Rep. 29. Trin. 16 Jac. B. R. Budden v. 
 Wodd. „ 5 5 
11. Treſpaſs Quare Clauſum fregit &c. and raking tres Toſſas Anglice 
Sheafs of Corn adrunc & ibid. exiſtent', but did nor ſay ipſius Olierentis, 
and ſo the Declaration did not ſet forth whoſe Goods they were; The 
whole Court held the Declaration ill. 3 Bulſt. 303. Mich. 1 Car. 
B. R. Whiteman v. Hawkins. N 1 log „ ho? 
12. In Aſſumpfit Plaintiff declared that Defendant promiſed to pay him 
10 J. in Conſideration that he would do all his Commands Honeſtly and truly 
tor the Space of a Year, and further declared that he had done all his 
Honeſt and lawful Commands, and this was aſſigned for Error; for that 
he might do all his Honeſt Commands and yer not do them Honeſtly ; 
bur the Exception was diſallowed, and the Judgment affirmed. Poph. 
193. Trin. 2 Car. B. R. Cleland v. Baldo ck. 8 : 
13. In Aſſault and Battery in C. B. the Writ was Contra Pacem noſtram, 
and the Declaration was Vi & Armis &c. and concluded contra Pacem 
nuper Regis Facobi ; the Plaintiff had a Verdict and judgment, and 
upon a Writ of Error in B. R. this Variance between the Writ and 
Declaration was aſſigned for Error; Sed per Cur. it is a Variance only 
in Form, tor Vi & Armis in the Declaration includes contra Pacem ; 
and this is helped by Stat. 21 Jac. and Judgment was affirmed. Jo. 
172. pl. J. Hill. 3 Car. B. R. Muſgrave's Cale. 1 
134. A Covenant was, that the Defendant would not cut down more 
Timber, growing on the Lands demiſed, than ſhould be neceſſary to repair 
the Buildings; the Plaintiff aſſigned for Breach that the Defendant had 
cut down Timber Ec. to the Value of 101, and had converted it to his” 
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wn Uſe ; aſter a Verdict and Judgment for him, the Defendant aſſigned 
for Error the Variance between the Covenant in the Leaſe and that ſer _ 
torch in the Declaration; tor the one is expreſs that he ſhould not cut 

down more than is neceftary tor Reparations &. and the other implies 


that he covenanted not to cnt down any to employ for his own Uſe, 


which is not a Breach ot the Covenant in the Leaſe, except it be averr*d 


= 1: he cut dowy more than was neceſſary for Reparations, and converted 


it to his own Uſe ; and therefore the Judgment was reverſed, Stile 5. 
Hill. 21 Car. Wingheld v. Sherwood. 5 85 

15. In Treſpaſs the Declaration was Quod cum talis, viz. the Defen-S P. and 
dant &c. which is not an exprets Averment that the Detendant did the Judgment 
Jreſpaſs, but is only by way ot Circumſtances that the Defendant did ER 
it, which was infilted not to be good, tor that he ought to be charged © 40; TT | 
qirectly with it. Roll J. held it not good, though in another Action Car z. 8 RI 
it might be good; And Judgment reverſed Niſi &c. Sty. 117. Trin. though is 
24 Car. B. R. Butler v. Long. 7 2 8 
5 | | | Sheen v. 

ES RS, wy | | | | Maſon. 

16. In Treſpaſs pedibus ambulando there was not Ad Valentiam in the Twiſden J. 
Count; Bur becaule it was in the Writ the Court thought it good, and age 1 
yet there was no Verdict in the Caſe. Sid. 150. pl. 16. Trin. 15 8 


Car. 2. B. R. Hardy v. Tay lor. ther there 
| : 18 . N 8 be not a 
Difference between Bill and Suit by Original. Ibid. 


17. Error in B. R. of a Judgment in the Palace Court in an Aſumpſit, Sinn 386, . 


and the Error inſiſted on was, that the Plaiut which is the Original in hed 


that Inferior Court was General, -viz. Fohannes Reeve queritur de T, ingly, and 
Neath de Placito Tranſgreſſionis ſuper Caſum in the Plaintiffs own and the Judg- 
proper Right, but he declared as Fxccntor of Felix Bayram tor ſo much ment was 
Money receiv'd to the Uſe of the Plaintiff as Executor &c And per Cur. reverſed. 


Ihhis is ſuch a Variance as is inconſiſtent, and therefore the Judgment 


was reverſed. Carth. 293. Mich. 5 W. & M. in B. R. Neath v. 
Reeve. . 5 1 45 3 3 | Th 
18. Error of a Judgment in the Palace Court, for that the Plaint was 1 Salk. 266. 
at the Suit of N. R. generally, and the Declaration was at the Suit ” & fp he 
WW. R. Executor & c. jo that the Plaine was in his own Right, and the De- jngiy.— 
claration was an Executor; Per Curiam, if this Variance had been in n Bur Ibid. 
Record certified from the C. B. between the Original and the Declaration, Marg. it is 
where the Original is only by way of Recital, the Party might alledge 10 2 . 
Diminution, and have the right Original certified; But the Difference ends not 
is between inferior and ſuperior Courts; For * no Diminution can be al- to Wales. 
leg'd ot a Record out of an Inferior Court, ſo that this Variance is 
taral ; tor want of Plainr in an interior Court, is like want of an Ori- 
ginal in a ſuperor Court, and therefore curable by Verdict; But this 
not being after Verdict falls not under Conſideration, and per tot. Cur. 
judgment revers'd. 6 Mod. 149. Paſch. 3 Ann. B. R. Hale v. 


Clare. VV 
19. In Actions upon Specialties or Contract where the Sum is certain, 


the Plaintiff cannot ab ridge his oicu Demand without ſhewing how the 


Reſt is ſatisfied. Contra in Actions that lie in Damages; per Cutan, 
10 Mod. 69. Mich. 10 Ann. B. R. Stafford v. Beneatg. 


c 


= F * 


Error.” 


tercede with any of the Plaintiff's Cuſtomers 


n 
— — 9 


. 3) | Variance between the Plea and the Count, 


' RI of Error in the Exchequer-Chamber, upon a Judg- 
ment in B. R. in an Action brought por Articles of Copart- 


nerſpip, one of which was, that the are ve r. nu folicitè or in- 
Or their Work, and the 


Breach ee was, that he had ſolicited ſeveral of his Cuſtomers &c. 


The Defendant pleaded, that he did not ſolicite any Perſon &c. prout 
in the Breach, but did not ſay intercede, and upon Demurer the Deſen- 


dant had Judgment, which was affirmed in Error; tor though the 


Word (Intercede) was omitted, yet the other Word (Golicite) implies 
Interceding and more. Nels, Ab. 405. pl. 27. cites 1 Lutw. 865. Hod- 


ges v. Nicholas. 


2 
—_ —— - CI 


(I. c. 4) In the Imparlance and Plea Rolls, and Nifi 
- "Irs Ros. 


1. IN Trover the Plaintiff P. Fac. 4. upon the Imparlance-Roll he de- 


| clares of a Feather-Bed, and 7. 4 Fac. he declares of a Feather and 
Flock-Bed ; And upon the General Iſſue it is found for the Plaintiffand 6]. 


Damages given; And Wamſly and Daniel only in Court held, that the 


Plaintiff thall not have Judgment, for the Writ is general, and demands 
nothing in certain, but the Declaration upon the Imparlance-Roll is the 


Original and Warrant of the ſecond Declaration, ſo that the Addition of 
the Flock-Bed is ill, and the Damages are intirely given, and for that 


the Plaintiff ſhall not have Judgment. Noy. 139. Andrews v. Lakin. 


2. It was aſſigned for Error, that the Entry of all the Conti nuau- 


ces by Li. lo. vas generally Ad quam quidem prox' Cur. wyenit &c. with- 


out ſaying Coram quibus tent' as it ought to be; ſed non allocatur : 


for the Dies Datus was ſpecial to a Day certain, naming before whom the 


next Court was to be held, and ſo need not to be repeated on the Ap- 
pearance. Carth. 207. Hill. 3 W. & M. in B. R. in Caſe of Boſon v. 


FPhy ler. 


— 


— 


(l. c. 5) In the Venire Facias, Habeas Corpora, Dif- 


: tringas, and Returns of 5 Jurors. 


Br. Replea- 1. | HERE a Fury is drawn out upon Ven. Fac. and returned again 


der, pl. 12. 
_citesS, C. 


Br. Replea- 
der, pl. 12. 
Cites S, C. 


upon à Tales, this is not Error by the beſt Opinion, if the 


Jury paſſes without Challenge. Br. Error, pl. 53. cites 12 H 4. 24. 


2. And per Hank. where the Sheriff returns a Furor who is of the 


ſame Name with the Defendant, and he paſſes upon the Iſiue, this is 


not Error, Ibid, 


1 1 1 7 


400.7 3 Ee 


” + 


__— ——— — — pg Bean B'S S « —— —V — —„— 5 —ä—— ͤ — eee . 4 * 
* 6 — * * » — 


5 8 1 
i And per Nort. if one who has the ſame Name as the Sheriff Br. Replea- 
brings Action and recovers by Inqueſt returned by the Sheriff, this der, Pl. 12: 


is not Error; Et Adjornatur. Ibid. cites 8. C. 


or thoſe are not Matters nor apparent in the Record; For they Br. Replea- 
may be two Perſons of one and the ſame Name; And fo it ſeems, der, pl. 12. 


that were a Man appears and paſſes over, that the Matter in Fact which cites >. C 


is not apparent 1n the Record 1s not Error; Contra upon Default. 
Ibid. | . ; „ 
5. Where an Iſſue is to be tried at Lincoln or ſuch a Town, which is a 
Franchiſe, the Ven. Fac. jhall be of Lincoln &c. and not de Vicineto de 
Lincoln, for then the Jury ſhall be as well of the County adjacent 


as of Lincoln itſelf, which the Sheriff ot Lincoln cannot do; bur a 
Venire Facias de Suburbus ot Briſtow was awarded good. 2 Le. 22. 
J 5 - ZE: 


6. In Debt, the Venire Facias was filed Trin. 38 Eliz. to try an 
Iſſue between R. C. Plaintiff, and P. E. of Mount Edgcomb in Com' 


Devon' Defendant; The Writ was directed to the Sheriff of Cornwall, 


and in Hillary Term 39 Eliz. the Continuance on the Roll was entered 
thus; Jur' inter R. C. de B. in Com' Cornub' Quer? &c. Et P. E. de Mount 
Edgcomb in Com' Devon' Ar' Det? de placito Debiti ponitur in reſ- 


pectu &c. niſi Juſticiarii Dom” Reginæ ad Afliſas in Com' præd' ca- 


icndas aſſignat' prius venerint &c. and Cornubia was written in the 
Margin; Atter a Verdict for the Plaintiff, it was aſſigned for Error 
in the Exchequer-Chamber, that ad Aſſiſas in Com' præd' muſt refer 
to the County of Devon', that being the County laſt before mention- 
ed in the Deſendant's Addition for the Place ot his Habitation, but the 
Judgment was affirmed; for Cornubia was in the Margin, and in the 
Addition of the Plaintiff, and the Words Com' præd' may refer ei- 
ther to Cornwall or Devon, and ſhall be conſtrued ſo as to affirm the 
Judgment. Mo. 696. pl. 968. Paſch. 38 Eliz. Cundey v. Edgcomb. 

J. In Debt the Venire Facias was awarded returnable Die Fovis poſt 
Ouinden Trin; The Judgment was affirmed ; tor this is bur a Mit- 
awarding of Proceſs, which is helped by the Statute of Jeofails, Mo. 


696. pl. 967. Mich. 38 & 39 Eliz. in Cam. Scacc. Followe v. 'Thot- 


ney. : | 1 

5 Error of a Judgment in Debt in C. B. The firſt Error aſſigned 
was becauſe upon the Ven. Fac. one Randol Seel was returned, and the 
Diftringas was Kandol Sewel ; and the Sheriff upon this returned Rau- 
nus Sewel, who was ſworn ; Sed non allocatur; For the Court thall 
intend Randol aud Rannus to be both one Perſon, and that it is his Name 
briefly written. Cro. J. 28. pl. 5. Paſch. 2. Jac. B. R. Hudſon v. 


I 


9. Another Error aſſigned, becauſe Robert Vaux de Ulton WAS re- 


turned upon the Ven Fac. and Diſtringas. Et idem Rob, Vaux pro defet} s 


Furatorum compariit, is returned aud ſworn upon the Tales de circumſtan- 


_ tibus, which was confeſſed by the In nullo eſt erratum pleaded ; Bur the 


Court (Gawdy and Fenner abſentibus) held it to be no Error; For 
it is contrary to the Record; For it ſhall be intended ſeveral Perſons, 


and not one and the ſame ; And although In nullo eſt Erratum be plead- 


ed, that is not any Confeſſion, but Quaſi a Demurrer, becauſe it is not 


an Error aſſignable. Cro. J. 28. pl. 5. Paſch. 2 Jac. B. R. Hudſon | 
v. Banks. | 5 | 


Io. The Venire Facias was Hierommus, and the Diftringas was Fere- 
mias, and for this Cauſe the Judgment was arreſted. Mo, 762. pl. 


_ Togg. Trin. 3 Jac. B. R. Townſend v. Priddy 85 


11. In an Iafbrmation the Ven. Fa. upon the Roll was made returnable 


tebicungue c. but the Writ itſelf was returnable Coram Mbis, leaving 


out the Word (Ubicunque,) and fo it did not anſwer the Award on = 


. — _— „ „„ * 8 MP "DFT "th. * 1 
* * fl 4 > 9 Wang the. . 
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Error. 


Roll, and B. R. is removable, ſo that (Coram Nodis) is uncertain 
where, ard tor this Reaſon the Judgment was ſtayed. Velv. 61. Paſch. 
3 Jac. Briggs v. Thompſon, : 
12. Error of a Judgment in C. B. The Error aſſigned was, that 
W. B. of Bradjield mas returned upon the Venire and Habeas Corpora, and 
IV. B. of Metfield who wwas another Perſon and not returned was ſworn. 
The Court held, that it is not aſſignable for Error, tor that he is e/#cp- 
ped by the Record to the contrary ; And by this Means every Record 
might be brought in Queſtion ; and the Judgment was aflirmed, Cro. 
J. 244 pl 1. Trin 8 Jac. B. R. Bowle v. Cannington. 
Fhid cites, 13. Error was aſſigned of a Faudgment in IV. becaute the Venire Fa- 
S Þ ruled cias was De Vicineto de NM. tor that the- Court there has a Particular 


accordingly, 
Mich, 3 Jac. - B | 3 | 
> here 102 ruled; For De Vicineto does not exclude the Place itſelf. 2 Roll Rep. 
Ven. Fac. 44. Trin. 16 Jac. B. R. the Caſe ot Newberry. Pa 
was De Vi- OT. | | | | ll 5 5 

Cineto de Briſtow; and 6 Jac. De Vicineto Civgtatis Ebor'; And 8 P. 8 Jac held accordingly in Cafe 


ot Prottor v. [ohnſon, and Mich. 14. ac. fame Exception taken and diſallowed, and there it vas 


beld per Curiam that the Book of 8 H. 5. 10. was only an Opinion which was not Law. 


Noy. 96. 14. The Plaintiff recovered in the Court of the Verge ; It was aſſigned 


5 for Error, that the Declaration was of a Treſpaſs done in St, Martin's in- 


accordingly. fra Furiſdlictionem, and the Jenire Facias was from St Martin præd and 


did not ſay infra Fluriſdictionem, and this being a Court which alters the 


Limits of its Furiſdiction according to the Reſidency or Remove of the King, 


it might be that St. Martin was infra Furiſdictionem at the Time of the 


Treſpaſs and the Declaration, and yet might not be ſo at the Time of the 
Ven. Fac. which was many Months afterwards; And Doderidge and 
Jones J. being only in Court, held it Error tor this Reaſon, Latch, 
214. Faſch. 3 Car. Thaire v. Foſſet. | 


A 


15. If a Clerk miſenters a thing Uſual in Matter of Form it is to be 


amended ; bur the Error of the Judge 1s nor to be amended ; Per Roll 

Chief J. who ſaid he took it to be a Rule. Sty. 412. cites Mich. 
: 13z3 Car. Sawyer v. Horton and Hill. 15. Car. Belch v. Fares. 1 8 
bid. 164. 
D 22 1649. becauſe the Venire was, FVenire Facias Ec. and did not fhew from what 
Hoes <p Place the Venire fhould be ; which by Roll J. oughr to have been ex- 
and judg- preſſed at large it being in an Interior Court, and not with an &c. al- 
ment re- though the Uſe of C. B. be to make the Venire ſhort, with an &c. 
rerſed.— Sty. 20. Paſch. 23 Car. Cook v. Allen. 155 VVV 


So where | 1 
it was Jenire Facias Duodecim &c. it was not held good in an Inferior Court. Sty. 187. Mich. 1649, 
Jenkinſon v. Porter. —— Ibid, 86. Hill. 23 Car. Hales v. Moor 8. P. | 1 


17. A Writ of Error was brought to reverſe a Judgment given in 


an Action ot Trover and Converſion; In the awarding of the Venire it: 
is Ideo præceptum fuit with an Gc. and ſo it is not certain whence the 


Vinire iſſued, as it ought to be. The Rule was, that the judgment fhould 


be reverſed Niſi &c. Sty. 195. Hill. 1649. Batisford v. Vate. 
18. Error aſſigned was, that the Venzre was only Præceptum eff, 


without ſaying per Curiam, and Roll Ch. J. held it a good Exception, 


Er reverſetur Niſi. Sty. 383. Trin. 1653. Hodges's Caſe. | 
1309. Error to reverſe a Fudgment in the City of Exeter, for that the 
Venire Facias was returnable coram Majore and Ballivis, without ſaying 
Hic, or in Curia; It ſeems that this is Erroneous, becauſe it may be 


20. The 


ſ[uriſdiction within N. and not out of it, but the Exception was over 


16. A Fudgment given in an Inferior Court was reverſed in this Court, 


returned in a Tavern. Sid. 77. pl. 13. Paſch. 14. Car. 2. B. R. Davis 


hk — e 


fn ww 


3 —B — £. 


A ws MK 


pl. (322. b.) Anon. 


rn 


Error. 


1 8 = - 
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20. The Detendant was indicted and convicted at the Seſſions, tor 2 Keb 359. 


| ſpeaking ſcandalous Words ot a Juitice of Peace, and upon a Writ of hl. 35-5. & 


that it being 


Error brought, the Error aſſigned was, Ideo venit inde jurata, when itz, an uferlos 


| ought to be, Ideo præcept off Vic quod Venire faciat 12. It was agreed Gaure the 
that the firſt was the Form in the Courts of Weſtminſter, and the other Venire Fa- 


the Form in Interior Courts. Sid. 364. pl. 11. Paſch. 20 Car. e ewes bs 


| : | De Vicineto 
B. R. The King v. Knott. S Doe 
5 5 5 | Aly, though 
in County Palatines it would be well enongh, which the Court agreed, and Judgment reverſed. —- 


S. P. and ſo it would be in the Grand Seſſions of Wales, but not in more Inferior Courts. Sid. 364. 


21. Error to reverſe a Judgment in Hull for that the Vexire Facias for Vent. 55. . 


returning the Jury was, Oui nulla affinitate ſe attingend' when it ſhould EM Ward. 
be attingunt, and it ſeemed to the Court that this was Error, becauſe | 


S. C. the 
Original Writs cannot be altered. But on Veiw of the Roll ic was N 
(attingunt) and therefore was held good. Sid. 438. pl. 5. Hill. 21 & inſte dof 
22 Car 2. B. R. Eely v. Ward. 3 Attingunt; 


Sed non 


= 2llocatur Exceptio; For it was held to be as well though Twiſden ſaid that the Forth of a Writ 
= ought not to be altered into another Ex pre ſſion of the ſame Signification. 


22. Error of Fudgment in Præmunire for refuſing the Oath of Obe- The Acs 
dience and Allegiance on 3 Jac. was aſſigned in the Veuire Facias, be- of the Court 
cauſe it was preveptum fuit for præceptum eft, which per Cur. on Search 5 5 be 
of Precedents is Error, and Judgment reverſed. 2 Keb. 846. pl. go. ſent Tenſe; 
Mich. 23 Car: 2. B. R. The King v. Perin., 2s Præcep- 

. Es: ED 2 Ss „tum et, and 
not Prze:eptum fuit; But the Acts of the Party may be in the Præterperfect Tenſe, as Venerunt, and 
not Vemunt, Per Hale Ch. |. Mod. St. pl. 46. Mich 22 Car. 2. B. R. Anon. —2 Stund. 393. 
8. C. and the Judgment was reverſed.— Vent. 150 Mich. 23 Car. 2. B. R. The King v. Alway 
and Dixon S P accordingly, and Judgment for that Cauſe reverſed. 8. C. cited 2 Saund. 393. 
—— Freem. Rep. 22. pi. 323 The King v. Parſons, (but mentions no Year) ſeems to be S. C. and 
is reported thus, viz. Error to reverſe a. judgment; The Record certified <vas præceptum ſuit vicecom“ 
for the Venire Facias, whereas it ought to have been præceptum eſt, for the Record itſelf is to be 
certified, and not the Hiſtory of it; Hale ſeemed that it is good, becauſe it is not in the Venire itſeſt, 
but only the awarding of it. Twiſden ſaid that it is naught, and has been ſo ruled oftentimes, eſpe- 
cially as the Record here is, for it is quod defend“ ponit fe ſuper Patriam, and then the Venire bein 
in the Preterperfect Tenſe, it is as though the Venire had been awarded before Iſſue joined, an 
moſt of the Precedents are ſo; Curia advifare vuit; But afrerwards it was moved again, and they 
held that Præceptum fuit was well enough, and moſt of the Precedents are ſo. 8 oP 


23. Error of a Judgment in the Court of Lynne, for that in the En- 
try of che Swearing of the Jury it is Qui electi &c. & jurati dicunt 
ſuper Sacramentum ſuum, omirting ad veritatem de infra content' di- 
cend* and the Judgment was reverſed. 2 Lev. 83. Hill. 24 & 25 Car. 

2. B. R. Bedingfield v. Berrisford. . V 5 
24. Error was brought of a Judgment in an Interior Court, becauſe Lev. 83. 
in the Venire Facias there was per quos Veritas melius Scire poterit inſtead _ 24 & 
of Hiri, and all agreed that ic was bad; Bur Scir' with a Daſh Was B., N. Bed. 
well enough. Fieem. Rep. 104. pl. 122. Paſch. 1673. B. R. Anon. geben v. 
S. P. and ſeems to be S. C and S. P. as to (Scire) inſtead of (Sciri) and Judgment AR. * 5 


25. Præceptum eff in the Venire Facias, and does not ſay per Curiam; Ibid 315. 


and the Judgment in the Inferior Court was reverſed. Freem. Rep. 281. . 
. . N B R. Clem- 
ing v. Fudge 


5 P. and Ibid. 3 18. pl. 395. Fleming v. Fudge 8. P. and the Reporter ſays it ſeoms that it is 


O Ts 3 £6. Exception 


50 


Error. 


26. Exception was taken to the Venire Farias becauſe it was Probos 
Legales Homines inſtead o Liberos and Legales Homines; but it was an. 
ſwered, that Probos and Liberos are of one Senſe, and that Multitudes 
of Precedents are ſo; and the Court were clear of that Opinion. 


Raym. 41). Mich. 32 Car. 2. B. R. Attorney General v. Blood 


1 


0 3 | In the Records of Niſi Prius, 4d Jadg- 
| - ments in the Courts of Weſtminſter, 


1. RE Plaintiff had Fudgment in an Action of Debt; and there 
Was a Space left in the Roll for the Coſts ; after a Year and à 


| Day a Sci, Fa. was brought on the Fudement as well for the Debt as + 


Default; then a Writ of Error was brought, and the Error athigned 


Coffs, and in that Action there was a Fudgment againſt the Defendant by 


was, that there was no Cotts entered in the principal Roll, and after- 


wards the Record was remov'd; and the Court denied to put the Coſts ; 


into the Roll and held not good. Brownl. 75. Paſch. 44 Eliz. 
Elliat v. Golding. _ 8 | "8 


* 


2. Error of a Judgment. in B. R. for that the Entry of the Jury 
was, Oni electi, triati & jurati dicunt ſuper Sacthmentum &c. omit- KK 


ting thele Words, qui ad veritatem de infra contentis dicend' electi &c. 
the Judgment was reverſed, Cro. J. 119. pl. 8. Paſch. 4 Jac, in Cam, 
Scacc. Scarro v. Saprani. „„ | „ 
3. The Plaintiff had a Verdict at the Aſſiſes; It was mov'd to ſtay 
udgment till he brought in the Poſtea, becauſe it did not appear n 


what Day the Aſſiſes was held, for the Record of Niſi Prins was Niſi 


. Domini Regis ad Aſſiſas in Com' præd' capiend' aſſign' &c. 


ie Jovis decimo ſexto die Martii &c. The Diſtringas was, Si prius | 
Die Jovis viceſimo ſexto Die Martii apud Ec, and ſo was the Furata; ® 
The Court held that the Detendant cannot take Advantage of this Error 


after Judgment; For it the Clerk of Aſſiſe enters Judgment for the 


1 Salk. 265. 


Plaintiff inſtead of the Detendant, he hath no Remedy but by Action. 


5 Mod. 398. Paſch. 10 W. 3. Addingſon v. Oakley. 


4. When a Writ is returned, the Defendant has all the ſame Term 5 


1. 9. S. C. & make Complaint of any Irregularity concerning it, or the Execution of | 


8. P by 
Holt Ch. J. 


it; as the Sheriff has allo all the ſame Term to diſavow the Return. 
But if the Defendant permits the Term to paſs without Application | 
made to the Court, and the Return is tiled, and made a Record of the 


Court, every one is eſtopped to ſay, That the Perſon who returned ic 


was not Sheriff. But it can never be aſſigned for Error in Caſe of an | 
original Writ, becauſe rhe Defendant might have pleaded it. There 
would have been more Colour it it had been a return of a Mrit of In- 


quiry, becauſe the Defendant would have been out of Court, and had 


not Day to plead; but as atore is ſaid, it cannot be aſſigned for Error. 


As to the Caſe of a Venire Facias, if it be returned by a Man who is nit 


Sheriff, it is not aſſiguable as Error, becauſe the Party might have chal- 
lenged the Array tor that Fault at Niſi Prius; and therefore it is 10 


a4ſiignable that the Sheriff was out of the Realm, and had no Deputy, as 


in the Caſe in Hen. 4. becauſe it was a good Challenge to the [nquett. 
Per Holt Ch. I. to which all the Court agreed. 2 Ld, Raym. Rep 
885, 886. Ealter 2 Annæ. Andrews v. Linton. . 
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(Lc. 7.) Variance between the Writ of Error and the 
N Neon | 


1. IT was reported by Rolf that a Writ of Error abated which was 
| brought &) one A. againſt B. de loquela which was between the 
aid A. and the ſaid B. where in Truth the Plea was between the ſaid A. 
and the ſaid B. and one G. &c. Thel. Dig. 7). Lib. 9. cap. 1. S. 13. 
cites 9 H. 6. . „ 3 5 
2. It there be a Variance between the Record and the Writ, there 
although a Tranſcript of the Record be ſent out of C. B. into B. R. yet the 
| Record remains in C. B. and there ſhall be Execution granted; As if a Writ L 
of Error be to fend the Record of a Recovery by A. againſt B. and the C cited 
Record ſent is of a Recovery by A. againſt C. this is without Warrant, 2 Bulft. 169. 
and the Record ſtill remains in C. B. F. N. B. 20. (F) in the new as Frank- 
Notes there (a) S. 3. cites * 9 H. 6. 4. and ſays, See 24 E. 3. ners Cale. 
1 _ 5 | 
8 1 bi John Parret was ontlawed, upon a Fudement in Debt, where in 
the Original the Plaintiff had his Addition of Sadler, and in the Scire 
Facias for Execution it was Salter, a Writ ot Arror was brought in which 
the Plaintiff was named Salter, and this being without Warrant, in re- 
gard there was no ſuch Original, he was therefore entorced to bring a 
new Writ of Error; and yet here was a Variance only in Surpluſage, in 
tbe Alias dictus. Per Haughton J. 2 Bulſt. 168. cites D. 2 Eliz. 173. 
Ib pl. 16. Kirk. Parrat ] 5 
4. An Action of Covenant was brought by B. Afrgnce of D. and after- | 
wards a Writ of Error brought by the Defendant which was inter B, 4 
Duner' et &. Defend the Word Afjignee of D. being omitted. Manwood 
was of Opinion that the Word Aſſignee being the Subſtance of the 
Action, and the Writ of Error founded thereon, the Record thould not 
be removed, but all the other four Judges held it to be well enough, 
becauſe there is the full Name of the Plaintift Without ſuch Addition. 
D. 356. b. pl. 41. Paſch. 19 Eliz. Anon. V | 
F. Error in the Exchequer Chamber upon a Judgment in B. R. in 
an Aſſumpfit, the Writ of Error ſuppoſed, that the Recovery in the Action 
was of 2221. Damages, whereas in Truth the Damages and Cofts aſſeſſed 
by the Fury did amount to ſo much; but the Court did adjudge to the Plaiu- e | 
tiff de incremento 121. ſo as all the Damages did amount to 2341. and it | 4 
was ſaid now in Court, that there is no Recovery of 2221. only. So [ 
the Writ was no Warrant to remove the Record, and cited 9 H. 6. : 
But Popham moved, That the Writ of Error was well brought; for it 1 | | 
needed not to have mentioned all the Damages, but only what was | | 
found by Verdict, and might leave out the other. Curia contra; For 
when the Damages are aſſiſſed they are entire and cannot be divided ; and un | 
thereupon awarded, that the Writ of Error was not well brought. | 
Cro. E. 92. pl. 20. Hill. 30 Eliz. B. R. Albany v. Sturline. | | 
6. Error to reverſe an Outlaury, becaufe the Original was againſt 
Tevellin, with a fingle L. and all the mean Proceſs was verſus Llevellin, 
with a double L. and the Proceſs was againſt two, and the Sheriff 
returned Quod non ſunt inventi, and does not ſæy Nec eorum aliquis ; And 
the Judgment was tor theſe Cauſes reverſed. Cro. E. 85. pl. 3. 
Hill. 3o Eliz. B. R. Levellin v. Warkins. 1 
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9. Erro 
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Error. 


7. Error to rcverſe an Oatlaury in Debt; Coke alſigned the Errors, 
1ſt. The Defendant in the Original was named Hired, according to his 
true Name, and in the mean Proceſs, viz. the Capias he was named 
Fldred, and ſo is erroneous, for it there be any difference by Omiſſion, 
Addicion, or Interpoſition of any Letter between the original and judi- 
cial Proceſs, it is erroneous, cites Trin. 26 Eliz. Outlawry reverſed 
upon a Difference, viz. Walwyn and Nalweyn. 2 R. 3. 13. Seint Fohn 

and Saint Fohn; ſo in Fiſher's Cafe, Tork for Terk, and Judgment was 
reverſed. Cro. E. 104. pl. 14 Trin. 30 Eliz. B. R. Elred v. Waſs, 
8. In Error a Variance was allign'd, becauſe the Fudgment was ſup- 
'Þiſed to be given before the Ld. Anderſon and his Companions, whereas it 
was before the Ld, Dyer & c. And this was held a great Variance, and 
ordered to be examined &c. Cro. E. 198. pl. 18. Mich. 32 & 33 
Eliz. B. R. York (Archbiſhop). v. Bark... 
9. The Record was between A. and P. and P. is named De Civitate Lon- 
don Fiſhmonger, and the Writ of Error was between A. and P. Civem & 
 Fiſhmonger London; and it was objected that the Record was not well 
removed, becauſe of this V2riance between de Civitate and Civem; for a 
Man may be a Citizen of London and yet live at Lincoln; but when 
he is De Civirate, he muſt live there; Sed per Cur. this is no ſubſtantial 
Variance, for a Man cannot be a Citizen ot London unleſs he inhabits 5 
there, though he may be a Freeman ot London and live elſewhere, and 
he may be a Freeman ot ſeveral Cities, but he can be a Citizen but of 
one, whether Freeman or not. And. 276. pl. 284, Palmer v. Pen- 
dlebury. | „ „ N | 3 . 
10. Error to reverſe an Outlawry; the Original was Sheffington, and 
the mean Proceſs Skeffington, and for this Variance it was reverſed. Cro. 
E. 248. pl. 8. Trin. 33 & 34 Eliz. B R. Dalton v. Sheffington. 

11. Writ of Error to remove a Record in Ej«timent directed to the 
Biſhop of Durham, ſetting forth that the Action was brought before him 
and Seven other Perſons &c. and the Record certified was an Kjeftment 
brought before him and Eight other Perſons. The Record was held to 

be well removed; for it the Parties are rightly named any other Va- : 
riance will not hurt. 2 Ld. Raym. Rep. 1200. Arg. cites Yelv. 211. 
[ Mich. 9 Jac. B. R.] Orde v. Moreton. BF 8 
12. Theſe three Things are to be obſerved in a Writ of Error, iſt. It is 
to be rightly obſerved before whom the Plea was held. 2dly, In what 
| Manner this was held. And 3dly, Between what Perſons this was, 

t For the Firſt, The ſame is proved by 28 H. 6. tol. 11. Error in C. B. 

| Ty ro remove the Record; The Writ was Rex Johanni Priſotr Capitali 

| Juſticiario noſtro de Banco ſalutem, quia in Recordo, & Procefſu ac 

0 | in redditione loquelæ que fuit in Curia noſtra, coram vobis, inter &c. 

| Whereas the Writ ſhould have been, Coram vobis & ſociis veſtris, the 

j Record and the Rolls being all of ſuch a Form, and therefore no ſuch 

= Record there was in this Place, for all the Records here are, Coram 

. | JIohanne Priſot & ſociis ſuis, ſo the Writ held to be ioſufficient, and 

| | the Party there was driven to have a new Writ of Error; And ſo in 

| | 8 the Exchequer, if the Wric be Rex. Theſaur. & Baronibus Scaccarii 

| naoſtri ſalurem, quia &c. in Recordo &c. que fuit coram vobis, &c. _ 

| and rhe Records there are, coram Baronibus, and not coram 'Theſaur. 

& Baronibus and therefore bad; For the 3d. Between what Perſons 

9 H. 6. fol. 4. John Frankner Citizen of London brought a Writ of 

Debt againſt a Woman as Executor to one B. and in chis recovers; 
ſhe brings a Writ of Error to the Ch. J. of C. B. to have the Record 
brought into the Court of B. R. by which the Record was ſent into 
B. R. and the Juſtices there did fee the Writ by which the Record 
came before them; which Writ was falſe, tor the ſame was of a Re- 
cord which was between the Woman and B. the Teſtator, whereas it 
= _ Jhoauld 
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| ſhould have been between the Woman, and the ſaid J. F. and fo not 


ment is given againſt the Six, and laid ad damnum of the Seven the Writ; 


9 Car. In the Caſe of Gwin and his Wife v. Gwin. 
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good, and fo the Record came without any Warrant by the Juſtices, 
and ſo no Record by this Writ remained in B. R. but was ſtill in C. B. 
and therefore they would not proceed unto the Errors; Then as to the 
Manner, this ought alſo to be purſuant ; if it was per breve this ought 
then to be ſo; and ſo it it was per Billam, the Writ ought to be ac- 
cordingly ; and ſo it it was line breve, the Writ of Error ſtill ought to 
be purſuant, Per Haughton J. 2 Bulit, 16). Hill. 11 Jac. B. R. in 


Caſe of Heydon v. Godſalve. 3 ˙ OT wn V 
13. If an Ejectment be brought againſt ſeven, and one dies, and Fudg- Palm, 124 


J. C. ad- 
judged but 


ſhall abate. Adjudged, though per Doderidge it might have been per Dodde- 


otherwiſe, it the Writ had concluded ad damnum ot the Six only. ridge it the 


2 Roll. Rep. 210. Mich. 18 Jac. Bethell V. Parry. 5 Writ ot 


Error had 


mentioned the Seven only according to the Record, and concluded ad damnum of the Six, it had | 
It one of the Parties is dead yet he ought ro be named in the Writ of Error. Arg. 
2 Mod. 28. Hill. 29 & zo Car. 2. in Caſe ot Daſhwood v. Cooper, WY 


been well. 


14. The Writ of Error ſuppoſed the Proceedings to be in Cur. noſtra 
[viz. Car. 1.] and it appeared by the Record that the Beginning 
thereof was in 22 Fac. and therefore abated, Cro. C. 3 10. Trin. 


15. A Writ of Error was quaſh'd for a Variance between it and the 


Record, the Record being againft the Aſſigus and the Writ of Error 1 


remove the Record was againſt the Ajſiquee. Sty. 407, Hill. 1654. 
Porter v. Swetnam, _ „ 7 e 
16. The Writ of Error was Inter F. F. and F. V. de Civitate Exon + 
in Com (uvitatis Exon (with a Blank leit tor the Addition) and the 
Record was |. W. de North Moulton in com. Devon Yeoman attachiac 
tuir ad reſp' J. J. Clerico de Placito, and the Writ was abated ac- 


cordingly, per Curiam, Sid. 104. Hill. 14 & 15 Car. 2. In Caſe of 
Williams and Jenkins, 8275 EL 


17; So where in the Writ of Error the Addition of the plaintiff was 


Chandler, and in the Record certified it was Iunholler, and for this 


Cauſe abated per Cur. Ibid. ſaid to be the Caſe of Mills v. Carpenter. 
18. Fire Facias reciting the Fudg ment to be coram Olivero Nuper Pros 


Tectore without any Cc. whereas the fudgment is before Oliver Protector af 


the Common-Wealth &c, adjudged no material Variance, becauſe the 
Act to confirm judicial Proceedings did not confirm the Stile then uſed, 


but only the Proceedings in the Courts, and not the Courts themſelves, 
and Nul riel Record cannot now be pleaded. Sid. 173. pl. 5. Hill. 


15 & 16 Car. 2. B. R. Lord Biron v. Dudley. 5 
19. Error to reverte a Judgment in C. B. in Treſpaſs, the Defendants 


in Error moved that it might be quaſhed, becauſe- the Record was M. 
Ke. de D. in Com' Lincoln and the Nrit of Error was W. R. de D. in Con? 


Warwick, this ſeem'd to che Court to be a material Variance tor which 
the Writ ſhould abare, though rhe Writ would be good without any 
Addition. Sid. 193. pl. 23. Paſch. 16 Car. 2, B. R. Booth v. 


= Beard, 


20. Writ of Error to remove a Record of B. R. in quadam Tranſpreſſione 
done by Baron and Feme, and the Record certified was of a Treſpaſs by the 


Heme only, and tor this Variance the Writ was abated. Sid. 269. pl. 


24. Trin. 1) Car. 2. in Cam. Scacc. Lumbrey & Ux' v. Tailor. 


= 21. A Writ of Error was brought to remove a Record out of C. B. of 
24 Overela between A. Plaintiff, and B. Defendant, and the Record cer- 
 tifiea was between A. Plaintiff, and B. ſimul cum D. E. Ec. Defendants, 
And it was moved that this was not the ſame Record; for a Record 
between A, and B. cannot be the ſame as a Record between A. and B. 
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innul cum ). E. &c. Bur adjudged no Variance, and the Precedents ' 
are agreeable. Ld, Raym. 347. Trin. 10 W. 3. Hunt v. Lawſon. 
21. Writ of Error was to remove a Record coram J. N. milite J. P. 
milite et Jo. Bl. milite FufP naſirꝰ de Banco and Placita returned were coram 
G. Treby Ch. J. &c. et ſeciis, and it was moved to quaſh the Writ for 
Variance ; and per Holt Ch. J. the Plaintiff's Attorney might have 
ſued Execution notwithitanding this Wrir, tor it was no Authority to 
remove the Record and Writ quaihed nili. 12 Mod. 523. Trin. 13 
W. 3. Annen. %%% ET noe 1 
1 22. Error of a Judgment in Debt in the Court of Carlifle was, That 
the Writ was directed Majori Alder mannis Ballivis et civibus civitatis Car- 
lioli to remove the Record of a Fudgment given in quadam loquela before 
them c. and the Record removed was of a Plaint levied at the Court held 
before the Deputy Mayor and Bailifſs. And therefore this was held a 
material Variance. Ld. Raym. Rep. 704. Mich. 13 W. 3. Watſon 
v. Huddleſton. 5 2 35 FE 0 
23. It was moved to quaſha Writ of Error for a Variance in ſetting 
cut the Record; the Writ mentions only three Defendants, whereas in the 
Record in C. B. there were Five; Holt Ch. J. thought it well, becauſe 
the Reſt being acquitted there was no need to name them in the \Wrir 
of Error; Powell being of the contrary Opinion adjornatur ; But 
atterwards abſente Holt the Writ was quaſhed. Per Cur. 11 Mod. 
240. pl. 14. Trin. 8 Ann. B. R. Simms v. Peters. e 
224. Error upon a Judgment in C. B. given againſt the Principal and 
Bail in a Scire Facias, the Writ of Error deſcribed a Scire Facias against 
the Bail only de & concernen* the Sums which they had acknowledg*d to owe 
&c. Et de et concernen* the Sum which the Principal had. acknowledg'd to 
owe &c. and concluded ad grave Damnum of the Bail and the Princi- 
pal, and by the Record return'd the Scire Facias appear'd to be againſt 
both the Bail and the Principal; by the whole Court the Writ of Error 
was quaſh'd for the Variance between it and the Record, and they 
ſaid that a Writ of Error eught to contain as pertect a Deſcription of 
the Record as poſſible, and a Caſe was cited at the Bar where a Certio- 
rari to certify an Indictment againſt A. and B. had been quath'd upon 
the Indictments appearing to be againſt A. B. and C. MS. Rep. 
Mich, 4 Geo. B. R. Pede v. Jemmina. „%%% of 
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in Inferior Courts of Record. 


i (I. c. 8) In the Stile, Proceſs, Pleadings and judgment 


Wit A 
= ——— 


ö | 1 . EB Tagainſt Executors was brought in a Court which was grant- 
| 3 ed by Patent, and had Day the Monday next before the Feaſt of St. 
Boniface ; the Defendant pleaded Ne unques Executor &c. and tonnd againſt 
the Defendant, who alleged for Error, that the Day of St. Boniface was 
Paſt before the Day given to him, and there were two Days of St. Boniface 
in the printed Kalendar, and but one in the Martyrolozy, and yet good by 
the Juſtices of R R. for if there are two Feaſts known, this 1s good 
though they are not in the Kalendar, quod Juſticiarii conceſſerunt 4 
And per Hanſton, rhe Martyrology is Kalendar Univerſal in this 
Realm in all Churches, which Prieſts are bound to obſerve and no 
other. Br. Error, pl. 153. cites 9 H. J. 14. N We 
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Error. 


2. Error ot a judgment in Debt in an Inferior Court, and ned 
that there appears no Place of Payment of the Money in the Condition of the 
Bond, ſo that it cannot thereby appear whether the Canſe of Action lies with- 
in the Furiſdiction of the Court, and therefore it ſhould have been made 
appear by ſome Part ot the Record that the Money was to be paid 
within the Juriſdiction of the Court, which not being done, the Judg- 
is erroneous, Judgment reverſed Niſi. Sty. 2. Hill. 21 Car. Maſter- 
mans Caſe, | ES 16 | Fe „„ 0M | 
3. Error of a Judgment in Debt for Rent in the Court of Exeter, Sid 15 . pl. 
upon a Leaſe made Infra Furiſdictionem of Lands in Toptham, was aſ- 18. S. C. and 
ſigned, for that it Was not alleged that the Lands lay within the Furiſadicki-Judgmeut 
con; and judgment was reverted. Lev. 104. Trin. 15 Car. 2. B. * 
i = TD . | 
4. In Aſſumpfit in Curia Palatii the Plaintiff on an Indeb. infra Furiſg 
dictionem pro diverſis mercimonits fili venditis & deliberat', but did not ſay 
no ee eee Curiæ; and in Error brought the Judgment was re- 
verſed. Lev. 105. cites Hill. 14 & 15 Car. 2. B. R. Rot. 240. Draper 
v. Rent. 5 


5. Error of a Judgment in Treſpaſs given in Newcaſtle was aſſigned, 
becauſe a Miſericordia was for a Capiatur; The Court held that this 
was not aided by 17 Car. 2. cap. 8. and Judgment was reverſed, it be- 
ing out of an Inferior Court. 2 Keb. 382. pl. 48. Trin. 20 Car, 2. 
B. R. Freſer v. Eubank, e i wel yo De ag 

6. On a Judgment in as Tyfericy Court it was aſſigned for Error, that 
the Proceſs brought was directed to the Serjeants at the Mace generally, 

without naming them by their proper Names; ſed non allocatur. Carth. 
266. Hill. 3 W. & M. in Cate of Boſon v. Phyler, oo: 
J. And that the Proceſs of Attachment was returned Nihil habet ub! 
ſummon” poteſt, (which ought to have been Nil habet ubi attachiari poteſt 
nec eft inventus in eadem) and a Capias thereupon was awarded, when as 
the Return was inſufficient there thould have been an alias Attachment; 
% q o e 8 
38. No Cuſtem was returned to warrant the Uſe of a Capias which 
is given by Statute, and doth not extend to Inferior Courts; fed non 
 allocatur ; for the Court held both theſe laſt Errors were cured by the 
Appearance of Delendabe. Ibid. Ho neon ini ro ern 
9. Beſides the Judgment was Ideo conceſſum eff per eoſelem Ballivos in 
eadem Cur, inſtead of Ideo conceſſum ett per Curiam; bur held that both 
NT WOW good, it being ſaid before that it was done in Court. 
10. Error of a Judgment in Treſpaſs at the Stannary Court, for that 


_ 


in the Record ſer up, it is not ſaid in the Stile of the Court fer ſorth 


%% A · lo 


that it was held Infra furiſdictionem Curie ; And per Holt and Cur. 
where you declare in the Interior Court you ought ro lay the Fact or 
Cauſe of Action to have ariſen within their J uriſdiction; Or if you de- 
Clare that at ſuch a Court (ſuppoſe at Maidſtone) ſuch a Thing was 
done, there you mult ſay, That the Court was held within the ſuriſ- 
diction of the Court, but when you only ſet forth the Stile of a 
ourt you need not ſlie Wit. 7 Mod. 103. Mich. 1 Ann. B. R. Reig- 


nol v. Taylor. 


5 : U. c. 9) 


2. 


ewe rr . —à—— ä.. — 5 


"6 Error. 


(I. c. 9) In Inferior Courts. 
In the Stile and Proceſs of the Court. 


1. IN all Inferior Courts the Plaint is as the Original at the Comms 

| Law, and without that no Proceſs can iſſue; and the frft Ent 

oug ht to be A, queritur verſus C. &c. Arg. And per Clench J. a Plaine 
ought to be entered before Proceſs iſſues forth, and the Entry that the De- 
fendant ſummonitus fait is no Plaint; and for that Cauſe Judgment was 


reyerſed. Le. 302. pl. 415. Mich. 29 & 30 Eliz. B. R. Savage v. 


Knight. | | 5 1 | 

22 Error to reverſe a Judgment in Aſſumpſit in the Court of Reading, 
for that the Certificate was Placita &c. ad Curiam Doming Reginæ Burgi 
ſui de Reading tent” per conſuetudinem & libertat* majori & Burgenſibus con- 
ceſſas &c. without ſaying per Conſuetudinem ex antiquo ufitat', and without 
alleging by whom their Liberties were granted ; and this was adjudged er- 
roneous, and Judgment reverſed. Mo. 601. pl. 830. Paſch. 42 Eliz. 
B. R. Smith . nnn... 5 ED 


pos in Kos --- 3. Error of a Judgment in the Court in Norwich was aſſigned that 


555 N en the Defendant attachiatus eſt, where it ſhould be ſummonitus eft ; tor that 
1e Error 


aſſigned was, 


mont, and cery, and not to other Proceſs which is in Name of an Original, there- 
= dag tore the Want of Summons in this Caſe is the Want of ſuch an Original, 
108. which Which is not helped by the Statute; and the Judgment was reverſed. 


was ſaid ro Cro. J. 108. pl. 4. Hill. 3 Jac. B. R. Pratt v. Dixon, 


be the ſame 


Caſe with this ; But per Cur. it was held to be well enough ; for by Appearance all Defaults before are 
ſalved though it be in an Inferior Court; and ſo Wylde ſaid it had of late been conſtantly ruled con- 


trary to 2 Cro. 108. Pratt v. Dixon. Freem. Rep. 468. pl. 642. Trin. 1678. Wheeler v. 


4. Error of a Judgment in Briſtol in an Action for Words, where up- 


on Not Guilty pleaded, the Plaintiff had Judgment, and the Error aſ- 


| ligned was, that Capias was awarded in that Action for the ſecond Pro- 


ces, whereas no Capias lay in this Action till the Statute 19 H 7. 


which extends only to thoſe Actions brought in the Courts at Weſt- 

minſter, and not to corporate Vills; ſed. non allocatur for it might 
well be by Cuſtom in thoſe Vills ; and judgment affirmed. Cro. J. 222. 
pl. 1. Trin. J Jac. B. R. Tuthill v. Milton, e 


8. C. cited 5. Error of a judgment in the Court of Burton on Trent, becauſe it 
Raym. 395. is not Heron in the Stile of the Court by what Authority it was held, viz. 


; where} che &y Charter or Preſcription, and becauſe the Stile of it is coram Seneſchallo & 


Court was, Ballivo Dom. Paget without naming them; and the Judgment was re- 


Coram Tho- verſed ; for in Interior Courts the Authority whereby they are held, 


ma Lyddal and the Names of the Judges before whom, ought always to be ex“ 


Coins preſſed, otherwiſe the King's Courts cannot take Conuſance of their 


Burgenſibus, Authority. Cro. J. 184. pl. 3. Mich. 5 Jac. B. R. Jerrat v. Calde- 

* ithout wel : 8 | | . 2 | 3 | 
NU „ | | og W 

their Names, this was agreed not to be Error. Mo. 601. pl. 830. Paſch, 42 Eliz. Smith v. Johnſon. 
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ought to be as an Original, and for want thereof it is Error. Bur it 
thatthere was held that this was not helped by the Statute 18 Eliz, or any Sta- 
| was no Sum- tute, for that extends to Original Writs, which are fued out of Chan- 
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. Error ot a Judgment in Aſſumpſit at Leiceſter, becauſe it did a 
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= appear in the Stile of the Court by what Authority it was held, whether by 
= Cu/tom or Letters Patents; and though it was infiſted, that they may 
take Cognizance of their own Juriſdiction without being inſerted in 
the Stile ot the Court; yet the Court held that the Furiſdiction ought” 
t be ſvewn; But they would adviſe, Cro. J. 493. pl. 14. Trin. 16 Jac, 
B. R. Johnſon v. Underwood. 3 5 
3 J. Error of a Fudę ment in Debt in Sudbury upon a Leaſe for Years, 
brought by the Aſſignee of the Reverlion ; one Error aſſigned was, for 
that the Court is held by Letters Patents, and the Proceſs is awarded ſe- 
®  . cundum Conſuetudinem Curie, which cannot be where the Court began 
within Time of Memory; and this was adjudged erroneous. Cro. C. 
or BY 143. pl. 20. Mich. 4 Car. B. R. Long v. Nethercote. 1 
Go ” 8. Error of a Judgment in an Interior Court was aſſigned, for that Palm 449. 
as BY the firſt Proceſs was a Capias, where it ought to have been a Summons, 88 R. 
and tor that Reaſon it was reverſed. Cro. C. 261. pl. 23. Mich. 8 Car. ben 5 
5 B. R. Ward v. Ellain. N = | Harvy, | 
83 ; S. P. and 
22 Judgment reverſed. | 
70 8 9. The Stile of the Court was Curia forinſeca Civitatis Lincoln, with= 
r- cout ſewing whoſe Court it was; ſed per Curiam, it is ſaid to be held 
2, EX coram Majore & Ballivis, and it appears to be a Court of Record, and 
_. 5 every Court of Record is the King's Court; and judgment was atfirm- 
at ed. Roll Rep. 334. pl. 41. Hill. 13 Jac. B. R. Oglethorpe v. Askue. 
at 10. The Stile ot the Court was Placita coram F. S. Majore & F. C. 
it KReuordatore, & F. D. & F. N. Aldermannis Burgi prædicti ſecundum Con- 
a- 3 futudinem Burgi Sc. and the Plaint being entered upon the Summons, 
n- 2 Non eit inventus was returned at à Court held before F. S. the Mayor, 
e-. and . D. and F. N. Aldermen ſecundum Conſuetudinem &c. omittiug 
l, = rhe Recorder, and this was aſſigned tor Error; ſed non allocatur ; tor 
d. perhaps at the firſt Court holden the Recorder was there, and at 'the 
ſecond Court was abſent, and the Court is well held by che Cuſtom 
there before the Mayor and two Aldermen. Cro. C. 572. pl. 11. Hill. 
re 15 Car. B. R. Bryan v. Wikes.. „ . . 
7 8 11. Error of a Judgment in Briſtow, for that the Style of the Court Mar 47. pl. 
= was Curia tent Coram Majore & Ballivis, vis, F. F. F. D. & F. N. 475 5 Burna 
tempore cujus contra memoria hominum non exiſtit & Virtute of divers 8 Ob 
7 8 Letters Patients &c. and the Court cannot be held betore J. S. J. D. and 8 P. does 
I. N. by Preſcription, but it ought to be Curia tent' Coram Majore & uot appear. 
” | Ballivis by Preſcriprion, and not J. S. J. D. and J. N. Majore & Bal- 37 
4 flixis. But notwithſtanding this the Style is good when he tays Virtute 
„5 Literarum Patentium; and Judgment affirmed. Jo. 448. pl. 12. Mich. 
135 Car. B. R. Thurſton v. Vincent. „ 
2— 12. The Stile of the Court was, that it was held per Conſuetulinem C3 
_— Literas Patentes; and this was held to be Error; tor if it was held by 
E Cuſtom, and atterwards they procured a Patent, and held it by the Pa- 
„ | tent, the Cuſtom is gone. Style 13 1. Mich. 24 Car. B. R. Tomkius 
7 = 13. Error of a Judgment in an Indebitatus Aſſumpſit in the Court of 
'2 Marlborough, tor that it was ſaid to be held Coram Majore & Burgenſi- 
„ | ts Burgi pred? ſecundum Conſuetudinem ejuſdem Burgi a tempore guo &c. 
" and the Name of the Mayor was not mentioned; and tor this Cauſe the 
” — — was reverſed. Raym. 395. Trin. 32 Car. 2. B. R. Dumford 
7 14. In Treſpaſs &c. the Defendant juftifled, for that the Earl of New- 
7 port was ſeiſed in Fee ot rhe Hundred of Stotteſden, and that King 
= harles the Second by Letters Patents gramed to him and his.Heirs a 
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Cunrt of Record &c. with Power to make Serjeants at Mack to execute a WW 
Attachments and Proceſs iſſuing out of that Court; then he ſets fort, BR 
that a Plaint was levied there againſt the now Plaintiff, and that a Pre. 
cert was directed to the Serjeant at Mace, and to Fohn Chetwyn, to ar- 
tach the Goods &c. and that the Precept was delivered to Chetwyn, who by 
Virtue thereof rock the Goods que eſt eadem Tranſgreſſio &c. and upon 
Demurrer it was adjudged, that the Plea was ill; for by Virtue of this 
Grant all Proceſs was to be executed by the Serjeant at Mace; but here 
the Attachment was directed not only to him, but to another, viz. 
To John Chetwyn, and executed by him alone, which is not purſuant 
to the Power given by this Grant, Nell. Ab. 124. pl. 43. cites 2 Lucy. 
13461. Trin. 9 W. 3. Selman v. Perry and Cherwin, _ a 
J Mod.6t. 15. Error of a Fudgment in Briſtol, in an Action of Debt on à Bond, 
ee 8 62 for that the Stile of the Conrt is ſaid to be ſecundum Legem Mercatoriam, 
held accord- Which cannot be, bur in a Court of Staple, and Debt on a Bond is 
ing'y. not intra Legem Mercatoriam. But per Curiam, we will intend this 
4 balk. 146. another Sort of Cuſtomary Court under that Name ; as where a Court of 
pl. fa 8 * Piepowders was ſaid ro be held by Preſcription, which could not be, 
| © Mir this Court held it to be a Cuſtomary Court under that Denomination. 1 Salk, 
Pt. F. Rich. : - oy"; T | be: 
2 Car. C. B. 265. pl. 10. Mich. 2 Ann. B. R. Gibbons v. Roberts. : 
S. F. ad- ; e | | | | 
mitted per Curiam, 


d. c. 10) In the Count in Inferior Courts. | 


1. LRROR of a Judgment in the Court of Nottingham, in a 

I Plaint of Debt, tor that the Defendant had no Addition but as 

follows, viz. H. H. queritus verſus R. Preſton, alias ditt“ R. Preſton 

de &c. in Com. Nottingham Husbandman, ſo that the Addition came 

after the Alias di&t yet the Judgment was atfirmed, for an Addition 

is not neceſſary to a Defendant in an Interior Court whore Proceſs of 

_ Orxlawry ucth not lie. Mo. 354. pl. 478. Paſch. 36 Eliz. Preſton v. 
Hine. 5 „„ Se, Ze | 
Brownl. 96. 2. The Declaration in an Inferior Court was, & unde (the Plain- 
D. 8 Tm tiff ) per M. his Attorney, whereas the [nid Defendant Gc. leaving out 
Maron of the Word (Dicit.) Atter a Judgment tor the Plaintitt, and Error 
Yelv., brought, this was held no Declaration for want of the Word (Dicit) 
and the ſenſe is impertect, and the Judgment was reverſed, this Omiſ- 
tion being Matter of Subſtance, Yelv. 103. Mich. 5 Jac. B. R. Field 
Vf.. gs 35 5 

3. In Replevin, the Defendant avowed for Damage: feaſant, and the 

Cauſe was tried in the 3 Weeks Court at Windſor, and found for the Plain- 

tiff ; the Error affigned by the Defendant was, that the Entry of the 

Plaint in the ſaid Court was on the th Day of May, and the , Plaintiff 
declared for the taking his Cattle the 25th Day of May. This was held 

to be Error; becauſe no Plaine can be entred but at a Court, and 

this Entry of the Plaint was meſne between the Court-Days, and fo 

the Declaration not warranted, there being no Cuſtom alledged to 

maintain ſuch an Entry, and Judgmenr reverſed. Godb. 266. pl. 

368. Hill 13 Jac. B. R. Brook v. Gregory, i ode 

4. Error of a Judgment in Lincoln; the Error aſſigned was, that 

the Plaint was, In placito tranſgreſſionis ſuper Caſum, and the Declara- 

tion was in Treſpaſs Vi & Armis ; Coke Ch. J. thought this not Error, 

and that it is all one in Effect; and judgment was affirmed. Roll 

Keep. 334. Pl. 41. Hill. 13 Jac. B. R. Oglethorp v. Askue. 1177 

| 3. Error 
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5. Error to reverſe a Judgment in Debt in an Inferior Court, for 
that the Plaint was entered generally in Placito Debiti, which is uncer- 
rain, ſo as the Detendant cannot know what is demanded ; and tor 
this the Judgment was reverſed, Niſi. Sty. 86. Hill. 23 Car. Hales 
„„ ov . 55 : 

6 Error of a Judgment in the Palace-Court in Aſſumpſit, wherein the Lev. 30. 
Plaintiff declared upon a Promiſe to pay him ſo much "7 if be procure yore ns 
a Leaſe of ſuch a Houſe in Middle-Row in Holborn, and did not ſbet that 5, C 404 
Holborn was within the Furiſdiction of the Court; and this was held to was in Cone | 
be Error. Sid. 65. pl. 37. Mich. 13 Car. 2. B. R. Romſey v. Al- fideration 
kinſon. N = e e | that the » 
TOO I et es TOOL FS 3 Plaintiff batt 
at his Requeſt taken Pains to procure a Leaſe of a Houſe in Holbourn, the Defendant ng at South 
wark inſ ra Juriſdiionem Curiæ to pay him 10 l. and the Jury is not only to try the Promiſe, but 
alſo the Conſideration, viz. the Pains in taking the Houſe, which they cannot do unleſs ic be with 
in their Juriſdiction ; and for this Cauſe Judgment was reverſed, re Eng | 


J. Error to reverſe a Judgment in an Aſſumpſit in an Inferior Court, 
for that the Time of the Promiſe alleged was in Figures; Adjudged that 
this was Error, and the Judgment was reverſed. Sid. 40. pl. 6. Paſch. 
13 Car 2. B. R. Duckett v. Bland. 5 
8. Error of a Judgment in Wallingford Court, in which the Plain- Keb. 560. 
tiff declared, that the Defendant being indebted to him at Walling ford pl. 7 S Cy 
for Goods ſold and delivered to him, promiſed at Wallingford, but did not ert as 
ſay where the Goods were ſold and delivered, and fo it might be out of verſed—— 
the Juriſdiction; and the Judgment was reverſed, Lev. 137. Trin. Lev. 156. 
16 CR TK K Foes. HL 98988 „ NN 
B. R. Stone v. Waddington, S. P. and Judgment reverſed. 2 Lev. 37 Paſch. 25 Cat. 5 8 R. 
Hanſlip v. Coater. S. P. and Judgment reverſed. Vent. 243. Hanſlap v. Cater, S. C. and 
Judgment reverſed. © „ 5 „„ 


9. Error of a Judgment in Marlborough in a Court there held ſecans And where 
dum as ora ot the ſaid Borough, bur ſays not Time out of Mind "* 8 | 
uſed, which was inſiſted to be neceſfary in ſuch Courts, though nor hgh Ma. 
in Superior Courts; neither was it ſaid that Marlborough was an anci- jore & Bur- 


ent Borough Time out of Mind; Judgment was reverſed Nili, Keb. genſibus 


846. pl. 42. Hill. 16 & 1) Car. 2 B. R. Withers v. Wodden. Purgipre® 
I ee 5 5 8 REA ſecundum 
Conſuetudinem ejuſdem Burgi a Tempore quo &. but the Name of the Mavor was not mentioned | 


Judgment was reverſed. Raym. 395. Trin 32 Car. 2. K. K. Durnford v. Iriſh. | 8 


10. Error of a Judgment in an Inferior Court for that the Plaintiff 
laid his Damages to 30 l. of which a Court Baron cannot hold Plea; 
For the Difference taken by Ld. Coke is where Damages are laid un- 
der 40 8. Colts may make it amount to more, but where it is laid above 
40 8. all is Coram non judice, and the Judgment was reverſed. 2 
Mod. 101. Trin. 28 Car. 2. C. B. Rider v. Bradle. 
I. Indebitatus Aſſumpht for Wares ſold was brought in the Court at 
Briſtol, and Declaration was that at Briſtol the Defendant was 1indebr- 
ed, and at Briſtol he promiſed, but it was ot ſaid Ibid" vendit'; On 
Judgment there given Error was brought, and the Judgment reverſed. 
bow. 395. Paſch. 4 W. & M. Crabb v. Bowdler. e 


5 (I. c. 11) 


2s to the 


e 


(I. c. 11) | Pleadings in Inferior Courts. 


Not ſaying Infra Juriſdictionem. 


9 2800 502. 1.1 RROR of a Judgment in Litchfield againff an Heir, who 
r 8 pleaded Riens per Deſcent ; The Plaintiff replied Aſſets, but did 
Carrington. not ſay in what Place, or that the Aſſets were within the furiſdliction of 


S C & S. Phe Court, but the Jury found Aſſets, and gave no Colts and Damages 
to the Plaintiff; and adjudged, that the Judgment was erroneous for 


n theſe Cauſes; But per Doderid ge J. though the Aſſets is not 


Plaintiff did alledged by the Party within the Juriſdiction, yet if the Jury find 
not ſhew it to be ſo, it is ſufficient, 2 Roll Rep. 48. Mich. 16 Jac. B. R. 


the Place eri 
of Aﬀerc it Brown v. Carrington. 


was held ill, and the Judgment was reverſed, 
Keb. 382. 


ders v. Gcd- 
trey, S. C. 


thoughit made within the juriſdiction, but only that he was indebred, when 
does not aà Debt is ſo every where, but it not appearing where the Contract was 
appear that „ intitled themſelves to the Conuſance.: = 

The Sale was ade they have not intitled themſelves to the Conuſance, and this was 
out of the held Error. Sid 87. pl. 2. Mich. 14 Car. 2. B. R. Godfrey v. Saunders. 
Tons. TEE VN 5 
yet they will not intend it within it or any other Inferior Court; For the Sale which is the Conſide- 
ration of the Aſſumpſit muſt be inquired of, which cannot be by the Inferior Court. | 


3. Errorof a Judgment in the Court at Hull, wherein the Plaintiff 


declared, that in Confederation the Defendant in ſuch a Place Infra 7. 


riſdictionem Curiæ, had promiſed to pay to the Plaintiſt ſo much per Yard 
he the the (aid Defendant promiſed to deliver to the Plaintiff” (0 ; 
Kerſey, which he had nor done, and the Error aſſigned was, that itt 


Delivery is not laid to be at a Place infra furiſditFionem Curie, and in 


truth there is no Place at all, and tor this Reaſon Twiſden, being 


only in Court, held it erroneous. Vent. 2. Mich. 20 Car. 2. B. R. 


Heely v. dl. 5 Es 
4. Indebitatus Aſſump/it infra Furiſdictionem Curie for Wares ſold, 
there was a Verdict and judgment tor the Plaintiff in the Court of 


Carliſle. Error was aligned that it was not alleged that the Wares were 


fold infra Furiſclictionem, tor that is the Contract on which the Aflump- 
fir ariſes, and for this Cauſe the Judgment was reverſed. 2 ſo. 230. 
3 Mich. 34 Car: 2. B. R. Wallis v Squire, 1 
1 12. 5. In Treſpaſs for taking his Goods ; the Defendant juſtified, for 
ir the Eng . that Time out of Mind there was a Court in Worceſter held coram Balli- 


thereof ſays, Vis &c. and that a Plaint was levied there in Debt, and Plaintiff count- 
that upon 
theſe E xcep- 
tions to the 
Plea Judg- 


to pay &c. whereupon Taliter Proceſſum fuit; that atcerwards, (viz.) 
2 Octob. &c. conſideratum fuit; &c. and ſo juttifies by a Warrant on 


ment was the Judgment ; The Plaintiff replied De injurta ſua propria abſque tali 
goo tor Caula abſque hoc quod habetur al iquod tale Recordum &c. and upon De- 


Defen- murrer it was adjudged that ihe Plea was i/l, becauſe the Defendant did 


| 2. Error to reverſe a Judgment in the Palace-Court, where the Plain- 

pl 90 Saun tiff declared that the Defendant was indebted to him apud Southwark infra 
Juriſdictiouem Cur* Ec. in ſo much Money upon a Contract for a Cow ; 
and per Cur. The Error aſſigned was, that it did not appear that the Contract was 


ards of 1n® 


ed that Defendant being indebted to him Infra Furiſdittionem E9c, promiſed 
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= ot allege that the Cauſe of Action did ariſe Infra Juriſdlictionem &c. dant [but it 
— It is true, the Declaration in the Interior Court is recited in this Cs. 
= Plea, wherein it is alleged to be Infra Juriſdictionem, but what is =o = 

alleged in that Declaration there is not traverſable in this Action here, be (tor the 

but only that which is alleged in the Plea here, that the Cauſe of Plaintiff)] 
Action did ariſe within the juriſdiction, becauſe that only which is though they 

in the Plea 1 ſabl L i agreed the 

alleged in the Plea is traverlable, 3 Lev. 243. Mich. x Jac. 2. C. B. Reoficat 

V | TI | ep cation 

Adney v. Vernon. | | | to be ill by 
3 1 . 3 een of 
the Double Traverſe, but the Replication being good, and the Plea ill, and the Reolicition nog 
Mew ing that the Plaintiff has no Cauſe of Action he ought to have Judgment. ; = 


6. In Treſpaſs of taking his Cattle, the Defendant juſtified under a 
7 Plain by J. S. againſt the now Plainritt in the County-Caurt for a Debi 
„ f 395. 118. and that ſuperinde taliter Proceſſum fuit, that T. P. the 
/ Plaintiff in that Plaint recovered &c. and thereupon quoddam præceptum 


- : = il emanavit per quod the Sheriff commanded the Plaintiff to kvy the Money 
ip Fc. and upon Demurrer to this Plea it was adjudged for the Plain- 


a tiff. 1ſt, Becauſe the Judgment was pleaded in an Inferior Court, not 

deing a Court of Record, with a taliter proceſſum fuit, when the Pro- 
ceeding ſhould be ſet forth at large. 2dly, It is not ſet forth that the 
Debt aroſe within the Juriſdiction. 3dly, It did act appear that the Precept 
was awarded by the Court, it being only ſaid that Quoddam Præceptum 
e Curia emanavit per quod the Sheriff commanded; Whereas the 
1= = Suitors@re Judges, and it ſhould be per quod Præceptum per præfat' 
4 Caur' directum tuit &c. 2 Vent. 100. Mich. 1 W. & M. in C. B. 
'- BY Pinager v. Gale. „„ fp” C pas. 
3s 5. Error of a Judgment in Exceſter Court, where the Plaintiff de- 
n F#X clared on two Promiſes, (vi) on an Indebitatus Afumpfit and DSuantunt 
1s eueruit; the Indebitatus Aſſump/it he alleged to be infra Furiſdictionem 
as Curie; but the Words adtunc & ibidem were left out as to the Ouan- 
8s. tw Mernit ; the Judgment was reverſed. 5 Mod. 78. Mich. 7 W. z. 

FZ Cudmore v. Tripe. : 2 


e- 

„5 (. c. 12) Error in the Judgments in Inſerior Courts. 
2 1. A Judgment in the Court of Helſton was reverſed, becauſe it 
_ II was not ſhewn what Court it was, nor by what Title held. Cro. 


> E. 185. pl. 6. Trin. 32 Eliz. B. R. Lucas v. Donne, ” Bs 
2. Error of a Judgment in Lynn Regis, for that the Court was held yy 30. 
before the Mayor and F. H. and two other capital Burgeſſes, and the Par- Woodrofie 

ties being at Iſſue, the Cauſe was tried, and a Verdict for the Plaintiff, » Michell, 

and that tbe ſaid F. H. who was one of the Fudges was alſo one of 142 * ky 
Fury; The Defendant pleaded in Nullo eft erratum, which was a Con- Frior and 
teftion that he was one and the famie Perſon, and for this Cauſe by Judgmeor 

Aſſent of the Defendant in Error the Judgment was reyerſed. Cro, was xeverics. 
E. 850. pl. 5. Mich. 43 & 44 Eliz. B. R. Michell v. Woodroffe. 

3. Error of a Judgment in Aſſumpſit in Tewksbury-Court, where 


p nn Oe WE Gp Pe NR Dave ERS 
!.. En 2 0 VINES 
9 I 8 n r 


= the Jury gave a Verdict for 8 l. Damages, and 2 d. Cofts, and the Fudg- 
ment was entered that the Plaintiff ſhould recover his Damages aſſeſſed by 

= the Fury to 81. and alſo 205. for Cofts de incremento, omitting the 2 d. 
J =_ given by the Jury tor Coſts, and tor that Caſe the Judgment was 
5 = =cverſed, Yelv. 109. Mich. 5 Jac. B. R. Haines v. Guies 5 
e- | | 4. Error 
101 
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4. Error aſſigned to reverſe a Judgment in an Interior Court was in 


ä—œZ—Eͥ—k—ęĩ — —— — . re ents 


—u— —— — ———ů— ů , 


a Continuance, Which was ad proximam Curiam, viz. 16 Die, whereas 


the Court was not held on that Day but on the 26th Day. The ſudgmenc 
was reverſed. Sty. 97). Paſch. 24 Car. B. R. Pay v. Paxted. 
5. Error of a judgment in an Interior Court; the Error aſſigned 


was, that the Court was ſaid to be held on Saturday the 9th of November, 


whereas the Saturaay on which the Court was held was not the gth, bur 
the nth Day of November, and fo there is no Court alleged ro be held; 
For there was none held on the gth,” and Judgment u as reverſed, Niſi. 


Sty. 122, Trin. 24 Car. Pimley v. Robinſon. 


6. Theſe Errors in the Record were aligned to reverſe a. Judgment 
given in the Court of York in an Action of Debt. 1ft, That the 
dum of the Tudgment is in Figures. 2dly, The Sum recovered is in Fi- 
gures; And for theſe Errors the Judgment was reverſed Niſi &c. Sty. 
18). Hill. 1649. Jenkinſon v. Porter. | _ I” 
J. Error of a Judgment in an Action of Debt on a Bond in Rippon 


Court, becauſe it was entered on the Record, Aſſid' . damna ultra miſas & : 


cuſtagia ad 101. and does mot ſay, occoftone detentionis debiti, or Occa- 


frone preditia, and the Fudgment was good recuperet damna prædicta and 


did not ſay per Furatores aſſeſſa, but the Judgrnent was affirmed. Vent. > 
5, Hill. 20 & 21 Car. 2. B. R. Baines v. Biggerfdale. 5 
8. In Aſſumpſit in an Interior Court the Confideration was that the 


Plaintiff ſhould ſolicite a Cauſe in Chancery for him; The Judgment was 


reverſed tor wanc of Furiſdiction, and becauſe it was Defendens in 


 Miſericordia & capiatur, Vent. 28. Paſch. 21 Car. 2. B. R. Berkly v. 


Paine. 


(K. c) Y/hat Things ſhall be Error i the awardins MR 
” : | of Proceſs. = —_ 
1. J N an Action in an Inferior Court after Iſſue joined a Continu- 


ance is made ad proximam Curiam tenendam ſuch a Day C, at 
which Day venerunt Partes predictz (7C, ſuper quo a Venire Facias is 


awarded tor a Jury &c. and it is nor ſaid it was awarded by the 
Court, or ad eandem Curiam; and thaugh a Jury is returned thereup- 


on, and a Verdict and a Judgment upon this; yet this is errone- 


dus; for it may be that this was awarded aut of Court, and then 


it is a void Trial, Trin. 1649. between Vgero and Drake ad- 
zudged in a Writ of Error upon a Judgment in Exeter; Jntratur 
16 Tar. B. R. Rotulo 690. aid is ater adzudged ſeveral 


2. But if the Record be after Iſſuie joined ſuper quo ad iſtam ean- 


dem Curiam, a Venire Facias &c. is awarded, it is £990, Trin. 1649. 


between Peard and Harris in a Mrit of Error upon a Judgment in 


Barneſtaple adjudged, Intratur Mich. 24 Car. B. R. Rot, 511. 


3. K. had Fudement in Debt againſt O. who die; a Sci. Fa. iſſued. 


into the County of F. The Sheriff returned R. Tertenant. An Elegit 


was entered in the Roll thus, viz. Elegit ſibi liberari Medietatem omni- 
um Terrarum & Tenementorum in Com S. tenend c. quouſque, but left out 
gue fueruint prædicti O And tor this Judgment was reverſed Quoad ad- 


wa 33 Executionis upon the Elegit, and yer the Writ of Elegic 


tlelf and the Return were well in that Poin:; But where the Roll is 


| faulty the Writ ; will not help. | Hob. 90. pl. 122. Mich. 5 Jac. ork 
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the Entry of ſach 
Proceſs. e | 


(Lc) V. Proceſs againſt Furors, and 


1. IN -an Inferior Court if the Parties are at Iſſue, and thercupon 
| Proceſs is awarded to the Serjeant of the Mace (not naming his 
Name) and miniſter Curie præd' quod ſecundum Conſuetudinem Venire 
taciat a Jury cc. AND at the Day of the Return, ad quem Diem Præ- 
tatus Serviens ad clavam and Minitter Curie predicte (Without naming 
his Name) mitit præceptum ſuum pred? et in forma pred? direetum in 
omnibus Executum & Rerurnatum c. this is a good Neturn of the 
Jury and award of JIrocefs ; for the naming of him is not necet- 
ſary, for it appears that the Officer Did it. Trin. 14 Car: between 
Bellamy and Davis udjudged in a Mrit of Error upon a Judgment 
in Exeter, this being affigncy for Error. Intratur Hill. 12 Car. 

2. In an Aſſiſe Upon an Iiſue of Nat tort &c. 1f it be entered quod Cro. E. go. 
quidam ſuratores venerunt & quidam non venerunt upon the Waveas 298 33 5 C. 
Corpora feturned, ideo conſideratum tuir quod Vicecomes diſtringat b Err 
Juratores, & apponat decem Tales, though it is not entered quot fun 
ratores non venerunt, nec quot Jurdtores venerunt nec quod Athy 
remanet capienda, becauſe a tull Jury did not appear; pet it is not er⸗ 
2 Mich. 38, 39 Ellz. B. R. between B/ogwel! aud Edwards 

er Curtain, IP > 5 | V 
F 2. Ik in an Aſſiſe it be entered Quod quidam Juratores habuerunt-* Br. Error, 


viſum & quidam non, ideo Afſiſa remanet capienda this ts nat goad, pl 2 _ 
i ae 
| if 10 have 
uffictents ha the 
View and 


uor habuerunt viſuin & quot nor, 


but erroneous, without ſhewing Quo! | 
for that it may he Sir had the View, which had been 
"Is ID. 5. 16. . F 1 R, 3. Mich. 38, 39 Els, B. N. in hbloawel!s 
Caſe agreed. | | Se 8 8 5 2 have not, 
| | EE 5 i pet thoſe 2 
are Quidam, and yet not Cauſe ſufficient to make the Aſſiſe remain; But if it had been Quod reman- 
ſit Athſa pro Defectu Viſus it had been good, and alſo it is uncertain and repugnant, Quod Juratores 
comparuerunt & quidam non venerunt, and therefore Judgment was 1ꝛcverſed. = Br. Alliſe, pL 
85. cites S. C. . | 5 | „ 


z | © | Fitzh. Error, pl. 48. cites Mich. 1 R. 3. 4 


4. In an Action in an Inferior Court, if the Parties are at Iſſue, und 
thereupon it ts entered upon the Record 1deo venic inde ſurata c. 


and a Jury is thereupon returned, and it is not expreſſed our of what Fan 
Place the Jury ſhall come; this is (*) ecronegus. Mich. 9 Car. Fol. 800. 


between Brodox and Cuppinger ddjudged in a Mic of Eccor upon aa 


Judgment in the new Court of Yarlhallea ; and the Judgment re- 
& verſed accordingly ; for this is a new Court by Lecters Patent, and 
bath a limited Juriſdiction I and theretore thougy tis is the Courle = 
= of this Court in Banco, pet it is not good in luch interior new 


Courts, where the Court yath Juriloiution tor 12 Wiles from 
5. I an Inqueſt of Office be awarded in this Manner, ſcilicet, Ve- 
nire Facias 12 &c. in an Interior Court, as in Norwich when a Ver⸗ 
dict is for a Platnttff, if a Venire Facias «2 cc. be awarded by che 
Cuſton to inquire de vero debito, this is g. Dill. 11 Car. B. N. 


between Watſon and Smith adjudged in a Yrit of Error, Trin. 


11 Car. B. B. between ar a Levis adjudged in a Writ ot Er- 


5. In 


Judgment accordingly. 


Pl. C 419. With eight Denizens are ſworm of the Inqueſt, who try the Iffye ; this 


— K _ — - io) i 3 © eo 2 << FIN 


Error. 


and thereupon it is entered upon the Record Ideo præceptum tuir 
J. S. Servienti ad clavam quod Venire faciat hie ad proximam Curiam 
ſuch a Day renendam t. duodecim &c. per quos XL, & qui nec tc. 
ad recognoſcendum ff, quia tam c. and that at the Day the Serjeant 
returned his Precept ſo to him directed, una cum quodam Panello de 
nominibus Juratorum in omnibus ſervitum & executum prout ei præ- 
ceptum fuir, and thereupon the Jury appears and tries the Iſſue for 
the Plaintiff; this is not good, becaule it does appear ot what Place 
the Venue came; for though it be the Courſe of the Common Pieas 
and King's Bench, that have a General Jurtsdictton to enter it 
with cc. yet Jnferior Courts that are limited ought not ſo to do; 
for no Writ of Diminution or Certiorart lies to ſuch Inkertor 
Courts to certify the entre Facias, and therefore it it be not 
ſhewed in the Kecord from what Place it was awarded, it may be 
milawarded; and pet there ſhall not be any Means to reverſe it, be- 
© Lauſe it 13 erraneous. Mich. 9 Car. B. R. between Cel! and 
Nun per Curiam, in a Yrit of Error upon a Judgment in J2or- 
wich. Intratur Tr. 9 Car. Pal. 10 Car. B. B. between Wa!ſo, 
and Cawſon ddjudged upon a Mrit of Error upon a Judgment in 
Norwich, in two Actions. Intratur Trin. 9 Car. Rot 862. and 
the Judgment reverſed accordingly. aſch. xx Car. B. R. be- 
tween Richards and Hance adjudged, Intratur Trin. 10 Car, 
—_——_——— ** 
J. Ik upon an Iſſue in a Borough Court a Venire Facias is awarded 
de Burgo, and does not ſay intra Jurifdictionem Curie, yet it is good, 
for it ſhall be intended all one. Mich. 9 Car. B. R. between Wo- 
ble and Tonny udjudged upon a Mrit of Error upon a Judgment in 
Reading, Intratur Trin. 9 Car. Rot. 137). e 


* Cro. C. 8. Upon a Venire Facias to try an Iſſue, if the Sheriff returns but 


3 8 11. Twenty-one, Sixteen of which appear at the Miſi Prius, and a Tales 
invite is there awarded de Circumſtantibus, and the Itfue tried, this is errone- 


Stocker, 


S. C. three OUS, for that he hath not returned Twenty-four, tor though the 
Juſtices con-Yentre Factas ts per duodecim Legales cc. pet the Order hath al- 
_ ceived, that mays been to return Twenty-tour, and inaſmuch as the Hentre Fa- 


after the e Hy x ON wee | 
Pal had Cids is bad, the Tales is alſo. Mich, 7 Jac. B. between 
ils bur Hvans and "Filpot. Paſch. 7 Car. B. R. between * einthil and 


Dliſtetum, $:ocker udjudged in a Brit ok Error, and Judgment reverſed ac⸗ 


niche ne cordingly. 8 Car. between 2 %r and N«anly adjudged in B. R. 
Statute is Pal. 11 Car. B. B. between Hurſon and Hame adjudged, this be: 
Eli and ing moved in arreſt of Judgment. f 


upon Confe- | 


| rence with the Juſtices of both Serjeant's-Inns, the greater Part conceived that it was aided by Stat. 


18 Eliz, and 21 Jac. and though it was by two of the Tales it is not material to the Parties, but only 


to the Jurors who loſe their Iſſues; and Judgment accordingly. — J. 235. pl. 4. S. C. and 


9. Ik upon the Venire Facias twenty-four Jurors are returned, att 
npon the Habeas Corpora the Chriſtian Name of one of the twenty- 
four is miſtaken, {0 that he is by Intendment another Man, bur he 

does not appear, ann a Tales is granted and a Verdict; this is 
helped by the Statute. Paſch. 11 Car. B. B. between Creed and 


_ Lacking adjudged per Curiam. Intratur Trin. 10 Car. Rot. 


1178. 


RASAN 1. So if an Iſſue be joined between a Denizen and Alien, and a 
Fol. Sor. Penire (*) Factas is awarded, and the Sheriff returns twelve Deni- 


ST Ha Zens and twelve Aliens; and but tour Aliens appear, and they four 


15 


6. In an Action in an Interior Court, ik the Parties are at liſue, 


Lenged, and is Matter which is not apparent, theretore the Judginent was 


whole. Br. Ibid. 


Error. | 65 


fs erroncous; for there ought to be fix Oentzens and ſir Altens, cap 24. S. 
which ought to try the Illue; otherwiſe the Trial ought to remain 34. &c. to 
{or Want of Jurors, Haſch. 9 Car. B. R. betwecu Alea and 158 78. of 
Shillinge. This moved in arreſt of Judgment, and after a new vc- — Tit. 
nire Facias granted for this Cauſe per Turiam. „ rial (PO: 
11. It an Illue be joined in Durham upon a Suit there, and upon pl. 2. S. C. 
this Proceſs is awarden 1deo præceptum eſt &c. duodecim Et. per 
quos c. qui nec cc. this 18 gaod, without ſhe wing of what placę 


the Venue comes, for this is a County Palatine, and they have a 


General Jurisdiction within the County, as the Court of King's 
Bench hath here; and theretore it is good as in Banco. Sich. 
10 Car. B. R. between Row/2ndſon and Simpſon ADJUDRED in a YOrit 
of Error upon a Judgment bekore the Juſtices itinerant in Dur⸗ 


ham, and the Judgment atirined accordingly. Intratur Hill. 


9 Car. Not. 201. Mich. io Car. B. B. between Miller and Mona 
ai per CuUrtam accordingly in a Writ of Error upon a Judg. 
ment in Cheſter. Jntratur Trin. 10 Car. Rot. 32:. Patch, 
l 3 Car. B. R. adjudged in a Writ of Error between N and 

anpion. | | 

12. If an Iſſue be joined in an Inkerior Court, ſcilicet, a Court of 
a'Borough, and thereupon it is entered Ideo præceptum quod Venire 
taciat 12 kl. per quos (FC, qui nec cc. and that the Bailiff returned 


Præceptum debito Modo ſervitum & executum cum Panello 12 Jura- 


torum de vicineto Burgi & Ville prædictorum eid' annexo ; whether 
it be good Mich. 10 Car. B. N. between Oakes and Chap/yn 04j- 
bitatur, in a Writ of Error upon a Judgment in Jpſwtch, Intra⸗ 
tur Trin. ro Car, Rot. 775. But Paſch. 11. the Judgment 
was reverſed for this Cauſe. 3 . 5 
13. Aſſiſe again/t Tenant for Life of Land in three Vills, of which two For per 
were Franchiſes, and the Sheriff ſent to the Bailiff of the Franchiſe to make Freilby, if 
all the Array, who did it accordingly, where the Sheriff onght to have made ye 
the Panel! as to the third Vill which was guildable, and rhe Alſſe paſſed ju ot res 
for the Plaintiff without Challenge, by which the Plaintiff recovered, and Hundred, 
he in Rever/zon, who could not have Challenge to the Array, hroug it Writ and the Aſ- 
of Error, and atſigned this Matter for Error, and becauſe it was not chat. ſiſe paſted 
without Ex- 
ceptlon, Er- 
ror does not: 
| | | | eie BY ; 
Thid.. And if the Sheri had been Brother of the Plaintiff, or had impannelled the Brother of 
the Plaintift, and the Aſſiſe paſſed without Challenge, Error lies not of it ; Per Rede. Nota, and it 
ſeems by the Caſe that the Sheriff ought to have made Parr, and the Bailiff the reſt, and not one the 
Br. Pannel, pl. I. cites S. C. 1 RE 


afirmed. Br. Error, pl. 34. cites 3 H. 4. 6. 


14. It was aſſigned for Error, becauſe at the Day of Afſe a Panel Was 
returned, and the Aſſiſe did not appear, and upon the Panel no Continuance 


was made, nor any Iurollment, and the Court held this no Diſcontinu- 


ance, though nothing was indorſed upon the Panel. Br. Error, pl. 52. 


„%%% 69,63, + 1 5 
15. After a Habeas Corpora with Nifs Prius awarded, a Superſedeas E 2 
King v. Au- 


50 | Obs | . et he rned the | 
was awarded to the Sheriff to ſtay the Return of it ; but yet he retu FOE drews, S. C. 


Mrit ot Habeas Corpora at the Aſliſes, and thereupon the Trial was had, Se 
and judgment accordingly. It was held to be Error, and Judgment 
reverſed. Cro. J. 43. Mich. 2 Jac. B. R. King's Caſe. 


I 8 


G.. e) In Verdict. 


1. Fa judgment be given by Nihil dicit in an Inferior Court, 

and the Record is returned that the Writ of Inquiry of Da- 

1 8 mages was per Sacramentum Proborum & legalium, and not homi- 
il EO num; this is erroneous. Pill. 11 Car. R. R. adjudged in a Writ 
[| of Error, and reverſed accordingly, Intratur Trin. 11 Car, 
0 2. Ik in a Writ of Error it be certified that the Jury who tried 
Il; e the Iſſue dixerunt pro querente c. this is erroneous, for that it 
* | duggt to be certified in the Preſent Tenſe, as it was at the Time of 
0 . the Verdict given; for when it is dixerunr, it is not known when 
they gave their Verdict, and it may be a long Time betore the Iſſue. 

It was ſo adjudged in B. R. in a Writ of Error upon a Judg⸗ 

ment in Barn ſtaple. | ad 

3. So in a Writ of Error ik the Record be certified, that the 

Jury affiderunt damna to fo much tC, this is not good, Trin. 8 Car. 

B. R. between Booth and Rowe ddjudged in a Writ of Error, and 

the Judgment given in an Inferior Court reverſed tor this Cauſe. 

4. It in Treſpaſs the Place where fc. be aſſigned to be Parcel cu- 

jusdum peciæ terræ & cujuſdam foflati, Anglice Ditch, perninentis 

cuidam Meſſuagio vocat' Falsſtoff, the Place c. and the Detendant 

pleads as to all the Treſpaſs in Loco in quo &c. præter in prædicta 

_ pecia foſſati prædicti fieri ſuppoſit' Not Guilty, and de hoc ponit ſe 
ſuper patriam, & querens ſimiliter, & quoad aliquam Tranſgreſſionem 

in prædicta pecia toffati pleads a ſpecial Juſtihcarion, Upon which the 

- PlaintifFrakes Iſſue alſo, and the Jury find che Iſſue joined upon the 
Iuttification tor the Plaintiff, and do not inquire of the other Iſſue, 
ad after Judgment is given for the Plaintiff, this is erroneous; 
Fol. Soz. far theſe were two Iſſues for Parcel of the Place where (*) ec. 
might be Parcel of the JItece of Land, and other Parcel of the 
Ditch, and not Parcel of the Piece ok Land; and the Jury ought 
to inquire of all the Jfſues joined, otherwiſe they do not well per- 

form the Command of the Writ of Henire Factas. Trin. 9 Car. 

B. B. between Morgan and Stint ddjudged in Camera Scaccarii in 
u Q Yrit ok Error, and the firſt Judgment reverſed accordingly; 

und there the Cale was allo, that there were three Jſſues, ſcilicet, 

the firſt, Not un for taking of Bricks &c. anÞ the Second, Nor 
Guilty as before is alledged, and the Third, upon the Juſtification, . 
und the Jury ſay, as to the firſt Iſſue Inter partes prædictas in forma 

predicta junctum, for the Plaintiff, & quoad fecundum exitum ſupe- 

Tius in forma predicta junctum fer the Plaintiff alſo, where the Tiſuc 

upon the Jtiſtification was the third Jflue; and for this allo held 
Es, per Curiam not good, I On 15 : 
- See Trial F. In an Action upon the Caſe againſt an Adminiſtrator upon his 
(K. g. 2) pl. own Promiſe to pay gol. due by the Inteſtate, and Non atlumpſic 
27. 8. C. pleaded; ik the Jury find char he promiſed to pay 30 I. Part thereof, 

| and find nothing concerning the Reſt, and Judgment 1s thereupon 
given, this ts erroneous, Trin. 14 Car. B. B. between XI.. 

 #nman and the Biſhop of Oſſory in Pibernia, in a Writ of Error upon 

a Judgment in Jreland ; and this reverſed for this Cauſe among 

others. Intratur Dill. 13 Car. Rot, 114% 85 
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6. In Debt againſt an Adminiſtrator upon a Promiſe by the Inteſtare 
for 3ool. it the Detendant pleads four Judgments againſt him upon 
Obligations, one of 200 1. to A. the Second of 2161. to B. the Third 
of 6001. to C. the Fourth of 1001. to D. and that he hath not Aſſets 
ultra 51. which is liable to the ſaid Judgments, and that he hath tully 
adminiſtred præter the ſaid 51: to which the Plaintiff replies as to the 
firſt Judgment, that the Detendant had paid to A. 100 J. of his Judg- 
ment, and that A. would Eee 20 J. more in Satisfaction of his Judg- 
ment, but that it is kept in Force by Fraud to deceive him of his 
Pebt; and ſo he pleads allo as to the ſecond and third Judgments, 
and as to the fourth Judgment he acknowledges it is in Force not 
ſatisfied; but he farther lays, That all the Money to the ſaid A. B. 

and C. paid, and by the Agreements aforeſaid to be paid with the 1001. 
recovered by the ſaid D. amounted to 691 J. 5 8. and that the Defen- 
dant hath Aſſets ultra this, & hoc petit quod inquiratur per patriamy 

& defendens ſimiliter; und the Defendant rejoins and traverſes the 
Fraud alledged by the Dlaintiff, upon which there are three ſeveral 
Iilues joined, and the Jury find the three Iſſues joined upon the Fraud 
tor the Plaintiff, and aſfeſs Damages to 310 l. and 408. Coſts, and do 
not inquire of the other Iſſue, Icilicet, Whether the Oetendant hath 

s Aſſets ultra the 691 1. 5 8. which is acknowledged by the ]Iatntiff, 

- ought to be paid without Fraud upon the Judgments ; but Judg- 
ment is given upon this Verdict tor the Jolaintif, to recover the 
Damages and Coſts de bonts teſtatoris ft; 4c. and fi non, for the 
Coſts de bonts proprits; this Judgment ts erroneous, tnalmuch as 
the Jury did not inquire ot the laid Iſlue, nor find any Aſſets in „ | 
the Hands of the Oekendant. Trin. 9 Car. B. B. Jntratur , Y 
Hill. ) Car. Rot. 571. between Coden and Otwaie ddjudged, and 1 — 
the Judgment given in Banco reverſed for this Cauſe. . 
J. In a Quare Impedit againſt the Patron and Incumbent, ff an 
Iſſue be joined upon the Plea of the Parton, and another Iſſut upon the 
Plea of the Incumbent, and the Jury find the Iſſue againſt the Patron 
tor the Plaintiff, and find nothing of the other Illue, and notwith⸗ 
ſtanding Judgment ts given for the I laintiff, this is erroneous. 
Paſch. 11 Car. B. R. between Barnet and Bleverbelſet adjudged in 
a Writ of Error, and the Judgment given in Banco reverſed ac- 
cordingly. Intratur 9 Car. Rot. 977. 555 

8. In d Writ of Dower, tf upon Ne unque ſeiſie que Dower pleaded,. 
the Jury find for the Plainrifly, and give Damages to the Jlaintiff, 
and do not find that the Husband died ſeiſed, and the Court give 

Judgment 1 Sp for the (*) Damage, this tis erroneous. . ,, 

Dill. 11 Car. B. N. between Hogg/on and Cremer adjudged in two 

Writs of Error upon the Judgmeuts in Lynn, and the Judgments 

there given reverſed accordingly. Jntratur Hill. I Car. 
9. Bur Mota, that ſuch Judgment for che Damages only was re-g,, ,, 
verſed, becauſe it is given by the Force of the Scatute ; but the Judg⸗ Trin. 1651. 
ment to recover her Dower of the Land, being at Common Law, S. P. cited 
ſtood nor reverſed per Cutiam, they being ſeveral and diitin& Judg. by REN Ch. 
ments; Between ye and Atkins. Trin. 13 Car. B. B. between 2zej;. . 
and Atkins, Jntratur Hill. 12 Car. Rot. 759. But note, The eq accord- 
Judgment there was not given upon a Verdict, but Juvgment ingly. — 
Kiven for the Land by Default, and a Yrit awarded for the Oa- a % 50. 

mages, but not averred that the Baron died ſeiſed or found by % gel. 
the Jury; but Juſtice Jones atter (aid to me. that this was not to — 5 — 
5 1 for a JIrecevent, becaule it was given upon the Letter ot 5 „ 5 
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10. Watte againſt J. N for Waſte In a Hall Price 10s. and in a 
Kitehin Price 12 5. and in a Parlaur Price 145. and the Jury upon 


no Waſte pleaded forrnd Waſte in all to the Damage of 20 8. and did not 


ſever the Damages, and yet the Plaintiff recovered per Fudicium; Con- 


tra it ſeems in Detinue; For there the Judgment is to recover the thing 
it &c; and it not ſo much Damages &c. Br. Waſte, pl. 1. cites 


Bromley, Chancellor of England, was ſeiſed of the Land where Sc. and 


18 Hñ. 8. 1. 
. pI id. 04. pl.; It. In 75 04 brought by Roſſe for peeking of his Cloſe, and beat- 
'N - 1379.9 C. ng of his Servant, an carrying away of his Goods; Upon Not Guilty 
lH art rh pleaded, the Trp found this ſpecial Matter, viz. That Sir Thomas 
| Verols. 


lieuſed the ſme tothe Plaintiff and one A. which A aſſigned his Moiety ta 


Cavendiſh, by whoſe Commandment the Defendant eutred. It was moved 


againſt the Verdict, that the /ame did not extend to all the Points in 
the Declaration, but only ro the Breaking of the Cloſe, without En- 


quiry of the Batre: % &c. And for that Cauſe it was clearly holden by 
the Court that the Verdict was void; And a Venire Facias de novo 


Was awarded. 3 Le; 83. pl. 123. Mich. 26 Elis. B. R. Rolle's 


Caſe. 

12. Treſpaſs of Afautt, Battery and Wounding ; The Defendant as 
to the Wounding pleads Mt r, and Dnoad Refiduum juſtified by Ware 
rant to Arreſt, the Iſſne was De fon rot De -meſne, and as to that the 
Jury found that he aſſauliea, heat and wounded him De ſon tort Demeſne, 


but finds not any Thing upon the Not Gualty by itſelf, but included it in 


the tormer Verdict. Retolvel notwithitanding the Verdict was good. 
Cro. E. 854. pl. 16. Trin. 43 & 44 Eliz. B. R. Burper v. Baker. 
13. Debt on Bond and Verdict or the Plaintiff; It was moved in 
Arreſt of Judgment, that the Verdict was ill, becauſe it was Far 
dicunt pro Otor wit holt ſaying Super Sacramentum. Powel J. ſaid this 
is not aided by the Statute ot Jeofails, and Judgment was reverſed 
(wherefore it ſeems it was in a Writ of Error Quere.) Comb. 49. 
Paſch. 3 Jac. 2. B. R. Hardy v. Upwait. 
14. A Verdict ought to be full and direct, and not to a a Mat- 


ter prout patet by ſuch a Deed or Exemplification. 13 Rep. 72, Trin, 


7 Jac. Weſtcott's Caſe. 


15. Dower of zoo Acres of Land, 200 Acres of Paſture, and 100 


Acres of Meadow. The Tenant pleaded Non-tenure. The Jury 
found him Tenant as to 320 Acres of Land, and as to the Reit that 
he was not Tenant; And the Judgment that the Demandant ſhould 


recover Dower out of the 320 Acres. Error was alligned that the 


Verdict and Fudgment were for more Acres of Land than were demanded. 


Per Curiam, Land in pleading ſignifies Arable only, and fince they 


are diſtinguiſhed in the Count the Verdict and Judgment muſt be re- 
verſed in the whole. And upon its being moved again they ſaid that 
the Demandant might have taken Fudgment for the zoo Acres only, null 


reſpectu habito to the Reft, and releaſed all the Damages, Vent. 260. 262, 


Trin. and Mich. 26 Car. 2. B. K. A. Silly. 


(N. o) 
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(NJ. c) In Proceſs againſt Furors, and the Entry of 
iluch Proceſs. Sh oak 


\ 


be awarded to the Officer to return 24. 


2. But if the Venire Factas be to return twelve, and in the ſame 


tur Mich. 13 Car. Rot. 531. 8 8 333 
3. In a Mrit of Error upon a Judgment in an Inferior Court, if the 
Record be certified that an Iſſue was joined, and that 12 &c. De vt 


cineto de Burgo c&c. and all duly done; but che Name ot the Jurors 


are not returned, though the ule be to name them, yet it is well 
enough. Mich. 14 Car. B. B. between 2 Holme and Skinner 


2 1.1 EDM an Iſſue joined in an Inferior Court, if a Venire Facias 
. 8 1 Jurors, this is nat 
| : | good. Mich. 14 Car. B. R. betwcen De Hun; au Steer E per Cit | 
ram. 3 TO . 


Precept it is commanded Habere Corpora <4 to try the Iſſue, and 
W thereupon twenty-tour are returned, and the Iſſue tried by twelve f 
them, this is good ; for the Command Habere Corpora 24 is but 
W a Direction according to Law, tor he ought to have returned 
W twenty-tour upon the Dentre Factas. Mich. 17 Car. B. R. be- 

& tween Ernely and Sage per Cutiam adjudged in a Yrit of Error up- 
on a Judgment in Bidikord; aud the Judgment affirmed. Jntra- 


per 


Curiam adjudged in a Writ of Error upon ſuch Judgment in the 


affirmed accordingly. Intratur Trin. 14 Car. Rot. 520. 


: Town of Boſton in the County of Lincoln; and the Judgment 


4. Ik a Venire Facias awarded in an Interior Court be to the Of- $ © neſt © 
ficer of the Court quod Venire faciat 12 cc. per quos rei veritas me- Raym. 419, 


lius Scire, not Scire poterit, this ts erroneous ; though it was ſaid 


the Precedents were both Mays. M. 21 Car. B. B. between 


verſed accordingiy. Vide the Statute of 35 D. 8. cap. 
which is ordained the Form of Writs of Henire Facias 
Courts of Weſtminſter, and there the Writ is (Scixi.) 


| - | Ludlow and Edgworth ADjUDgeD, and a Judgment in Canterbury — 
in the 


5. Ik a Venire Facias in an Interior Court held by Charter, he quo- 


Tum quilibet habeat 4 1. Terrarum Tenementorum vel Reddituum, this 


1 erroneous ; for the Statute of 2) Eliz. cap. 6. extends only to 
the Courts at Weſtminſter, and not to Jnferior Courts; and there- 


fore the Law in Inkerior Courts is as it was before the Statute, 


ſcilicet 30 8s. and it ma 
within the Jurisdiction that have 4 k Terræ, and then there will be 


a Failure of Juſtice, and they have not Power in ſuch Interior 


Tourts to alter the Form of ſuch Writs. Mich. 21 Car. B. R. 
between Bond and Cartwright udjlidged, and a Judgment in the 


Parſhalſea reverſed for this Cauſe. 


6. At a Court held in the City of York, before A. and B. Sheriffs of 
the (*) City ot Vork, if the Plaintiff declares of a Treſpaſs for taking 


| certain Goods apud civitatem Ebor' ac infra Juriſdictionem Curiæ, and 


be that there are not ſufficient Jurors 


(DALY 
* Fol 804. 


3K 


upon Mot Guilty pleaded, a Venire Facias is awarded to the Serjeants 


| Of the Mace in the City, and Miniſters of the Court to return 12 Pro- 
bos &c. de Balliva dictorum Vicecomitum, An? they return a Jury ac- | 
corcingly ; this 1s not a good Award of the Denire, for it may be 


the Batitwick of the Sheriffs extends beyond the City, as is uſual 


in cverat Cities; and allo this 5 not the Form of Returns in the 


Courts 


4 
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Error. 

Courts at Weſtminſter, and for that ſuch Inkertor Courts hail 
not be permitted to award a Veiire Facias in other Manner than 
dür Courts here, though it be in Equivalent Terms, but more ſpect 
ally not in Terms that are ambiguous and doubtful as to the Ex, 
tent ot them, and the nic ta award a Venire is, De vicineto civita. 
tis, or De civitare, and not De Balliva. Mich, 22 Car. B. B. in 
a Writ of Error upon a Judgment given at Bork adjudged, and 
the firſt Judgment reverted tor this Error. Intratur Palch. 22 Car, 
Rot, 251. *** „%% 8s oe TROL 
J. Ty an Action brotght in an Interior Court in the Town of S. 
und che Stile of the Court is Curia de 8 cc. and che Treſpaſs is ſup. 
poted to be done apud S. in Warda de D. in fra ſurifdictionem Curiz, and 
upon Mat Guilty pleaded, the Venire Facias is awarded de Warda de 
D. predicia, without ſaying intra Juriſdictionem Curiæ, ds Was by 
fore; for all the Ward is laid to be within the Vill, and this ts the 
Court of the Vill, which vo:tiprehends the Ward, and the Allegy: 
tion betore, that it was within the JuUrtSviction of the Court, is not 
made to [1:17 the Ward, or to imnty chat any j Dart of the Ward 
is out of the {triſdiction, but is a cumulative Averment for the 
more Certainty, being aeactanev, betore to be within the Ht!l. Trin. 
1649. betten Sheprard and Parry aBzUDAED in a Mrit of Error up 

ona Judgment in Ludlow. zutratur Hull. 24 Car. Rot. 21). 
8. In an Indictment tor ſcandalous Words againſt the Queen Mo. 
ther of France &C, Upon Mot Sullty pleaded, a Venire Facias was 
awarded to the Sheriff ar the Aſliſes in Devon to return a Jury, upon 
which the Record is, {per hoc ſuch Jurors by Name, twelve Jurors 
per ]. P. Vicecomitem Comitatus prædicti Impanellati electi triati & 
jurati dicunt per Sacramentum ſuum quod Deſendens eſt Culpabilis ft. 
mpon which Judgment ts given agatiit the Oekendant; this is erro⸗ 
neous, becaule as this is entered, the Sheritt elected, tried and 
ſwore the Jurors, which he could not do. Tr. 23 Car. B. B. 
Plaiſes's Caſe udjudged in a Mrit of Error, and the Judgment gl. 

ven againſt him at the Aiſliles at Exeter reverſed for this Error, 


— —— : - 


ET —— 


Sty. 150. 9. In an Action of Attault and Battery againſt two, if Judgment 
5 . de given againſt one by Nihil dicir, und the other pleads to Iſſue, and 
roo ke 18 | 


rege > thereupon there is an Award of q V entire Facias ad triandum exitum 
tho' by the KC. and the Award is not tam triandum exitum quam ad Inquirendum 
Names, the de Damois tC. as the He is, and the Jury find the Iſſue for the Plain- 
Year, the riff, and afleſs Damages; this is not erroneous; for thounh it ts 
Jerm, 3nd. good Policy to make the Award tam ad triandum exitum quam a 
the Roll, it INQUICENDUM of the Damages, becaille it the Jfſue be found again 
ſeems to be the JIlajntiff, rhe Jury cannot inquire of the Damages againf: the 
the S. C. other without luch Award made; pet if the Jſſue be found for the 
Plaintiff then the Damages that the Jury give bind the orhcr 
_ Defendant, and this as to him is not an Inqueſt ok Office, but a 
Verdict upon which he may have an Attaint, and therefore the omit: 
ting ofthe Jward, inthts Cale, the Jffue being found for the ]dlatntif, 
is not now material, and ſo not erroneous. Mich. 1649. between 
Brooks and Brooks ADJUDgeD, this being ſhewed for Error ln a Yori 
7 upon a Judgment m Banco. Intratur Mich. 24 Car. 
"TO A Writ of Error was brought to reverſe a Judgment given in the 
Court at Exeter, in an Action of Debt tor Rent. The Errors aſſigned 
were, iſt, That the Names of the Furors were not returned upon the Id. 
nel. To this Roll Ch. J. anſwered, It is not neceſſary, though it was 
the old Way to do ſo. Sty. 154. Mich. 24 Car. Anon. PEE 
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(O. c) Mat Judgment ſhall be given in this Writ, CSM 
: 395 | 55 882 | Fol. 805 


r. T 1) E Court where the Writ of Error is, ought to give the * Br. Error, 


lame Judgment as the Juſtices of the Interior Courts ought if PL. 105. cites 


they bad nor erred, ds if the firit Writ be abated by Judgment, iks K. 


— — 


it be reverſed in this Writ of Error, the Judgment ſhall be, that Fitzh, Error, 


the Oefenvant ſhall anſwer to it there where the Writ of Ertor ts, pl. 58. cites 

tor lo the Interior Court ought to have done; So if Judgment be ®; 55 3 
upon a bad yorit, and Error brought, and the Yrit abated, all ::! 
tall be reveried; So where the Demandanit is barred by Judge cies c. 

muicut, it in Error it be adjudged no Bar, Judgment ſhall be, that + Br Er. 
the Ocmandant ſhall recover Seiſin of the Land, for ſo the Jnfertor r 2-7; 


cttes 8. C 


Court dught to have done. * 38 I). 6. 31. f 9. 7. 12. +9 I, 6. 8, puriee 


78. cites 21 


38. b. [| 21 E, 4. 82. Contra 9 . 9 9. 0, 38. b. diction, pl. 
| | | E. 4. 81. S. C. 


* Tf Judgment be given upon a bad Declaration in Banco, and for * Br Jurife 
tis reveiſed in Banco Regis, the Defendant thall anſwer to the Decla- diction, pl. 


E. 4. 81. 
S. C. 


8. In an Aſſiſe, if a good Plea in Bar be pleaded, and notwichſtand- Br Error, 


ration, though it be a Formedon. 21 E. 4. 82. 11 D. 4. 49. is * 


lg the Aſſiſe is awarded at Large, where the Plaintiffought to be put pl. 30. cites 
to anſwer to the. Bar, and the Aſſiſe found for the Demandant, and "Wig 3.18. 
dͤdjudged, ik it be reverſed in Banco Regis tor the Cauſe atoreſaid, 


the Tenant ſhall be put in the ſame State as he was belore, and the De— 
mandant ſhall be put to ſue ON there it he will, or have a new Aſſiſe at 


his {Pleaſure. 50 E. 3. 19. 


4. So it the Tenant in the firſt Action recovers in a Writ of Error, * Br. Dif: 


he ſhall be reſtored by Judgment to che Land. * 18 E. 4. 11. And eit, Pl, 30 


0 | 5 | 3 Ires 8. C. 
to the Melne Profits, t 18 C. 4. 11. 4 40. 7. 11. 9 . 4 6. Fe Pit. 
4 e | | | | ceit, pl. 3a 
cites S. C. & Br. Relation, pl 44 cites 4 H. 4 10 he ſhall not have Action for 8 | 


Profirs ; Per Keble. -— Br. Treſpals, pl. 425. cites S. C. but 8. P. does not appear. 
4} Br. Rediſſeiſin, pl. 1. cites 9 H. 4, 5. S. C. | „ 2 


5. Ik an Ourlawry be reverſed in a Merit of Error upon an Indict- Br. Reflity- 


ment tor Felony he ſhall be reſtored to the Common Law, and all that tion, pl. 28. 


cues S. . 


t of Annuity, he ſhall 


: - 


6. It a Pan revertes a judgment in a Mri 


be reſtored to all that he hath paid after the Judgment alſo, 11 . 


8 


"> So he ſhall be reſtored to ail that he hath paid by Force of a Scire 


Facias upon a Judgment. ' 11 . 4. 48. 


8. In an Action upon the Cate tor Words, tf a Verdict be found for 


the Plaintiff in an Interior Court, and after Judgment is given againſt 


the Plaintiff upon the Declaration Quod' nil capiat per Billam, and af- 
ter the Plaintiff brings a Mrit of Error, where the Judgment is re- 
verſed tor an Error in the Entry Of the Judgment, ſcilicet, for that it 


was Ideo conceſſum eſt, for the Mord conſideratum eſt qtiod gquerens 


nul capiat per Billam, the Court ought to give Judgment either a⸗ 


Valnſt the Zlauitiſt or againſt the Ocfendant, if upon the Declara. 


Non 


tion and JIroceeding the Inkerior Court ought to have given Judg⸗ 


Naonſuit, Superledeas, and other Proper Titles. 
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ment againſt him, ſcilicet, tf the Declaration be not good, the 
Court oughr to give Judgment againſt the Plaintiff, Dill. 11 Car. 
B. R. between Del2more aud Heskins adjudged in a Mrit of Error 
upon a Judgment in Bath, and Judgment given againſt the Plain⸗ 
tiff accordingly, becauſe the Declaration was not good. Int ratur 


Trin. 11 Car. Bot. 9d. 


9. Tf the Error be Error in Fat and not in Record, as for Infan- : 
CY, the Judgment ſhall be Quod pro Errore przdicto Judicium 


pte dictum revocetur, without ſaying k alits in Retordo. O. 1. 


2 P. 104. 10. 


10. If a Judgment be affirmed in Banco Regis upon @ Writ of 


Error, the Judgment ſhall be Quod Judicium redditum remanebic 


Stabile in perpetuum. 21 E. 4. 44. 


* 9 3 


(P. c) Equity. 
How far Chancery will reheve after Error brought. 


1. A Petition was to the Maſter of the Rolls for Leave 10 fle an 
Original after Error brought to reverſe the Fudgment, but upon 


| ſpeaking with an ancient Officer of the Court he denied the doing 


it, and the rather in the Principal Caſe, becauſe the Action being on 


a Policy of Inſurance, the Plaintiff might bring a New Adt ion if this 
Fudgment ſhould be reverſed. Wms's Rep. 411. Mich. 1717. Anon. 


2. But in a Qua. Imp. or in an Action againſt an Hundred for a 


Robbery where the Suit muſt be commenced within a limited Time, or if 


the Time had been ſo tar elapſed, that the Statute of Limitations had 
been a Bar if the Judgment ſhould be reverſed, it would be other- 
wiſe; Per the Maſter ot the Rolls. Wms's. Rep. 411, 412, Hill. 1717. 

3. And in the Caſe of a Fudgment by Confeſſion, As in ſuch Caſe the 


Defendant conſents that there thall be Judgment awarded againſt him, 


ſo does he likewiſe by Implication conſent to all thoſe Means, with- 
out which the Judgment cannot be effectual, and conſequently that aan 
Original ſhall at any Time be filed, eſpecially if fuch judgment 


was given as a Security for Money or other valuable Conſideration; Per 
the Maſter of the Rolls. Wms's. Rep. 411, 412. Hill. 1717. 


4. Otherwiſe where Judgment is given uu pon Demurrer or by Default coc. 
and there is alſo a Difference where the Omiſſion proceeds from the 


Ienorance, and where by the Miſpriſion of the Clerk; For in the for- 
mer Caſe it is not to be helped ; And that ſuch Leave to file an Ori- 


ginal ought not to be given without very ſpecial Reaſon as being in- 


jurious to the Crown and the Officer; Per the Matter of the Rolls. 
Wms's. Rep. 412. Hill. 1917. 1 3 


5. But where the Omiſſion was occaſioned by the Plaintiff*s Attor- 


ney being ill and diſordered in his Head, and a Writ of Error was brought 


to reverſe the Judgment, and Bail given thereon, the Maſter of the 
Rolls gave Leave ro file the Original paying the Cofts of the Error 
hitherto, and that the Bail in Error be diſcharged. WW ms's. Rep. 


412. cites June, 1719. 


For more of Error in General, See Abatement, Amendment and 
Jeotailes, Court, Falle Judgment (B), Fine, Judgment, 


Eſcape, 


—5ðr — — —-¼— nn enyonny= — — — 
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Eſcape. 
(A) By Sufferance. Ns 


What is Eſcape. 


x. 15 a Yan in Execution be ſuffered to go at Large for a Time Com. Plas | 
FE out ot the County, and to return, this is an Eltadpe. Cet 36.5.— 
np : Boyton 44—D. 13 El. 29) 24. 


2. So if he be ſuffered to go at Large for a Time t Mace Com. Plat 
within the County, pet this ts an Elcage, lbs o any IDlace Ges 6. _ 


Boyton 24. D. 13 El. 297. 24. 


3. a Man in Execution be ſuffered to go at Large for a Time Com. Pars | 
out or the County and to return, and this upon Bail or Mainpriſe, =, 36. b. 

pet this is an Eſcape, for he ought to be kept in arcra Cuitodia. 85 3 | 
297. 24. 8 5 


4 So it is though he be lo ufferc to go at Large to any Place: B as. 
within the fame County by Baton for the Cauſe aforeſaid. Com. Wich 11 


Platts Cale 36. b. Co, 3. Bopton 44. O. 13 El. 297. 24. par. - 
EE | Caſe, and 


there Coke Ch. J. ſaid, that hereafter they would confine them to be Sub Ferris in Ar&a Cuſtodia, 
and this will be a Means to make them pay their Debts. | 5 | 


F. If the Sheriff ſuffers him to go at Large by Baſton wichin the ing 8 
dame Vill where the Priſon is in the County, this is an Clcape. t 744 
Pobert's Reports 273. [202] Vilcount of Eflex Cale. in the Town 
e regs nes = 8 e 1 . though the ; 
Keeper himſelf be with him, unleſs there be an Habeas Corpus is an Eſcape. Hob. 202. Balden v. 
Temple. — And a Habeas Corpus warrants no more than he be brought out of Priſon only for 
ſuch particular Purpoſe, and for ſo much Time only as in Judgment of Law ſhall be convenient and 
neceſſary for the Execution of the Writ and no more, which in Privilegiis Odiafis muſt ever be 
ſtrict. Ibid. And a Reſolution agreeable to this was taken at a Meeting of all the Juſtices at 
the Ld. Keeper's Houſe. Cro. C. 14. Mich. 1 Car. and ibid. 466. Trin. 12 Car. SP, 


6. If he who is let to Mainpriſe in B. R. eſcapes, the Marſhal ſhall Br. Bill, ol. 
not be charged with the Eſcape; For he is not in Ward, quod NOLA, 53 Ces . 
per Cur. Br. Eſcape, pl. 13. cites 9 E. 4. 2. 5 

J. The Marſhal ſuffered one in Execution 10 go at Large, and an Action Ibid. in 

be ing brought the Defendant 5uftified by tbe Licence of the Chief Fuſtice, — * 

and Aſſent of the Plaintiff himſelf for ſo many Days; atterwards the De- b 3 

fendant returned to the Priſon, and was in Execution again, after Which not Lau by 

the Marſhal then ſuffered him to go at Large wit hout any new Agreement common 

Ihe Plaintiff had judgment to recover the Debt and Damages againſt Experience, 


the Marſhall, D. 275. A. pl. 46, 47. Paſch. 10 Eliz. Anon. . 


: * * 8 1 , —— — = (Scan — n —— —— 
or” <——— © — — 
be 24006 440 2x ooo v — OTE OX LT — — —— 5 | 


$f 5 Eſcape. COTE 


IL is ſaid in 8. Ihe Plaintiff at the Inſtance of the Ch. F. agreed to inlarge the 
a 8 Priſoner for certain Days, fo that it ſhould not be prejudicial to his Exec. 
poo be by tion Ec, The Prijoner came back at the Day and render'd himtelt 
cot mon again ro Priſon, where he remain'd till the Goaler permitted him to go at 
Experience Large (without any other Conſent of the Plaintiff.) The Plaintiff 
brought Action of Debt againſt the Marſhal, and had Judgment to re- 
Cover the Debt and Damages. D. 275. a. pl. 46, 47. Paſch. 10 Eliz. 

Anon. 35 | 
9. The Deputy Marſhal ſuffered one in Execution to go into Norfolk 


for a certain Time with a Keeper 3 in an Action ot Debt brought againſt 


him judgment was given tor the Plaintiff, D. 278. b. pl. 5. Mich, 
10 & II Eliz. Gawdy's Cale. | . Tm 


V. 296:b. 10. A, was in Execution in the Fleet for the Debt of the Queen, and 


Marg. pl. aſterwards condemned in B. R. at rhe Suit of a Subject in a Bill of 
3 Debt in Cuſtodia Mareſchalli, (Quære by what Means he was brought 
Eli. (C there to anſwer) and being brought in by Hab. Corp. cum cauſa was re- 


Molten's nanded to the Fleet, and committed for the Debt of the Subject alfa, 


Calc who Ihe Warden, in Obedience to a Command of the Ld. Treaſurer and Chancel- 
8 lor of the Exchequer, ſuffered A. to go into his Country with a Keeper to col- 
ane W. den lect and levy his Money, the ſooner to pay the Oficen's Debt. The Keeper 
of the Fleet brought back the Priſoner (the Queen's Debr nor being ſatisfied) and 
for the El- the Plaintiff broughr a Bill of Debt in C. B. againſt the Warden upon 
Pete 8 this Eſcape. Had this Commitment to the Fleet been good, which it 
| Jas et out ſeems it was not, being by B. R. which has no Authority to commit to 
ot the Fleet the Fleet, it not being their Priſon, and had the Debt of the Queen 


by the Com- been ſatisfied, beſore which the Execution of the Party cannot Com- 


mand of the mence, the Matter of Excuſe above had not been ſufficient. For the 


Ld. Trea- 


ſurer ang Commandment of the Treaſurer and Chancellor are not ſufficent War- 


Barons of rant to licence one condemned in Execution to go with Keeper or other- 6 
the Exche- wiſe at Large; for the Queen herſelf cannot do it. D. 296. b. 29. a. 


24 _ pl. 24. Mich. 12 & 13 Eliz Anon. ——— And ſo it was held by the 
*: Moften Opinion of all the Jattices of both Benches, Trin. 4 & 5 P. & M. 
recover 5 7C, Ibid. 85 e C TT | 72 | 

_ againſt the : 5 55 OT 
the Warden. And that it was there ruld alſo, that if Ly Command of the Barons at any Day after 
the Term the N arden brings any Priſoner before them, this is an Eſcape —— Ibid. 294. a. Marg. cites 


Trin. * 26 Eliz. Rot. 1343. where ſuch Command by the Barons of the Exchequer ro Anſhan, 
| Warden of the Fleet, who ſuffered one Darcet to go with a Servant of the Warden into the Coun- 


try to ſatisfy the Queen the ſooner, Manſer, {the Plaintiff] in this Plea recovered againſt the 
Warden upon Demurrer.— This latt is the Caſe of Panler v. Annefley. Bendl. 238. to 245. 
where the Reporter ſays he was of Counſe! with the Defendant, and cites the ſame Roll, viz. Rot. 
1343. but mem ions the Year as the * 16. inſtead of the 26. as above, ——S. C. cited by Hobart Ch, 


J. Godb, 298. in Sir Edward Coke's Cale ——Kellw, 214. a. pl. 26. S. C. 


11. The Not Delivery of a Priſoner over by the old Sheriff to the New, 


as ſoon as his Authority is determined, it is an Eſcape in the old She- 
Tilt; Per Periam. 2 . 
Smallman v. Lane. - 


12. Inaſmuch as Eſcapes are very penal to Sheriffs, Bailiffs of Liber- _ 
ties, and Gaolers, the Judges have always made ſuch a benign and fa- 
_ vourable Conſtruction, as the Law will permit in tavour ot Sheriffs &c. 
and that every one may bear his own Burthen, the Juſtices will not ad- 
Judge a Thing to be an Eſcape by any ſtrict Conſtruction, 3 Rep. 44. 


80 & 8 p b. Mich. 33 & 34 Eliz. in Boyton's Caſe, © 
3 ibe Name berry in Suffolk, by Warrant of the Sheriff of the County. The 


of Bopton's Bailiffs beſore the Return of the Ca. Sa. brought him to Weftminſter iu the 


Lale, or County of Middleſex, and from thence at the Plaintiff *'s Requęſt carried 


and there a Day of Return of the Mrit, when they delivered bim to the King's Bench 
33 . according 


e. 54. pl. 76. Trin. 29 Eliz. C. B. in Caſe of 


14. J. S. was taken in Execution by Ca. Sa. by the Bailiffs of a Li- 


him to Lambeth in Surry, where he remained under their Cuſtody till the 


Cc 
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Trial betore him at Guildhall directed that che new Sheriff was not 


It is an 3 


* 
0 


| Eſcape. 3 IT. 
— 70 70 the Writ; This, by the Advice of all | the Juitices w. was "os Diverſey 
jadged no Eſcape ; For they thought that in whatever Coggty in the was taken 
Way or out of the Way to Weſtminſter the Sheriff derains | Hed the ry the 
Pritoner, it it be before the Return of the Writ, it is no Eſcape. DINE CO 
Mo. 299. Mich. 34 & 35 Eliz. Burton v. Andrews. 


- in a Fran- 


chiſe or Count 
Ss the Common Gaol is, or the Office of the Sheriff or Bailiff extends, and where the Sherift or Baill 
has the Cu ſtod) of one in Execution out of their Franchiſe or 3 


A Man was in Execution 65 Debt, and broke the Priſon and eſe Cro. E. 450 
coped, The Sheriff made Freſh Suit and retook him. It was adjudged in pl. 55.8. C 


this Caſe no Eſcape. Mo. 660. pl. 902. Mich. 33 & 3s Eliz. B. R. eee 


18 ( —— 
Grills v. Ridge way. Poph 41. 
| | | Seilles v. 
Rige way 8. C. held accordingly. - Gouldsb. 18, pl. 114. kink * 2 held ac e 
3 3 Kep. 52.4. b. Rigewaics Caſe S. C. held accordingly. | 


16. It the Sheriff dies, and before another is made on one in Kune 


Lion goes at large, this is no Eſcape, for the Priſoners were in the Cul- 


tody ot the Law till anew Sheriff made, and may be retaken in Ex- 
ecution at any Time after. 3 Rep. 72. 'd. Mich. 39 & 4o Eliz. the 


| Ath Refolution in Weſtby's Cale. 


17. B. was in Execution in the Fleet for 12000 l. at the Suit of Sir 


| Thomas Shirley and one Swey, and being there he had the Liberty of 
AI be Garden, and to play at Bowles; And upon Motion for the Credi- 


tors it was ordered by the Court that he thould be in riet Cuftody me 


is Chamber; Then B. ſues a Habeas Corpus to be brotig ht to the Court and 


there prayed, that tor diſpatching of tome Neceflaries, and to procule 


pecdy Payment, that he might have a Habeas Corpus ro be trons hit to 


2 Chamber of ſome of the Jaſtices to diſccurſe with his Creditors, but it 
was denied by the Court, tor he cannot have Habeas Corpus to anz Place 
but to the Court when the Party is in Execution, and if the Warden 


of the Fleet ſo do, it ſhall be an Eſcape; And it Was ſaid by Popham, 


which none denied, that if the Party be confined to his Chamber by | 
Order of Court, and che Warden of the Feet ſuffer him to have the J :- 


berty of the Houſe, that that ſhall be an Eſcape, and yet it was faid 
that ſuch Liberty is granted to the Fleet Priſoners (paying a Fine tor 


it) to have that Z:berty under the Great Seal and Patent; Yer at that 
Time there was not allowed ſuch Liberty to B. Noy $8. Beecher's 
Caſe. 

18. An Eſcape cannot be upon a tortious Arreſt; As where the Arreſt 
Jn wrong County. Cro. E. 877. Paſch. 44 Eliz. B. R. Eden V. 

od. 
ihe The 88 being in Execution, the Sheriff voluntarily let This Ca 
him go at Large; The Priſoner returned to the Goal, and there remained is degies per 
#111 another Sheriff was made, and then he eſcaped ; Hobart Ch. J. at a Car. J ent, 
chargeable, becauſe by the Priſoner's being ler go at Large voluntarily 8K c 
the Execution was diſcharged, and he could not be taken again, - nor of James z. 
judged in Execution, though he Party would yield himſelf ro it, Fierce. 
and the Creditor allow him to do ſo. Hob. 202. pl. 253. Sheriff ot 
Lilex's Caſe. 

20. Removing Priſoners out of the County without a Command, N 
within the ſame County if for their Eaſe and Delight, as to a Hear 
veating, per ch or to go to Work for their Benefit, per Hutton J. 5 

32. Mich, 3 Car, C. B. Anon. | 


21. Wherg 
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ſays it was 


ner does 


Alſiſe. Time; an Eſcape; but in this C aſe he went 60 Miles beyona the Place where 
but other- the Alfliſes were kept, which is an Eſcape ; fo the Plaintiſt had a Wer- 
ws * dier. Mod. 116. Palch. 26 Car. 2. B. R. Moſedell's Caie 
other Court ; But out of whichſoever if the Authority of the Writ be exceeded eicher in Time or 
| | | V“: | | | Place 


* ©. Ate. 
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21. Where a Priſoner eſcapes without the Ceoler's Conſent it is @ Breach 
of Priſon, and not an Eſcape, but an Eſcape is when it it is done with 
the Gaoleyſþ Conſent ; But in both Caſes the Priſoner is puniſhable, 
Cro. C 210. Hill. 6 Car. B. R. Sir Miles Hobart v. Stroud. | 

22. Nota, per Hale Ch. B. and the whole Court, upon a Habeas 
Corpus to remove a Priſoner in the Admiralty, though the Habeas Cor. 
pus be returnable the next Term, the Sheriff or Goaler muſt not in the 
mean Time ſuffer him to go at large, and if he does he is liable to an Ef. 
cape ; For the Writ impowers the Gaoler only to bring him directly 
to the Court, and if he gives him any Liberty in the mean Time it 
is at his Peril. Hardr. 476. pl. 4 Hill. 19 & 20 Car 2. in Scacc, 

Anon. | | 


Pl. C. 35. a. 23. Feme Goaler marries a Priſoner it is an Eſcape. Hetl. 36. Mick, 
S F. per the 3 Car. C. B. cites it as Plart's Caſe. 


udg-s in | nh 5 5 
Put s Caſe. lt was moved that Plaintiff had brought Eſcape againſt Sir J. L. the Marſhal, 
and had got Judgment and Execution, but Sir J. L. not attending the Court as he ought Plaintiff 
could not take him upon the Execution, and it he were preſent he doubted if he might take him 


for Fear the taking him would be an Eſcape of the Priſoners committed to him, and therefore prayed 


that Sir J. L. might be put out of his Place of Marſhal that ſo he might take him in Execution; 
Per Glyn Ch. J. this is very Miſchievous, let Sir J. L. ſhew Cauſe Friday next why he ſhould not 
pay the Money. Sty. 475. Mich 1655. Plummer v. Sir John Lenthall. Sty. 465. Mich. 


1655. Somes v. Sir John Lenthall, S. P. and ruled accordingly.— And per Cur. If he will rake 


Advantage of his Privilege, and will not fatisfy the Execution we will make a new Marſhal, Sid, 
68. pl. 1, Hill. 13 & 14 Car. 2. B. K. Leviſton v. Lenthall. 6h EY INE 


24. Adjudg'd an Eſcape in the Goaler for Bringing one in Execution by 
Habeas Corpus ad Teftificand”; Cited by Twiſden J. Sid. 13. pl. 1. Mich. 
12 Car. 2. B. R. Fitz» ſefiery's Caſe. TR pet 

25. Aſſumpſt to Bailitf to deliver one then in Cuſtody the next 
Morning is good, and held no Eſcape. Sid. 132. pl. 4. Paſch. 15 
% „% ²-AA ĩ˙ ³mͥ. e 5 

26. Habeas Corpus granted to bring a Perſon into Court, and the 
Sheriff let him go into the Country, it is Eſcape. 1 Mod. 116. pl. 16. 
Paſch. 26 Car. 2. B. R. Moſedell. v. Marthall of B. KR. ; 


S. C. Mo. 27. A Habeas Corpus was to bring one in Execution to the King's 


257. Mich. Bench, Sheriff brings bim to an Inn in Smithfield towards Weſtmin— 


ö 29% * ſter, and Priſoner of his own Head by himſelf goes to Southwark, and 
Bennet v. the next Morning returns to Smithfield to the Sheriff, and at the Re- 
Halſey. & turn of the Habeas Corpus the Sheriff delivers his Body into Court, 
al'———3 this was no Eſcape. 3 Rep. 44. cited per Cur. in Boyton's Caſe, but 


Ne mentions neither Name nor Year. | 
21 Eliz B. R. in Charnock's Caſe, and the Effect of the Command was performed, and that it 


| ſtands with great Reaſon ; for Sherift & can more ſtrongly keep their Goal than an Inn, or other 
Place upon the Road, and the Writ does not command the bringing him the direct Way, bur only 


to have his Body ſuch a Day in B. K. and if luch Command were to be made it might be very dan- 


geross to the Sheriff &c. 


A Haleas 28. In an Action of Debt for an Eſcape, the Evidence was, at 2 


Corpus out .: | _ oy | | ʒ!l:!: 
338 Trial at Bar, (viz.) upon a Haveas Corpus ad teflificandum, the Priſoner 


to which, Went into the Country too long Time before the Ajiſes, and ſtaid too long 


„ after, aud went 60 Miles beyond the Place where the Aſſiſes was held be- 


was a Priſo- fore he returned again for London; And per Hale Ch. J. though the 
Sheriff need not bring the Priſoner the direct Way for Fear ot a Rel- 


juſtify the 4 b ns ag, 
ET cous, yet he muſt not carry him too far round about, if he does it is 


Goaler in 


4 Trin. 1 Ann. B. R. Shirley v. Wright. 


3 F 


6. Trin 5 Ann. B. R. Jackſon v. Humphre yes. 


There being by Fudgment to go out of Priſon by 


Eſeape. 79 a” 


. at the Pleaſure of the Gaoler or Priſoner, it is an Eſcape; Bos Tak 8 8 
Paſch. 26 Car. 2. B. K in Caſe of Lutterel v. Moſedale. - J. 3 Keb. 306 pl. 37. 


* 

29. 8 89 N. 3. cap. 2. F. 1. All Priſoners either upon Contempt vr 
mene Proceſs, or in Execution, who ſhall be. committed to the Cuſtody of the 
Marſhall of the King's Bench Priſon, or Warden of the Fleet, ſhall be de- 
tained within the ſaid Priſons, or the Rules of the ſame, until they be dif. 
charged by Courſe of Law ; and if the ſaid Marſhall or Warden, or any 


VB ether Keeper of any Priſon, ſhall ſuffer any Priſoner to go at large out of 


the Rules, (except iy Habeas Corpus or Rule of Court, which Rule ſhall 
not be granted, but by Motion made, or Petition read in Court) every 
ſuch being out of the Rules-ſhall be adjudged an Eſcape. _ 9 

zo. 8 89 V.; cap. 21.8.8. Every Keeper ot any Priſon refuſing 


| after one Day's Notice to thew the Priſoner in Execution to the Creditor, of 


his Attorney, all be adjudged an Eſcape. 75 

31. Diſcharge ot a Priſoner by 4 Juſtice of Peace (the Debt for 
which he was committed being more than ſpecified by the Act of 
Relief of inſolvent Debtirs ) is an Eſcape, and rhe Diſcharge illegal and 
void, and the Priſoner was reraken upon an Eſcape Warrant. 1 Salk, 


273. pl. 5. Mich. 4 Aan. B. R. Anon, 


32. It is Eſcape though the Proceſs was erronecus. 1 Salk, 273. pl. Cro J. 289. 
| pl. 5. Mich. 
9 lac. B R. 


| Burton v. Eyre. But no Eſcape can be where the Arreſt is egal (that is) out of the Juriſ- 
diction. 11 Mod. 50. Paſch. 4 Ann. B. R. Luttin v. Benin, e 


33. If pen the Return of a Habeas Corpus cum Cauſa the Officer doth 
not return all the Cauſes, or returus them falſely, it is an Eſcape in 
34. A. levies a Plaint in the Sheriff's Court of Londen againſt B. 
being in Cuſtody on a former Plaine by C. B. eſcapes; A. may bring 
Eſcape. 1 Salk. 273. pl. 6. Trin. 5 Ann, B. R. Jackſon v. Hum- 


phreyes. 


35. Sheriff of H. has A. in Cuſtody in H. and the Sheriff is himſelf & P. and pet 


| here in Town, and a Writ is delivered to him againſt A. he zs in Holt Ch. J. 
Cuſtody immediately upon that Writ; Otherwiſe if A. was out of the 


nquiry 
a , Rag f e . © ought to be 
County at the Delſvery of the Writ, As in Caſe he was bringing him mate — he 
to Weſtminſter on an Habeas Corpus; Per Holt-Ch. J. 1 Salk. 274. pl. Sherift's 
9 Office before 
2 8 $4. 5 any Priſoner 
be diſcharged. Cumb. 435. Trin. 9 W. z. B. R. in Caſe of Britton v. Cole. 


—_—_— 
* 


— 


(Az) What other Act ſhall be ſaid to amount to 


an Eſcape. 


i. IF a Clerk Convif be made againſt his Will to go out of the Priſon of 
1 the Biſhop, yer this is an Eſcape, as it is ſaid in a Nota; Quod 
mirum ! Br. Eſcape, pl. 26. eites 29 Aſſ 3) SG 
2. I. R. 2. cap. 12. No Warden of the 1 ſuffer any Priſoner This Statute 
ail, nor by Baſton, wit h. is taken by 


a - | 2 „Equity: 
our making (rree to the Parties of t hat whereof they were judged unleſs ut een! > | 


le & N rit or * Command of the King, __ Pain to loſe his Office 3 Hos now al 


| 


J... 12121. 5 2 <= 
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Eſcape. 
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ers Pl. C. if ſuch Warden be attainted, that he has ſuffered ſuch Priſoner to go at 
36 b. Paſch. j, 


| { ge, the Plaimiffs fhall have their Recovery again the Warden by 
E. 6. eG, Fu have the 
Caſe of Platt + Writ of Debt. | 


v. London 5 
Sheriffs. —2 Lev. 156. Hill. 2) & 28 Car. 2. B. R. in Caſe of Plummer v Whitchcott. S. b. 
Rye 2 Jo. 62. in S. C. cites Pl. C. Platt's Caſe adjudged that it extends to all Gaolers. — 8. P. 


Arg- Saund. 38. | | | | 5 | ; 
* > Inſt. 18). ſays it was reſolved by all the Judges of England, that the King cannot do it hy 


any Commandment but by Writ, or by Order or Rule of ſome of his Courts of Juſtice where 


the Cauſe depend eth according to Law. And Ibid, Ld Coke ſays, that all Reſolurions of Judges 


com Commandment of the King are to be underftood of Judicial Proceeding. 


162. b. ar the End of pl. 50. Trin. 4 & 5 P. & M. ſays Quære bene upon this Statute, whe. 
ther if the Warden has ſuch Writ or Commandment of the King, and according to the Statute he 
demnation, or only as to the Forfeiture of his Oifce to the King or nor. LANE 

+ There was no Action of Debt againſt the Gaoler at Common Law for an Eſcape, but the Party 
was driven to his ſpecial Action upon his Caſe, which was grounded upon a Treſpaſs or Wrong ; 


lets the Priſoner go at large with a Baſton, if this will excuſe him againft the Party for the Con- 


but the Stat. of 1 K. 2. gave the Action againſt the Gardein of the Fieer. 2 Inſt, 582. —— Cro, 


Jac. 658. Arg. S. P. that Debt was not maintainable at Common Law for the Eſcape of a Debtor, 


Though the Stat. 13 E. 1 Weſtminſter 2. cap. 11. and1R. 2. alſo doth ſpeak (per Breve), yet 
a Bill of Debt lieth alſo by the Equity of both the ſaid Statutes, albeit it hath been holden to the 


contrary ; But it hath been often adjudged ſince that a Bill of Debt is maintainable upon the ſaid 
Acts. 2 Inſt, 382. | | Ds A 


3. It was touched, that if a Sheriff” takes the Body of any and come 

by the Franchiſe of Weſtminſter, and the Priſoner claims the Franchiſe, this 
is the Folly ot the Sheriff to bring him there, and the Sheriff hall 
be charged ot his Body not withſtanding he return the ſpecial Matter, 
and there fore it ſeems that this is an Eſcape. Br. Eſcape, pl. 38. cites 
% 1. 5 8 


So in Capias 4. It Capias ad Satisfaciendum iſſues, and the Sheriff returns Cepi 
for Felony, Corpus and has not the Body at the Day, the Sheriff ſhall be amerced, 


the Sheriff 
returned 


and it was ſaid, that the Plaintiff may have Action againſt the Sheriff, 


Cepi Corpus and this as it ſeems wpon the Eſcape ; For his Return ſhall conclude bim; 


and had not vere, Br. Retorn de Brief, pl. 10). cites 7 H. 4. 11. 
the Body at N e ; e | „ 
the Day, by which he was amerced to 100 8. for the Eſcape ; Quod Nota. Br. Retorn de Brief, pl, 


79. tres 40. Afl. 4. 


J. Where a Man is impriſoned without Writ, as by Command for. dife 


55 obeying the Statute of Vag rants &c. he may be diſcharged. again without 


Writ, but he who is impriſoned by Writ ought to be enlarged by Writ and 


cannot be otherwiſe enlarged unleſs by Command of the King; Quere if 


| this Command ſhall be by Parol. Br. Eſcape, pl. 15. cites 14 H. 6. 8. 

Br. Corone, 6, It a Man who ought not to make his Purgation is ſutter*d to make 
Re cues his Purgation, this is no Eſcape; by all the Juſtices, Br. Eſcape, 
EET To + = eo VV 
J. Note, the Statute of Articuli Cleri cap. 8. wills that he who ab- 

Jures whilſt he is in the publick Street be in Peace of Ho and our Lord the 

King, and therefore the Con/table who condemn'd him ſhall not be charged 


© of Eſcape; For he cannot hold him in Impriſonment by the Way. Br. 
Br. Corone, Eſcape, pl. 46. cites Lib. Fundam. Legum, 5 
7 8 cies 8. It the Biſpop ſuffers him who has his Clergy to make his Purgation, 
TM where he that confeſſed the Felony before, and ought not to make Purgation, 


this is an Eſcape. Br, Eſcape, pl. 14. cites 9 E. 4. 28, 
9. It the Sheriff's take the Priſoner in another County he may brin 

Writ of Falle Impriſonment againſt them, tor they are not Sheriffs 
there, therefore he ſhall be intended out of Ward when he is in 


another County, unleſs it be by Mandate of the King or of his Chancellor, 


or other Fuſtices, and in thoſe Caſes he ſhall be intended in Ward. 
Br. Eſcape, pl. 11. cies 15 E. 4. 18. | 1 


10. The 


* 


vw — 


.. 


at 10. The Priſoner may have Falſe Impriſonment, if the Sheriff takes | 
aiim in another County unleſs by Socket Mandate; For it is againſt the 
Law; Bur the Party at whoſe Suit he is condemned has no Remedy; 
For as to him he ſhall be ſaid always in Priſon, Ibid. | 5 
5 11. A Man was in Cuſtody of the Officer of the Sheriff on meſne Pro- 
ch, and being outlawed after Fudgment at the Suit of another, the Fudg- 
wy [=  ment-Creaitor brought 4 Warrant upon a Capias Utlegatum, and delivered it 
re 7o the Sheriffs Officer in whoſe Cuſtody he was, who refuſed to execute it, 
= | and afterwards the Sheriff ſuffered the Priſoner to go at large. Reſolved, 
that whena Man is in Cuſtody of the Sheriff by Proceſs of Law, and 
be another Writ is delivered to him to take him, he is in his Cuſtody im 
n- mediately in Judgment of Law by Force of the ſecond Writ though he 
| = Adoes not arreſt him, and ro what purpoſe ſhould he arreſt him who 
N Was in his Cuſtody before; And the Writ is not only Quod capiat, 
ro. but alſo Quod ſalvo Cuſtodiat, ita quod habeat Corpus. 5 Rep. 89. 
or, . Trin. 41 Eliz. C. B. Froſt's Caſe. 8 5 
ih : 12. If the Marſhal is indebted, and the Court is prayed to have him 
di © # Execution, they will appoint another Marſhal in his Stead if he will 
© not pay his Debt and ſo commit him, elſe it would be an Eſcape of all 
the Priſoners ; Per Curiam. Keb. 202 pl. 2. Hill. 13 Car. 2. B. R. 
1 Bendiſon v. Lenthall. 5 5 
1 13. The Plaintiff having two Judgments in B R. againſt the Defen- 
aan, and Execution againſt him, and he actually i che Cuſtody of the 
1 A uarſbal, forged a Letter of Attorney to acknowledge Satisfaction, which 
& being delivered into the Office, the Officer certified the Marſhal that he 
| | had received a Warrant between ſuch Parties and thereupon the Marſhal 
„ © ts bim go; This per Cur. is an Eſcape unleſs the Attorney's Hand 
nj | 
d uas to it, or a Superſedeas delivered, and the Court cannot award 
„5 ay new Execution Quia Improvide in neither Caſe without a Super- 
1 ; 2 Keb. 873. pl. 24. Paſch. 1) Car. 2. B. R. Collet v. Far- 
dieu. . | TI, | 
13. In Action for an Eſcape the Evidence was, that P. ſuch a Day. 
ol, being in Execution at the Plaintiff's Suit 10 Feb. did eſcape, and was 
| abroad at the Play Houſe, and at Kenfngton, and fr happened that that 
Day was in Term-Time, and there was a Day Rule tor his coming 
i» abroad, and that he returned at Night as uſual ; it was held by two 
ut Judges only in Court, that this was an Eſcape; tor the Day-Rule is 
yy only Quod Mareſc' ducat ad Barram, and though now they go about 
if © Town any where, yet the End of it Originally was only for coming to 
. ' #eftminfler about their proper Buſineſs, and not to go any where elſe; then 
ke by Favour it was allowed they might go co any Inns of Court f 
ec, © Chancery, to ſpeak with Counſel and Attorney about their Concerns 
and Suits, but the letting them go abroad tor their Pleaſure under Co 
- lour of this Day-Rule would be an Eſcape. 2 Show. 299 pl. goo. 
he | Paſch. 35 Car. 2. B. R. Cooling v. Glover. 5 Rn 
ed 14. It a Habeas Corpus 18 delivered to the Sheriff in Fuly to bring a 
r. | Man in Execution to C. B. next Michaelmas Term, the Sheriff may take 
[KF 32 reaſonable Time, of which the Court will judge according to the 
1 Circumſtances; but he cannot bring him out of Priſon, and keep um 
n, boat of Priſon all the Vacation ; Bur Treby Ch. J. ſaid that he would 
dot determine that Point. Ld. Raym. Rep. 241. Trin. W. 3. in 
g Caſe ot Holdroid v. Liddel. . 3 
a5 | 15. 8& 9 V. 3 cap. 2.8.8, Tf the Marſhal c. or Keeper of any In an Aktion 
in Priſon, or their reſpective Depmies, ſhall after one Day's Notice in Nrüt- brought up- 
1 ing refuſe to ſhew any Priſoner in Execution to the Credjtor at -whoſe ND : 
d. Suit ſuch Priſoner was charged, or to his Attorney, ſuch Refuſal ſhall be , that / 
, i, e dle Notice 
he | : | was given 


by the Creditor on the Friday to produce the Priſoner on the Tueſday following. At 12 FO 
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8 eee — 
the Priſoner was demar.ded of the Turrkev, but not being preduced the Action was brought The 
Court ſeemed int lired to t ink that the. ai ſhal had all that Day for the producing of the Priſoner ; And 
likewiſe that by the Word Deputy was to be underſtood a Deputy Mai ſbal, and not a more inferior 
Ofh-er ; but that however the Pio tiff couid not {utter by their Non- Attendance ; becave a Demand 
at the Priſon, though No body w.stnere, Would be {ufticient ; Adjorn zur. In the follow iny Va. 
cat ion the Ld. Ch. J. was removed into the Chancery. 10 Mod. 394. Mich. 4 Geo, B. R. Parks y. 


2 


3 1 — 1 


Crawford. 


— 2 : 3 


333 


— 2 — 2 
_ 


Mr. Agar 16. The Defendant being in the Marſhalſea Priſon of this Court 
had obtained upon metde Proceſs at the Plaintiff's Suit tor Debt eſcaped; He was 
a Nute, that %% upon the Eſcape Warrant before B. R. ſate thut Morning, and al- 
8 ter B. R. ſate he Was in the betition among the other Pritoners, and 
| Frrape- a Dm-Rile as uſual was made, in watch he was; And though there 
Warrant are to be no Fractions in a Day, yet the Court held, that they oughr 
and commit. not to ſet him at Liberty, it appearing to them that when he was J 
ted to dau reed he had not any 1ay-Ritle, 2 Ld. Raym. Rep. 927, 928. Trin. 
| be er Ann. Daniel v. More wood. | 1 | . 
ed to the | 3 3 3 FED 
Marſha! in Evecution, upon Account of his having eſcaped upon a Day- Rule; Bur now Motion was 
made, that that Rule might be diſcharged upon an Athdavir, that he was not out upon a Day-Rule 
when he did clcape; and accordingly the Court granted the Motion. Barnard. Rep. in B. K. 837. 
Paſch. 4 Geo. 2. binmore v. Bowler. 


— 
—— : » 0 


| (A. 3) V hat il be ſaid an Eſcape, in regard of the 
E Manner Bo. the Detcndant was taken, and the 
| 5 8 Legality ol he Jaking. „„ 


— 


© 


1. T N an Officer be commanded to go with the Party, to take him who 
| is condent'd, and this witheur Writ, and he takes him by the 
ſhewing ot the Party, and a;zer lets him go he ſhall not be charged of 
| _ Eſcape, as a Sheriti tall be who takes him by Writ; For there is 
i8 | . certain Notice by the Wit, and he has a Priſon in which he may 
| . keep him, but in the other if the Party comes and will deny that he is 
. . the lame Perſen, he thall go notwithitanding the Juſtices know the 
I „„ contrary. Br. Efcape, pl. 5. cites 33. H. 6. 5. 8 . 
1 5 2. It rhe Saheritt r, one by Ca. Sa. in Debt and after permits him to 
| | | go at Large, and returns not the Writ, yer Debt lies upon this Eſcape 
F ks | | apainſt him; For there is a Record of which the Party thall rake Ad- 
| | vantage though the Writ is not return'd. Cro. E. 1). in pl. 8. Paſch. 
25 Eliz. C. B. cited by Periam as adjudg'd, ſince he came to the 
Bench, in Clipton's Caſe. 7 1 Et 
3. In Debt &c. the Plaintiff had Judgment, and after the Year he 
| brought a Ca. $a, upon which the Sherrff arreſted the Defendant and ſuj- 
fered him to Eſcape; now, though the Ca. Sa, was erroneous, being ſued _ 
out atrer the Year, yet it was a ſufficient Authority for the Sheriff to 
_ arreit him, and he might have juſtified under it it Falſe Impriſonment 
had been brought againſt him; therefore he cannot let him go at Large. 
Cro. E. 188. pl. 14. Trin. 32 Eliz. B. R. Buth's Cale. | 
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ms EI no — A AI na — — 


bs, — 3 
— —— —ͤ — 


4. Upon a Recognizance in Chancery the Conulee ſued Execution 
by a Capias ad Satislaciendum, by Force whereot the Conuſor was 
taken and elcap'd, and Debt was brought thereupon againit the 

Sheriff. The Court held that the Cap. ad Satisfactrendum was erronenſ/; 
awarded, bur that the Party being taken by Force thereof it is a good. 
Execution tor the Party ſo long as it continues un-reverſed, and - ' 

„ B Sberid 


- N — — — - 2 
— - = — ——_— — x — — 
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A — 


Sheriff is chargeable for the Eſcape; and Judgment accordingly. ray | 


Southers. 


— 


(B) Chargeable. Who. 


x: IF a Capias iſſucs out of the Court of the Sheriff of London, Ita Prisoner 


to wit, the Counter directed to a Serjcant againſt A. and he '* f*ke» on 
| , | | eſs 1 on- 
Counter; In this Cale the Action for the Elcape lies againg che 4 been 
Serjeant and not againſt the Sheriff; for he never was in the Cuſtody on a Plaint 
of the Sheriff, inaſmuch as he never was brought to the Counter, for woe the 
after he is there he is in the Cuſtody of the Sheriff, but not bekore; 54, Ca 


| takes him and ſuffers him to eſcape before he brings him to the ann e. 


for the Sheriff is the Judge of the Court, and not Piniſter to £X- the Priſoner 
{ £cute the Proceſs of the Court, but he is the Gaoler of the Coun: is in Cuſtody 
ter, and ought to anſwer for the Jritoners there. Mich. 15 Car. or the Ser- 


B. N. between Dunn and Vatie per Cutiam; and Bramſton ſaid, Er, yg 


that he ruled this upon Evidence, that where it was alleged in the this Caſe 


Declaration in Action upon the Cale that A. was in Cuſtody of the ſhall de 
| Sheriff where he was not brought into the Counter, that it was not „uche a- 
good inaſmuch as he was not in his Cuſtody, = ' gainlt the | 


erjeant. 
| = | Sid, 3 18. l, 
6. in a Nota there, Hill. 18 & 19 Car, 2. B. R. at the End of the Caſe of Husband v. Cole. 1 6 


2. But ik a Latitat be directed out of the King's Bench to the 
Sheriff of London to take J. S. and he makes a Warrant to a Ser- 
jeant to arreſt him, and the Serjeant arreſts him accordingly, and 
{uffers him afterwards to elcape betore he brings him to the Counter, 
Action lies againſt the Sheriff for this Eſcape, becauſe he was in the 
Cuſtody of the Sherifl immediately by the Arreſt, for there the She- 
Tiff was the Officer ot the Court ot King's Bench, and not the Ser- 
Jeant, Mich. IS Car. B. K. between Dann and Patie Per Cu- 
3. Debt doth nt lie againſt the Heir of the Gaoler upon an Eſcape D. 322 b. 


| ſuſtered by his Father, unleſs there is a Specialty, which charges the Heir at the End 


by expreſs Words, and no Law or Stature will charge him tor the Tort r 
or Treſpaſs of his Father, and though there is Judgment in Debt againſt held accord. 
the Father, and he dies before Execution, the Land which he has thall ingly, 
be extended by Elegit upon a Sci. Fac. brought againſt the Heir as 
TOE of Land liable ro Execution. D. 271. a. pl. 25. Hill. 10 Eliz. 
Anon. | FFV Z ks 

4. The Duke of Norfolk being Marſhal of England, and having Au- Noy +o. 
thority to make a Deputy tor Lite, he made one G. his Deputy, who cites 8. CO. 


was ſworn in Court &c. Aiter G. licenſed a Priſoner in upon Execu- and 39 H. 6. 


tion to go into Norfolk with a Keeper, for which che Plaiutiſf a 3 
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82 35 Eſcape. 


was but the Under Marſhal, and notwithſtanding the Action brought in 
Middleſex ſuppoſing the Eſcape at Shoreditch and not in the County 
of Surry where the Marſhalſea is. D. 278. b. Mich. 11 Eliz. Gawdy's 
Caſe. | : 
FJ. Action of Debt does not lie againft the Executor of Warden of the 
Fleet for ſuffering a Priſoner in Execution to eſcape, unleſs the Warden 
himſelf in his Life was convitied and adjudged of the Eſcape ; for the Of. 
tence is only a Treſpaſs by Negligence, and at Common Law Debt lay 
not as it ſeems, but an Action on the Caſe till 1 R. 2. cap. 12. D. 322. 
a. b. pl. 25. Hill. 15 Eliz. Whitacres v. Onſtey. e 
6. A Capias ad Satisfaciend' to the Sheriff of B. to take J. S. who 
was then in Cuſtom of the Mayor &c. of Windſor, the Sheriff awarded a 


Warrant to the Mayor &c. to take him, and attewards they let him 


_ eſcape; Debt on Eſcape lies againſt them, and nor the Sheriff. So it is 
of a Bailiff of a Franchiſe. Cro. E. 26. pl. 8. Paſch. 26 Eliz. C. B. 
Mayor and Burgeſſes ot Windſor's Caſe. _ 33 

J. A. was in Execution in the Time of a former Sheriff and eſcaped alſo 
then, and atterwards Defendant being Sheriff, Plaintiff ſued a Sci. Fa. a- 
gainſt A. upon the Judgment aforeſaid, upon which Execution was a- 
warded by Default, and a Ca. Sa. iſſued, by which A. was taken and eſca- 
ped; Adjudged that the ſecond Sheriff is liable. Le. 3. pl. 5. Mich. 25 
& 26 Eliz. B. R. Gilbert v. Hart. = Er PE 


3 Rep. „1. 8. A. was in Execution for 1001. at the Suit of B. and 200 l. at the Suit 


S. No 3 4 of C. The old Sheriff by Indenture delivers over A. to the new Sheriff, 
judged, 


3 ſignifying the Execution of the 100 l. but ſays nothing of the 2001, 
7 RG The old Sheriff, and not the New, ſhall be charged in Eſcape for the 


are of Re- 2001, if the new Sherift ſuffers him to go at Large. Mo. 688. pl. 951. 
cord, vet Hill. 34 Eliz. Rot. 169. Weſtby v. Skinner. 5 LG 


the new 


Sheriff is not bound to take Notice thereof. Cro. E 365. pl. 4 8. C. adjudged and affir med in 
Error in the Exchequer Chamber, Poph. 85. Sg E- adjudged, | Bur Mo. 639. in 8. . 


ſays that the Juſtices ſeemed that Notice by Parol is ſufficient, though the Cauſe of Execution be 
not expreſſed in the Indenture. 7 | 0 e | 


9. Debt was brought againſt the Defendants for an Eſcape ſuffered by 


their Bailiff of a Franchiſe, where they had the Return of Writs; And 
adjudged, that it does not lie againtt them, bur againſt the Bailiff him- 
felt; tor the Writ is directed to him, viz. Ballivo Libertat'. Noy 69, 
o. Dean and Chapter of St. Paul's Caſe. 1 e 


10. A Plaint being in the Court of B. before the Bailiſts of B. according 


0 the Cuſtom there they directed a Warrant to the Under Bailiffs to take the 


Party, ita quod habeant Corpus ej us coram Ballivis ad prox* Cur”, And the 


Under Bailiffs take him and commit him to Priſon ſub Cuſtodia of the 
Gaoler of the Priſon (the Defendant) if they have him not at the Day 
Kc. an Action lies againſt them, and not againſt the Gaoler, for there was 
no Commitment to him by any lawtul Authority; for the Under Bai- 


| lifts had Authority to take him, Ita quod, but not to commit him to 


any Priſon, and Whomſoe ver they commit him to is on as a Servant to 
| the Under Bailiffs. Cro. E. 743. pl. 20. Trin. 41 Eliz. B. R. Baldry v. 
IJIolinſon. | . 


Velv. 59. 11. A Man was arrefted by a former Sheriff upon a Latitat for 1001. 
S. C. but the Plaintiff intending upon his Appearance to declare againſt him, the 


on a D. P.— 


3 old Sheriff left him in Priſon, and delivered him to the new Sheriff as his 
S * e 


Priſoner. The new Sheriff /uffered him to go at Liberty, without finding 
HSiureties for his Appearance ; Adjudged that this Permiſſion of him to go 
at Liberty was an Eſcape, and a juſt Cauſe of Action, tor by this Means 
the Plaintiff is detrauded or delayed in his Action; And though it be 
found that the other Sheriff returned Languidus &c. which is more than 


. Debt againſt G. tor the Eſcape, and recovered, notwithſtanding be 
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bas 


| till remains in the Cuſtody of A, Sid. 


go at Large. 


Charge either the new Gaoler upon the laſt Eſcape, or the old Gaoler den) for the 
upon the firſt Eſcape, by admitting the Priſoner to be out of Execution; Plaintiſt. 


take upon myſelf to determine it, though my Brother Levinz reports that I would ha 


: Eſcape. 8 >: 


FRY 


is in the firſt Declaration, yet that is not material to the Plaintiff, he 
remaining always in Priſon, and that was to excuſe his bringing the Pri- 
ſoner at the Day ; wheretore it was adjudged for the Plaintiff, Cro. J. 
380. pl. 8. Mich. 13 Jac. B. R. King v. Andrews. 8 
12. A Priſoner in Ludgate eſcaped, and the Plaintiff brought an Ac- 
tion tor this Eſcape again/t P. one of the Sheriffs of London, and had a Ver- 
dict againſt him. It was moved in arreſt that the Plaintiff declared that 
the Party was in Cuſtody of both the Sheriffs, and yet the Action is brought = 
againſt one of them, but Judgment was given tor the Plaintiff. Sty. 297. 
Mich. 1657. Drinkwater v. Pack. e 5 
13. J. S. was in Execution when A. was Sheriff, and was left in Gao) 2 Keb 229, 
when B. was Sheriff who ſucceeded A. but A. did not turn F. F. over to pl. 75. Han - 


B. by Indenture; atterwards C. was ſucceeding Sheriff to B. but J. F. was merg (War- 


: # | 6 ner 8. C. 
not turned over to C. but continued in Gaol, and was charged with a new but by Keel- 
Execution there. The Court held, that as to the firſt Execution J. 8. ing Ch . 
5 7 on Omiſſion 
335. Pl. 21. Paſch. 8 Car. 2. of ny Carts 
| there is no 
3 8 Eſcape ſo 
long as the Party remams actually in Cuſtody. 


B. R. Hanmer v. Winmer. 


14. A Priſoner eſcapes in the Time of a former Gaoler, and afterwards Vent. 269. 
comes pack into Priſon, where he remains till the Time th new Caoler, and 45 125 
to whom he was turned over, and after wards the e Gaoler permits him to le PET, 


| : py 2 b tot. Cur (abs 
The Court were of Opinion, that the Plaintiff might 3 


but no Judgment was given. 2 Lev. 132. Paſch. 27 Car. 2. B. R. 
James v. Peirce. . | e | 


15. If a Priſoner eſcapes ot of one of the Counters, the Action muſt be Show. 162. 


brought againſt both the Sheriffs. Carth. 145. Trin. 2 W. & M. in B. R. Ridings v. 


Ryding v. Edwin and Fleet. | LEE 
16. And ſays that in Co. Ent. 436. it appears that both the Sheriffs adjornatur. 
j have the Cuſtody of all the Priſoners in both Counters, and by Confſe= 


quence the Action is well brought. Ibid. 


17. If a Priſoner eſcape out of Ludgate, it ſeems both Sheriffs of 
London are liable; but if an Fſcape be out of one of the Compters Quære 
if both are anſwerable, or that Sheriff only ro whom ſuch Comprer be- 
longs ; Adjornatur, Show. 162. Trin. 2 W. & M. Ridings v. Edwin. 
18. In Nortolk there were two Coroners, the one ſubſtantial, the other S. P. by 
poor, who arreſts a Man without the other's Privity, and he eſcaped; Debt Holt Ch. J. 
was brought againſt both; and Holt Ch. J. (by Conſent of Parties) ſign'd jt 
a Bill of Exceptions to fave the Charge of a ſpecial Verdict, and ſaid he charge the 
heard it had been argued in C. B. and that it is very difficult and very other with 
Hard, for he fears it Execution by one be Execution by both, the Eſcape © Ars Ip 
will be ſo too, and that it is miſchievous; Cited by Holt Ch. J. Comb. 8 —_ 
435, 436. Trin. 9 W. 3. B. R. in Caſe of Britton v. Cole, | 


once, and 1 
would not 


| eport: ve over - ruled 
him in the Exception; And that Caſe bas been argued ſeveral Times in C. B. but not adjudged ; but 


the Court thought it hard to charge the other. 6 Mod. 37. Mich. 2 Ann. B. R. Anh, 3 Lev. 
399. Paſch, 6 W. & N. in C. B. Taylor v. Clerk, S. P. dubitatur; & adjornafur. 


19. For a vo/untary Eſcape Action lies as well againſt the Gaoler as 
the Sheriff; but tor a negligent Eſcape it lies only againſt the Sheriff. 
The Reaſon of its lying in the firſt Caſe againit the Gaoler is, 
That he is chargeable as a Wrong Noer, not as an Officer; Per Holt 
Ch. J. 1 Salk. 18, in pl. 8. Paſch. 12 W. z. B. R. in Cale ot Lane 
v. Cotton & al, V 1 | 


20. An 
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8 P. accord- 20. An Action lies againſt the Gaoler as well as again/t the Sheriff [v1 
ingly by a voluntary Eſcape ; tor it is in Nature of a Reſcue, and he is not charge- 
Holt Ch. J. bJe as an Officer but as a Wrong Doer ; But tor a Negligent Eſcape the 
barn wer, Action lies only againſt the Sheriff; Per Holt Ch. J. 1 Salk. 18. Paſch, 
pl 2. Mich. 12 W. 3. B. R. obiter. | | 
10 W. 3. | 


at Guildhall. 21. 1 Ann, Stat. 26 F. 2. If a Priſoner taken on an Eſcape Warrant, 


and committed to the County Gaul eſcapes thence, the Sheriff is chargeable, 


* 
* 


— 


(C) How the Priſoners ought to be demean'd in 
Execution. 


. Pn the Law a Priſoner in Execution ſhall not go at his Liber. 
LAWNS, ty within the Priſon nor our ot it with his Keeper, butt ſhall be 
SC. cited held ſtrict in Ward. D. 8 Eliz. 249. 84. lays that Tr. 24 D. 8. a 
3 Rep 44. Oecree and Order was made in the Star-Chamher by Advice of Fitz 


* Fol. 80). 


Toy James and Norwich Ch. Juſtices of the Benches, Fitzherbert ano 
35 Eli. Spilman J. accordingly, and Inzunction of this given to the 


R. in Boy- I&cepers of Priſons in all London, to obſerve the ſato Order and 
tons Caſe. Decree upon {Iain of 100 l. = | 


| Theres 2 The Gaoler ought to keep Men in Execution in ſalva & arcta 


great Diffe- Cuſtodia ; anD the Stat. W 2. 11. ſaith that Carceri mancipentur in 
rence be- Ferris, {0 that the Sheriff may keep them that are in Execution in 


Betten ot Irons and Ferrers, tO the Jutent that they ſhould the tooner fatigfp 


Priſoners in their Creditors. 3 Rep. Soyton 44. 


Execution | | „ 3 : 
for Debt, and thoſe who are impriſoned by this Act for Arrears of Rent, which directs that they 
Mall be arreſted &c and Carceri mancipentur in Ferris, but this the Gaoler could not hive done at 


the Common Law, neither was it ever practiſed or allowed by the Law, that a Priſoner ſhould be ſo 
uſed who is in Execution for Debt, unleſs he be unruly and endeavours to eſcape ; but it is expreſsly _ 
againſt the Law to do it where there is no ſuch Reaſon, becauſe a Priſon is for the ſafe Cuſtody of 
Men, and not to puniſh them, cites 1 Inſt. 260. a. So that it appears by this that a ſtricter Remedy was 
provided for Executions in Account than for thoſe in Debt. 2 Mod. 124. Mich. 28 Car. 2. B. R. in 


Caſe of Plummer v Whitchcot. 


3. Ik a Man in Execution in ]Priſon acknowledges himſelf to be 
bound in a Bill obligatory to J. S. without his Allent, to the In⸗ 
tent that J. S. ſhall fue in Bank (another Court) by which Judg- 
ment may be there againſt hin by Conkeſſion, upon which he may 
be removed by Corpus cum Cauſa, and there put in Execution in the 
Priſon there, which is not fo ſtrict as the other JIriſon, and docs 
this accordingly, and upon this ts committed in Execution accord- 
ingly, pet upon underſtanding of this Deceipr by the Court he ſhall 
 beremanded. D. 8 Eliz. 249. [b. pl] 84. per Cur, adjudged ; and 
Fine for the Deceipt to 101. and Vacat made of the Record. 
4 So if a Man be in Execution in a {2riſon at the Suit of a 
Common Perſon, and becauſe he will have more Eaſe and Liber: 
ty he acknowledges himſelf voluntarily, and upon a fained Cauſe, 
ro be a Debtor to the King, Upon which he may be adjudged to the 
Priſon of the Fleet to have more Liberty, and ſo to delay the Cre: 
Ditor of his Recovery, the Recognizance ſhall be received, but if he 
„ not otherwtle indebted to the King he ſhall be remanded to the firſt 
* Prion till Satisfaction of the Party, and afterwards he thail be 
llent to the Fleet to ſatisfy the King, 1 B. 2. cap. 12 


3 


V. Lambert. 
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Eſcape. 
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8 It a Man be in Priſon for Execution in a County or in a Liberty, the 
Gaoler cannot bring him out of the County or Liberty, unleſs in ſpecial Caſe z 
and it he does it, the Priſoner may have Action of 0 udgment, un- 


a; 


leſs he has ſpecial Authority, as by Privy Seal ty be at Weſtminſter, or the 


like. Br. Eſcape, pl 44. cites 3o H. 6. 6. 5 
6. A Man in Priſon by Procefs in Law ought to be kept in ſalva & arcta 


Cuſtodia, and by the Law ought nt to go out, though it be with a Keeper, 


and with the Leave and Sufferance of the Gaoler ; but yet Impriſonment 
muſt be Cuſtodia & non Pœna; for Carcer ad homines cuſtodiendos, non 


puniendos, dari debet. Co Litt. 260. 42. 


7 A Motion was made on the Behalf of S. that the Defendant being 
in Execution at his Suit tor a Debt to him due, and he having more Li- 


berty than was convenient tor a Priſoner to have, and that he lived at his 


Pleaſure without any Reſtratut, and therefore tor the more ſpeedy Pay- 
ment of his Debt the Court was moved to have him kept in ara Ciſtodia, 
Viz. to be kept in Fetters. The whole Court agreed in this clearly, 
that he ſheuld not have Fetters but for criminal Offences, but ordered that 
he ſhould be reſtrained of his Tiberiy. Bulſt 145. Trio. 9 Jac. Scriven 
v. Wright. 5 : 

8. Gaaler may put Irons on an unruly Debtor Priſoner ; Per Roll 


Ch. J. Sty. 339. Trin. 1652, Colonel Keyes's Caſe. 


9. Motion tor Habeas Corpus to remove a Priſoner in N. Gaol that 
was convicted of Felony, and had been burnt in the Hand, on an Am- 
davit that the Gaoler v/ed the Priſoner hardly; but per Roll Ch. J. that 
cannot be, but they may either zndif? the Gabler or bring an Action a» 
gainſt him. Sty. 432. Hill. 1654. Anon. 5 | 


.. ͤ ͤ —— — p ee 
D) What Act or Thing will excuſe an Eſcape, Fol . 


— 


Hy 1 the Sheriff arreſt a Man upon a Latitat or other Proceſs, * co. J. 


if the Priſoner be reſcu'd from him before he can carry him 419 pl. 10. 


to Priſon, and he returns the Reſcous againſt thoſe who made the 3 
Keſcous, this ſhall excuſe the Sheriff from the Action upon the Cale Henne 
for the Eſcape, becaule he is not bound, nor is it convenient for — Mo. 


him to bring Pole Comicarus with him to ferve every mean Dro- 872 pl. 


tels. My Reports 14 Jac. * ay v. Proby and Lumiy adjudged. “ 6, Flay 


eports 14 Jac .. rah Wuugeu. „ the She- - 
16 E. 4. 3. per all the Juſtices. Contra 44 El. B. K. + Lallom rig; of Ton- 

| he | „ | | "IC. 
| | all ehe Court 


held it no good Plea, but that the Reſcous will excuſe the Contempt againſt the King. ——— Roll! 


Rep. 388 pl. 9. S. C. adjornatur. — Ibid, 440. pl. 5. S. C. ſays that the Court ſeverel Times in- 
clinod that the Action lay, but afterwards upon Deliberation it was adjudged that it did not lie for 
the Reaſon mentioned in Roll ſupra.— 3 Bulſt 198 S. C. adjudged ſor the Defendant. 
§. C. cited 3 Lev. 46. — Sec Reſcous (F) pl. J. and the Notes there. = | | 

1 Cro. E 868. pl. 1 Waldo v. Lambert, S. C adjudged no Plea, —— Noy 40. Walde v. Lam- 
bert S8. C. adjudged no Plea; For he might have had a Poſſe Comitatus as well for ſerving the ſame 
Proceſs as an Execution — S. C. cited Mo. $52. in pl. 1162, —— S. C. cited Roll Rep, 
389. in pl, 9, —— 8. C. cited 3 Bulſt. 198. 3 5 | - 


2. Bur {if the Sheriff takes a Man upon an Execution às upon A Cro. ]. 


Capias ad Satisfaciendum, and he is reſcu'd from him before that 3% .. 


he can carry him to the Prilon though he returns che Retcous, pet this S. P. held 
hall not excuſe him in an Action upon the Caſe for the Eſcape, becauſe acco:d- = 


that he is to take Poſie Comitatus tu ſexve it at his Peril, aud the Par⸗ ing 


ty cannot have new Execution. y Reports 14 Ja. per Cur, ay Ren 
v. Preby and Lumley. 16 E. 4. 3. 6 B. J. 12. O. 7 El, 241. 47. Rep. 440, 
2 pl 5. 


| . ; 441 Pl 5. 
8 C. & S. P. reſolved per tot. Cur — 5 Buift. 198. 201. S. C. & S. P. held accordingly. la 
| 125 N N : e 


VVV 


— Koll 


So it it was on a Capias Urlagatum after Judgment. Cro. ]. 419. in S. C per Car. by 
Rep 389. Arg. cies D. 1 Eliz. 241. and 4 A. 


Crxxo. J. 419. 3. Ik a Sherift takes a Man upon a Proceſs and carries him to 
pl vets , the Gaol, and after is reſcued our of the Priſon and he returns the 
& 5.9. held Reſcovs, pet this ſhall nat excuſe him in an Action upon the Cale 


— Roll againſt him for the Eſcape, tor he mutt keep his Gaol at his Peril. 
Rep.441, My Reports 14 Jac. per Cur. 


reſolved accordingly per tot. Cur. 
4 Ita Sheriff upon Captas in Meſne Proceſs takes the Party 
bol Ss. and bails him Upon an Obligation with Surettes tor his Appearance 
CY > accotding to the Statute of 23 0. 6. and at the Day of Appear⸗ 
Sheriff re- ante returns a Cepi Corpus, and the Detendant does not appear, Vet 
turns Lan- no Action lies againſt the Sheriff, becauſe that he was bound by 
 guidws&c. the Statute to bail him, and the Party has not any Remedy but 
Bod, V Lat to procure him to be fin'd if he does not bring in his Body. ich, 
els, S. C. & 43 & 44 El. B. R. per Cur. between Bowles and Laſſells. And 
8. P. held there ſaid that a Judgment in Point was then vouch'd accoro⸗ 
2 ingly. R 5 | 
852. pl 8. Boles v Laſſels, S. C. adjudged accordingly. S. C. cited Mod. 244. Arg and Ibid, 


245. per Cur. who ſaid it was a ſtrong Caſe to govern the Point in the principal Caſe, which was the 
Caſe of Page v, Tulſe, And ſee Tit Return (R) pl. 10. and the Notes there. | 


Cro.E. $15, F. Ik the Priſon be broken by the Enemies of the King bp which the 
pl. 4 42. Priſoners eſcape; This ſhall ercuſe the Eſcape, becauſe the Gaoler 
8 K ins. c £0ud not reüſt it nor has Remedy over. D. 3 E. 6. 66. 15. 
per Cur, J El. 241. 47. 4 Rep. 84 Southcat's Caſe. 
y py Sp TT Eſcape pl. 10. cites S. C. — Br. Dette, pl. 22. cites S. C. - S. P. by Hale 
Ch. J. obiter in delivering the Opinion of the Court. Vent. 239. Hill. 24 & 25 Car. 2. B. R. | 


s Ss it the Priſoners eſcape upon ſudden Fire, this ſhall excuſe 
= the Eſcape, for it is che Act of God. D. 3 E. 6. 66. 15. 
Cro. E 815. 7. It a Priſon be broke by Rebels and Traytors within the 
P.4 Pc Realm by which the Priſoners eſcape, this ſhall not ercule the El 
cites 33 H. 3 E. 6. 66. 15. 4 Rep, 84. Southcot's Caſe, TE | | 
6 | | 


6.1. — | | 5 MI 
S8. P. by Hale Ch J. obiter in delivering the Opinion of the Court. Vent. 239. Hill. 24 & 25 Car. 
1 . — S. C. & S. P. cited Arg. 2 Mod. 28. —— Ld. Raym. Rep. 651. Paſch. 13 W. z. 
8. P. by Holt Ch. J. cites 33 H. 6. 1. 85 e | e 


8. Ik a Man be in Execution in the Fleet or other Place at the 
Suit ot the King and a common Perſon, and the Warden or Gaoler 
by the Command of the Lord Chancellor and Treaturer ſuffer him to 
go into his Country with a Keeper ro collect and leby Money the 
the ſooner to pay the Eing, and he goes accordingly and comes back 
again t9 the Priſon, yet this is an Eſcape as to the common Pper⸗ 
ſon; For this Act of the Chancellor and Treaſurer cannot ercuſe 
the Elcape; For che King himſelf cannot licence any Man to ga 
with a Keeper or otherwiſe at Large. D. 12 & 13 El. 297. 24. 
9. If a Man in Execution in the Fleet procures a Habeas Corpus 
in Trinity Term returnable in Mich. Term next tollowing in any 
Court of Weſtminſter, and in che mean Time goes into the Country 
avout his Bulinels or Recreation, and out of Priſon, but wich a 
Keeper or Baiton, yet this is an Elcape, 1 Car. Regis re 
(olv'd in the lower Houſe of Parliament, though upon a Conterence 
3 | 5 between 


grant a Habeas Corpus; & adjornatur. 


«+ 2 n - 4. * = 8 
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between the upper and lower Houſe of 8 it was pray'd by 
the Priſoners of the Fleet that Way ſhould be given for an Habeas 
Corpus to this Purpoſe for this Vacation in reſpect ok the great 


Plague now in London, yet the lower Houſe of Parliament would not 


aſſent to give any Way to it againſt the Law, though two Parts 
in three Parts diwided would aflent to it, becauſe it was againſt cne 
Law, and ſo excuſe themſelves to the Lords, and upon this nothing 
done by the Lords to whom the Petition was exhibited. Hobart's 
Reports, 273. TS 5 1 oe 1 | SE 
—_— Trin. 12 Car. B. B. declared by the Juſtices of B. R. that Cro. C. 468. 
it was referred to them by the King, whether in Regard of che bien 
Plague Habeas Corpora might be granted for the Priſoners in Exe- {mot this, 
cution in the Priſon of this Court and in the Fleet upon Judg⸗ and che Pro- 
ment in Banco and the Exchequer, and that upon Conterence had ceeaing⸗ 
between all the Juſtices and Barons, it was relolved and fo certi- heroveor | 
fied by them to the Ld. Keeper, That ik upon Habeas Corpora . Thank 
granted the Goaler ſuffers Pritoners to goat Large with a Baſton it ig 129, 130. 
an Eſcape, and that no Habeas Corpus ought to be granted by 
the Law to this ]Purpoſe, and they ſaid that when the King was 
mformed of their Dptinions he well approved it, and commanded 
that it ſhould be obſerved, and Juitice Jones ſaid, that in the 
Time of Popham it was ſo reſolved by ail the Juſtices, and ſo alſo 
at Reading Term 1 Caroli, and ſo alſa reſolv'd in 34 H. 8. 

11. D 296. b. Marg. pl. 24. cites Hill. 19 Eliz. C. B. Moſtin's 
Caſe, where the Id. Z. . aud Barons of the Exec hequer commanded 
the Warden of the Fleet to let out the Priſoner, it was adjudged that 


Moſtin ſhould recover againſt the Warden, and it was ruled alſo, that 


it at any Day after Term the Warden brought the Priſoner before them 
that it is an Eſcape. Co ae» Fo 5 N 
12. Defendant brought an Attaint to reverſe the Judgment, and the 
Judges bailed him to proſecute the Attaint Cum Effectu. But the Bait 
was not entered of Record; and in Debt againſt the Marſhal tor an Eſcape 
1 was for the Defendant. Cro. E. 5. pl. 4. Paſch. 24 Eliz. 
R. Vaſt v. Gawdy. k,, es 
13. Action &rainft the Sheriffs of London for diſcharging one who was Caſe againſt 


arreſted coming to defend a Suit depending there, It was held that the the Sheriff 


. ' | i s | 
Court cannot diſcharge one arreſted, except he be arreſted in the Face 6 


of the Court. Brownl. 15. Hill. 1) Jac. Wilſon v. London Sheriffs. pleaded that 
| 5 : ; 30 dg vs | 8 | he received 
a Writ of Privilege from the Marquis of Newcaſtle, reciting that he was a Juſtice of Peace, and 
Cuſtos Rotulorum ot that County, and that the Priſoner was convened before the Juſtices at their Seſ- 
ſions, and by the Law ought not to be moleſted eundo & redeundo during the 'I'ime he had any 
Cauſe there depending, and commanded the Sheriff to diſmiſs him, which he did accordingly ; and 
upon Demurrer this ſeemed an ill Plea, for the Juſtices cannot cauſe a Perſon arreſted to be diſmiſſed. 
Raym, 16 & 17 Car. 2. B. R. Clerk v. Molineux. —— Sid. 269. pl. 22. S. C the Court doubted 
on the ſecond Motion, whether the Privilege ſhould extend to ſuch Inferior Courts, or only to the 
Courts here; whereupon the Detendant offered to waive his Plea and to plead Not Guilty. 
Lev. 159. S C. Windham and Twiſden inclined that the Privilege ought to be allowed, otherwiſe _ 
the Buſineſs of the King would remain undone. But per Kecling the Juſtices of Peace cannot 


14. If J. S. is in Execution and a Habeas Corpus ad Teftificandum is 


direcled to the Gaoler where J. F. 1s in Cuſtody to bring him (who is his 


Priſoner) to be an Evidence; if the Gaoler by Virtue thereof brings rhe 
Priſoner, it is an Eſcape ; ſaid by Twiſden [© have been adjudg'd by 
2 Judges. Sid. 13. Mich, 12 Car. 2. B. R. Fitz-Jeflery's 
Caſe. . 10 25 1 eee ee 


15. In 
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bo C Eſcape. 

= 2 Mod 214. 15. In Debt on a Judgment the Detendant pleaded that he was taken 

"it Sand on a Capias and committed to the Marſhal 2 Execution, where he way 

\ 1 for more than a Year, and afterwards endeavour'd to find the Plaintiff by al 

x leld this Ze Ways he could that he might ſatisfy the Plaintiff his Money, but that 
Payment no the Plaintiff concealing himſelt purpoſely to detain the Defendant in Priſon, 
Diſcharge he paid it to the Marſhal to the Uſe of the Plaintiff, whereupon the Mar. 
. hgnd thal ler him go at Large The Plaintitt replied that he was commorant 


Wild J.e t Weſlminſter, and that the Defendant well knew it, The Court held 
contra — the Plea not good. And Judgment tor the Plaintiff. 2 Jo. 97. Mich, 
2 Ley 203. 29 Car. 2. B. R. Tailer v. Baker. Fs Wt 
Taylor v 3 5 neat 3 on 5 | 
Bekon, $ C and rhe Plea adjudged to be ill, — 2 Jo 93. at the End of the principal Cafe, the 
Court held that this Cale differed much from that of Payment to the Sheriff on a Fiert Facias, for 
there he is commanded to levy the Money of the Goods of the Defendant by the King's Writ, but ng 


N p 4 


ſuch Au horityis given to the Mayſhal. — Ste tit. Sheriff (F). 


Dedit con- 16. Precedent Aſſent of Plaintiff” will excuſe Eſcape, but ſubſequent 

ſenſum to Aſſent will not make it an Eſcape with Aſſent ot the Plaintiff, and 

the Sheriff 3 3 | 3 | Y | | 

that che Pri- therefore he has either Remedy againſt the Sheriit, or may retake the 

ſoner ſhould Party. 'Y Salk, 271, | pl. 1 Mich. 4 W. & M. in B. R. Scott . 

go at large, Peacock. x . | | 

Was a god . | | | | | 

Plea in Debt brought againſt the Sheriff, though it was urged that he ſhould plead it by _ of Li- 

cence. Goldsb 81. pl. 20. Hill. 30 Eliz Cunney v. Harrington. — — Diſcharge of one in Executi- 
on may he by Parol only, As where J. S. is in Execution ar my Suit in the Cuſtody of the Gaoler, 

and I bid the Gaoler let him go at large out of the Priſon, it isa good Diſcharge. Brown's Anal. 29. 


17. A Faſtice of Peace did by Virtue of the Stat. of 22 & 23 Car. 2, 
cap. 20. diſcharge a Priſoner who was in Cuſtody for 1001. though the 
Dicharge was illegal, yer upon an Eſcape brought againſt rhe Sheriff 
in C. B. he was excajed, becauſe the Fuſtice of Peace had a Furiſdittton 
and Authority by the Statute to diſcharge a Prifoner in ſuch Manner as is 
therein directed, and though he had exceeded his Power, get the Sheriff is 
not to le puniſhed. 4 Mod. 353. Mich. 6 W. & M. Arg. cites Sir 

Tho. Orby's Cate, who was Sheriff of Lincoln. 353 
158. 8 8 9. V. 3. cap. 27. S. 6. No re- taking ſhall le given in Evideuce 
in Action of Eſcape, unleſs Spectalty pleaded, aud Oath that ſuch Eſcape 

dus without the Goaler's Conſent, and gives Soo l. Forfeiturefor falſe Oath. 
Lutw. 582. 19. Debt was brought by the Plaintiff Executor of A. againſt the De. 
589.5 Cad-ſendant as Executor of B. formerly Sheriff ot the County of D. Upon Nil 
omen acl Deber pleaded, the Fury found a Special Verdict, viz. That A. recovers 
am. ed a Fundement againſt F. and ſued a Capias ad Satisfaciendum directed to 
B. then Sheriff &c. which Writ of Capius ad Satistaciendum was exe. 
cuted by the Under-Sheriff ; and F. being in Cuſtody agu a Term. for 
Tears to the Under-Sheriff in Satisfaction of the Money recovered by the 
 Fudgment, and to be diſcharged ou of Execution; and this Atfirnment Was 
o be void upon Payment of the Money recovered by the Fudginuent at a Day 
after the Office of B. to be Sheriff ſhuuld determine; and upon this F. was 
diſcharged out of Execution, and at the Day c. he paid the Money 10 
the Under-Sheriff ; but the Under-Sheriff did not pay the ſaid Money to A, 
B. died; and A. died; and the Plaintiff as Executor of A. brought this 
Action againſt the Detendant, and it was adjudged that it did not lie; 
becauſe the Releaſe of F. out ot Cuſtody was an Eicape in the Sherith 
and the Receipt of the Money after wards could not purge ir, Ex re- 
Iatione Meri Flace. Ed, Raym. Rep. 399. Mich. 10 W. 3. C.. 
Langton v. Wallis. „ N 
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20. If the Plaintiſf orders the Sheriff to let a Man who is in Execution This is 
at his Suit to go at Large, and he does ſo accordingly ; it is a good Bar miſprinted 
in Debt for the Eſcape; Arg. cites Dalt. 77. and 3 Bulſt. 98. 
* Blamford v. Blamford, chat if in ſuch Caſe the Sheriff refuſes ro rent 
let him go at Large, an Action ot Falſe Impriſonment lies againſt him; but it ſhould 
and there the Ld. Coke ſays, That the Sheriff is bound to take Notice be the very 
of the Plaintiff; And cites 2 Cro. 379. Withers v. Henly to the ſame er bor. 


it being on 
a ky difft» 
oint, 


Purpoſe. Arg. Ld. Raym. 555. Paſch. 12 W. 3. in Cafe of the King thers v. 
| LEE ä | | Henly, 


21, If the Court grants an erroneons Execnt ion, yet that will mot excuſe 


be Sheriff where there is Eſcape, Brown's Anal. 29. 
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| that he could do, and by this 
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(E) Taking upon freſh Suit, and what ſhall be ſaid 


| freſh Suit. 
1. TF ad Han in Execution elcapes without the Aſſent of the Gaoler, Ir one d 
and the Gaoler makes freth Suit after him, and rerakes him Execution . 
before any Action brought againſt him by the Party, this ſhall excuſe Go and 


him againſt the Party to whom the Party was in Execution, — , mnt ans 


| ther County, 
and is there vetaken upon cy Suit, notwithſtanding it may be ſaid that the Sheriff cannot have 4M I 
Cuſtody of him in another Ry; he having no Authority there, yet becauſe that he did all 
"reſh Suit retook him, and this before any Action brought, the 
Judges will adjudge this no Eſcape. 3 Rep. 44. b. in Boyton's Caſe.— — Barnard, Rep. in B. R. 
355. Trin. 3 Geo 2. in the Caſe of Stonchouſt v. Mallms, the Court ſaid that it had been fo often 
reſolved that the Retaking muſt be before the Action brought that the would not enter into any 
Argument of that Point now. | | gs | g 


Cur. upon Evidence at the Bar, where the Illue was, whether he 


immediately after the Eſcape made freſh Suit; and per Cur. ruled 


that this ſpecial Matter was good Proof of the Jſſue, ſcillcet, that 
be made the freſh Suit according to the Jſſie. Jntratyr Cr. 


10 Car. B. R. Rot. 62). D. 11 Car. B. R. between Elo and 


Sir F. Lenthall, in Debt upon an Eſcape ſuch Jſſue being joined ang 
Evidence given that the riloner eſcaped at Nine ot the Clock of the 
Night, and the next Day immediately atter Notice, ſcilicet, at Five 

Clock the next Morning freſh Purſuit was made, and upon this the 
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See pl. 2. 4. If a Priſoner in Execution eſcapes by Negligence of the Kee. 
| ks go per, though he be taken upon treſh Suit after an Action brought againſt 
Noresthere. the Sheriff for this Eſcape, by which he is in Executton again, pet 
— And fee this ſhall not excuſe the Keeper, but the Platnfitf ſhall recover 
6 qty anainſt him. Mich. 13 Car. B. B. between Bur/ord jAlaintiff 28, 
pl. * Some and Gaier Sheriffs of Middleſex, adjudged upon a Oemurrer 
1 in an Action of Debt againſt them tor the Elcape. Intratur Tr. 
13 Car. Rot, 110). e N 
F. A Feme in Priſon in a Caſtle leaped over the Caſtle Wall into the Ditch 
of the ſaid Caſtle, and the Warden of the Caſtle levied the Cry and re. 
took het, and yet it was adjudged an Eſcape. Br. Eſcape, pl. 14. Cites 
TC ES <---: = HIT 33 
6. A Man made Attachment in one County, and the Party reſcued it. 
aud went with it into another County, and the Officer freſhly parſued ang 
retooꝶ it, and well per Cur. therefore ic ſeems that the fame Law is of a 
Priſoner, as long as the Officer freſhly purſues and retakes, it is no 
Eſcape, though it be iz a foreign County. Br. Eſcape, pl. 4. cites 
33 H. 6. 2. 8 | 
3 Rep 62. oe If PlaintifF recovers againſt the Sheriff, rhe Sheriff after this can- 
0 N not retake the Priſoner, but is chaſed to his Action on the Caſe. And 
S Creole. it ſeenis he ought to retake him before the Return of the Writ. Mo 660, 
ed _ the pl. 902. Mich. 34 & 35 Eliz. B. R. in Caſe of Grills v. Ridgway. 
herift nay | | | A 1 | 
| . — FEY after Action brought againſt l, im.— Show. 750. Mich. 1 W. & M. it was faid per 
Cur. that the Reſolution in Ridgeway's Caſe 3 Rep. 52. that the Sheriff may retake and derain, 
though ſo Pofirively laid down there, is not in Poph. Rep. 42. and in Mo. 660. is the clear contrary 
delivered for Law. | | ) ĩ łò nn nn | | 


Mo. 660. pl. 8. In Debt againſt the Sheriff of Devon for ſuffering C. in Execution 
| 294. at S. to eſcape in London. The Detendant pleaded in Bat that C. wil 
8 C. 88. b. in his Cuſtody in Execution until he broke the Priſon at &. againſt the Will 
agreed as to of the Defendant, and eſcaped ; upon which he made freſh Purſuit, aud re- 
the loſing took him at 8. The Plaintiff by Proteſtation that the Defendant did nor 
| . . make freſh Suit, pleaded, that after the Eſcape, and before he reroo 
ancient Pre. him, he ſuffered him to be a whole Day and Night out of his View ar 
cedents are London. Upon Demurrer it was agreed per tot. Cur. that though he 
Hot to plead Twas out of Sight, yet if he is re-taken upon a freſh Purſuit, he ſhall be in 
Freſh Suit p..-ution at the Suit of tbe Plaintiff; and that it he fly into another 
wichin the | . : | * 
View but County, the Sheriff may retake him there upon a freih Purſuit, becauſe 
only Freſh the Eſcape was of his own Wrong, of which he ſhall never take Ad van- 
Suit. —Cro. tage; and the Plaintiff not denying the treſh Purſuit but by Proteſtati- 
F. 439. pl. on has relied only upon the Matter of the being out of his View, fo the 
1 hog v. Eſcape at London not anſwered, the Court will not intend other Mat- 
S. C. & $ P. ter than he himſelf has ſhewn ; but had che Plaintiff demurred upon the 
as to the Bar he ſhould have had Judgment. 3 Rep. 52. Paſch. 36 Eliz. B. R. 


Freſh Suit p 10 . 
1 Rigeway's Caſe, 


i before he is vetaken the Party brings bis Action of Debt, then the Ret aking of him afterwards ſball nt 


avoid the Plaintiff's Action, although the Retakiog is upon Freſh Suit. — 8. P. as to the bringing an 
Action againſt the Gaoler before the Retaking the Priſoner, that now the Gaoler cannot retake him 
Po as to be in Execution for the Plaintiff again, but only for his own Indemnity; And Popham com- 
pared it to Waſte, which if repaired before Action brought the Party ſhall not have Aion. — 
Gouldsb. 180. pl. 114. ſeems to be 8. C. —Popb: 41. S. C. accordingly.— S. C. cited Jo. 145. 


9. The Defendant being in Execution in Norfolk brought his Habeas 


Corpus to come before a. Fudge at the Lent Aſſiſes, and eſcaped ro London, and 
in Eaſter Term following was retaken, and thereupon he brought an 
Action of talle Impriſonmient againſt the Bailiff; but che Court held, 


thar 
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Butler. 


5 
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11. Voluntary Eſcape by the Gaoler without Aſſent of the Plaintiff Sid. 3 30 pl: 
Shall not prejudice the Plaintiff ; but that he may bring a new Executi- rn 1 
on; Adjudged. Lev. 211. Paſch. 19 Car. 2, in B. R. Alanſon v. nete, 

7 ” N e duſce him 


3 Rh 5 POOR dut the Par- 

ty may, becauſe otherwiſe by the Death or Inſufhciency of the Sheriff, or other Officer who had 
the Cuſtody of the Priſoner, he may be without Remedy. | | 

In Caſe of an Eſcape againſt the Will of the Sheriff, either Plaintiff or Sheriff may retake ; But on 

Eſcape with Conſent of the Goaler the Party has only Remedy to take, not the Sheriff; it with Con- 
ſent of the Plaintiff, then neither Plaintiff nor Sheriff can retake him, though the Debt be unſaul- 
fied. Show. 157. Cites Alanſon v. Butler and ſayes it is true Law and ſettled. —- 2 Mod. 136 
Mich. Car. 2. C. B. Baſſet v. Salter, S. P. and the Court would not ſuffer it to be argued becauſe 
it had been lately ſettled that it was at the Plaintiff's Election to do either, and upon a Writ ct Er- 
ror brought in the Exchequer Chamber the Judges there were of the ſame Opinion; But ſays, that 
in the Ld. Ch. J. Vaughan's time the Court of C. B. were divided, but it is ſince ſettled. Freem. 
Rep. 213. pl. 220. S. C. & S. P. held clearly by the whole Court, and cites it lately reſolved ac» 


cordingly in the Caſe of Crune v. King. 


12. If there be a voluntary Eſcape in the Officer who takes the Party 
again in Execution, (which he ought not to do) yer the Plaintiff may 
have him in Execution it he will ; Per Holt Cn. J. Comb. 3 96. Mich. 
8. W. 3. B. R. Ettrick v. Bre well. e 
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(E. 2) In what Caſes the Perſon may be retaken with⸗ ; 


Eſcape-Warrant &c. 


i. 8 8 9 P. 3. IF any Priſoner committed in Execution to either or any of 
26. 8.7. I the Priſons ſhall eſcape by any Means whatever, the Cre- 


ditor at whoſe Suit he is charged in Execution may retake ſuch Priſoner by a 
mew Capias or Ca. Sa. or ſue forth any other Kind of Execution on the Fudg- 


ment as if ſuch Priſoner had never been taken in Execution. 55 5 5 
2, 1 Ann. Stat. 2. cap. 6. F. 1. I any Perſon committed, rendered A. was com- 


or charged in Cuſtody in the Queens Bench or Fleet, in Execution, mitted by 


or on meſne Proceſs or Contempt, ſball go at large, upon Oath thereof cen 5 


zin Writ before a Fudge of that Court where the Action, Fudgment or 11 in ref. 


Execution were, or where the Party was committed or charged, ſuch a cuing another 
Fudge is required to grant one or more Warrants, reciting the Action, Hxe- taken on Ld. 
<ution or Contempt, with which ſuch Perſon flood charged, which Warrants — 5 
ſhall be in Force in all Places in England, Wales, and Town of Berwick, it was heid 

Airected to all Sheriffs, Mayors, Bailiffs, Conflables &c. in their reſpective that A. not 
Ereciucts, to retake and commit ſuch Perſon eſcaped, to the common Goal being him 
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ſelt commit- of the County where retaken, there to remain without Bail or Removal, un- 


ted, bur on- ,;} Satisfaction be made of the Debt, or diſcharged by due Courſe of the 


ly aſſiſting | 
another who Law, 
was commit- 


ted was not within the Statute, ſo as that an Eſcape. Warrant would lie againſt him, though it lay 
againſt the Perſon reſcued by him. Was Rep. 439. Trin. 1418. in B. R. Pain's Caſe. 


3. The Defendant being in Cuſtody upon meſne Proceſs eſcaped „and 


was retaken upon an Eſcape-Warrant, by Virtue of the Stat. 1 Ann. 
cap. 6. and B. R. was moved, that upon bringing the Money into 
Court he might be diſcharged, but the Court faid they could not do 
it. 6 Mod. at. Mich. 2 Ann. B. R. Hetherſhall v. Bowes. 

4. The Plaintiff in Debt on a Bond to come to an Account had been a 


Priſoner in the Fleet and eſcaped was retaken upon an Kſcape-Warrant, 
according to the late Act of Parliament, and committed to Newgate, and 

upon Affidavit made that nothing was due, and the Plaintiff by being in 
Newgate being diſabled from coming before a Fudge to ſhew his Cauſe of 


Action, and that Diſability coming from his owns Wrong, viz. his Eſcape, 
the Court ordered common Bail, but it he had not eſcaped he might 


have got out by a Day-Rule. 6 Mod. 63. Mich. 2 Ann. B. R. Cotton 


2 Salk. 626. F. A Priſoner eſcaped and was retaken on a Sanday by Virtue of 2 


[5.6.0.4 > 1DE- | a8. 
hs Pace Fudge's Warrant, called an Eſcape- Warrant. The Queſtion was, whe- 


ingly, and ther this taking was ſuch Service of Proceſs as was againſt the Act of 
that the 29 Car. 2. cap. 7. Per tot. Cur. this is a Taking in Nature of a 


Party id in Freſh Purſuit, and is no original Proceſs, and the Gaoler or Party 


{111} opon might have taken him upon a Freſh Purſuit on a Sunday before this 
the old Com- | | 


mitment con- Statute. 6 Mod. 95. Hill. 2 Ann B. R. Parker v. More. 


tinued | 


_cown.—3 Salk. 148, 149. pl. 1. Moor's Caſe S. C & S. P. held accordingly —2 Ld. Raym. Rep. 
1028. S. C. held that this reraking is not within the Meaning of the Statute 29 Car. 2. and that he 
might have been retaken on a Sunday without a Warrant, ——6 Mod. 3 Salk. and Ld. Raym. Rep: 
ſays that it was held otherwiſe in C B. and the two laſt Books ſay that the Barons of the Exchequer 

And Ld. Raym. Rep. ſays that the like Motion was made before in the 
lame Term in B. KR. and the Court was then of the ſame Mind, | | 5 | 


were equally divided, 


6. A Priſoner in the King's Bench eſcaped and was retaken upon au 


Ejcape-Warrant purſuant to the late Act by Perſons of whom none was an O- 


Picer as the Af direfFs, The Sheriff was ordered to return the Warrant who 


returned it thus, (viz.) that he was brought to him in Cuſtody of one 
R. and others to him unknown, by Virtue of the Warrant &c. and 


that he detained him in Cuſtody juxta exigentiam Warranti predict. 


It was moved that this new Act being in Aid of the Execution of 


Juſtice, for that Reaſon ought to be favourably extended; Bur per 


Holt Ch. J. the Party being brought to the Sheriff by a Warrant ille- 


gally executed, it is as if there had been no Warrant at all, and there= 
fore he cannot detain him, eſpecially ſince ir doth not appear that any | 
of the Perſons who brought him was a Conſtable, or other Officer of 


the Peace, or afirmed himſelf to be ſo, for it is from ſuch only that 
the Sheriff is to receive him, and from no other. Atterwards the Ra- 
turn being filed the Court adjudged it inſufficient, and granted an 
Hab. Corp. to bring the Priſoner back to the King's Bench Priſon. 
6 Mod. 154. Paſch. 3 Ann. B. R. Rich v. Doughty. 1 
n. One was taken up by the Defendant on an Eſcape-Warrant about 
eight in the Morning, and long before the Court fate ; on a Motion for an 


Attachment it was inſiſted that he could not have a Day-Rule at that 


Time; Bur this was over-ruled ; becauſe in this Cate there ſhall be 
no Fraction of a Day, and the Opinion of the late Ch. J. Holt was now 
mentioned, (viz.) That where a Perſon is taken upon an Eſcape- 
8 | )) ro ety e Warrant 
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Warrant, who had obtained a Rule for that Day, that the Proſecutor 
ſall be committed; and that it was ſufficient if the Party had deli- 
vered his Name in Writing to the Clerk the Night before the Day he 
moved for a Day: Rule, as ſoon as the Court ſhould. lic ; but it aps | 
pearing in the principal Caſe, that the Day-Rule was obtained after | | | 
the Party was taken upon the Efcape- Warrant, on Purpoſe to avoid 


nd the Commitment by Virtue of that Warrant, and that his Name Was : ; | 
unn. not delivered to the Clerk the Night before, bur a little Time before | | 
0 the Court fate, it was ruled, that he ſhould continue in Cuſtody,, 8 
do Mod. 80, 81. Trin. 8 Geo. Wilkinſon v. Matthews. CHOKE 
J. Defendant had been a Priſoner in Woodſtreet Comprer in 1732, 

2 ä upon meſne Proceſs at the Suit of Brown, Plaintiff's Inteſtate, and 
nt, bdeing at that Time a Serjeant at Mace, the Keeper of the Compter ſuffered 
nd WR bim to have the Liberty of the Gate, (as it is called) that is, to have his 
i” | Liberty apon Promiſe to return into Cuſtody whenever called upon by the 

of Keeper; The ſaid Action having never been diſcharged upon the Books 
x, of the Compter, and Brown in his Lite-time having obtained Judg- 
br WB ment, the Plaintiffs revived the ſame by Scire Facias, and having 
On | obtained an Award of Execution, charged the Defendant (ſtill a Pri- a 


ſoner on the Books) with a Capias ad Satisfaciendum as a Priſoner ih 
= Cuſtody of the Sheriffs ot London; whereupon the Keeper ot the 
Compter endeavoured to perſwade the Detendanr to return into Cuſto- 
dy, which he refuſing, the Keeper on Sunday Nov. gth retook the 
| Defendant at George's Coffee-houſe Temple Bar, without any Warrant, 
and Defendant moved againſt the Keeper to be diſcharged, inſiſting 
that as the Eſcape was voluntary, the Keeper could not retake him, 
and alſo inſiſting, that the Debt was paid to Brown in his Lite-rime. 
The Keeper, on ſhewing Cauſe, could not controvert the firſt Thing 
inſiſted on, viz. that the Eſcape was voluntary, and as to Payment of 
the Debt, that was our of his Knowledge; Brown's Action never 
= was diſcharged from the Books, and the Plaintiffs were not Parties 
do this Motion, but there had been a former Motion this Term by De- 
fendant to be diſcharged, the Debt being paid; The Plaintiffs had 
= anſwered that Fact, and ſhewn ſufficient Cauſe to keep him in Cuſtody. 
The Eſcape on all Hands being admitted to be volutary, Mr. Juſtice 
Denton, and Mr. Juſtice Forteſcue, were of Opinion that the Keeper 
could not retake the Deſendant and that he ought to diſcharge him; 
Had the Eſcape been real, the Keeper might have retaken Detendanr 
on a Sunday, and is not reſtrained by the Statute 29 Car, 2, Mr. Juftice 
Reeve was of the fame Opinion in Point of Law, bur 1 it too 
much for the Court to relieve Defendant, who appeared to have acted 
(at leaſt very diſhonouradly with Regard to the Keeper) in this Sum- 
mary Way upon Motion, and that Defendant ſhould be put to his 
Action, or an Audita Querela. Detendant was ordered to be diſcarg- 
ed. Notes in C. B. 264, 265. Mich. 9 Geo. 2. Featherſtonehaugh, 
and Wife Adminiſtratrix of Brown v. Atkinſo n. 
8. A Priſoner in B. R. charged in Execution there was turned over 
to the Fleet, and there likewiſe charged in Execution at the Suit 
of the ſame Party, and on the zoth of Jan. lait was talen on an 
Eſcape-Warrant ſigned by a Judge of B. R. He inſſted un a Day- 
Rule, but on ſearch there was none for that Day; thereupon as he was 
Carried throughthe Old Baily towards Newgate, tbe Officers of the Fleet 
” reſcued him. It was held upon the Words of the Stat. 1 Ann, cap. 6. 
* Thar any Judge of the Court where the Action was brought may 
grant an Eſcape-Warrant, and that a Judge of C B. may grant it 
though the Priſoner is turned over and charged in Execution in B. R. 
and ſo Vice Verſa; And as to the Entry of his Name in the Petition for 
4 Day-Rule it ſignifies little unleſs * * is Court; And therefore 
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an Attachment was granted againſt the Reſcuers, and ruled that he 
ſhould be taken out of the Fleet and ſent to Newgate. 8 Mod. 240 
Paſch. 10 Geo. The King v. Dunbarr. | 15 
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(E. 3) Remedy againſt the Eſcaper, the Sheriff or 
2 the Gaoler. e 
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1. IF a Man recovers Delt or Damages againſt one who is in Priſon by 
way of Execution, and he eſcapes, he ſhall have Debt againit 
the Gaoler or againſt him; Per Skrene. But the Reporter ſays nor 
againſt the Priſoner; For he was in Execution before, quod nota by 
him that this ſhall be Execution to the Party, though, he did nor elec: 
it, and if it be awarded after Judgment that he be diſmiſſed, this is a 
Bar of Execution, quod nota ibidem by Award. Br, Executions, pl, 
33. cites 11 H 4. 12. 44, 45. | 
2. Where a Man whole Body is in Execution eſcapes, the Party has 
no Remedy but againſt the Gaoler ; Per omnes in B. R. Br, Eſcape, 
pl. 12. eites 14 H. J. 12. . | „„ 
3. If a Priſoner in Execution eſcapes with the Permiſſion of the Gaoler 
the Execution is utterly gone and extinguiſhed, and rhe Plaintiff ar 
whoſe Suit he was taken in Execution ſhall never retort to him who 
_ eſcapes but ſhall hold himſelf to che Gabler tor his Remedy; But if 
ſuch Priſouer eſcapes of his own M rong without the Prrvity or Conſent ef 
the Caoler, the Gaoler may well take him again for his Indemnity, 
until the Plaintiff has determin'd his Election whether he will haic 
his Remedy againſt the Gaoler, or that he will maintain the Executi- 
on; Per Curiam. 2 Le. 119. in pl. 162. Mich. 29 & 30 Eliz. B. R. 
in Caſe of Phillips v. Stone. cites 13 H. J. 1. 2. „„ 
4. The Body, Lands and Goods of 7. S. were in Execution, and the 
Beady eſcaped, yet he could not be diſcharged of the Reſidue by Audi- 
ta Querela; And in ſuch Caſe it ſeems, that if the Sheriff ſuffers the 
Body to eſcape, yet the Dettee cannot have Action of Debi for all the 
Debt againſt the Gavler, but an Action upon the Caſe ; For the Land and 
Goods which is ſatisfaction is Sutficient, Roll Rep. 204. in pl. 6, 
Trin. 1g Jac: eite it as Roade's Caſe, e. 
F. A. Stire Facias quare Fxecutionem habere non debet would lie 
againſt one that made a voluntary Eſcape, and there is no. Reaſon, but 
that he may as well be taten by the Party again without a Scire Facias, 
for the Party has an Intereſt in the Body of the Pledge until his Debt is 
ſatisfied ; Though if the Priſoner ſhould bring Treipaſs againſt a Gaoler 
that detained him after a voluntary Eſcape, he could not defend it; 
the Miſchief would be exceeding great it the Sheriff &c. might at 
his Pleaſure put the Plaintiff to an Action only agaiait himfelt; For 
this laſt Vacation the Warden ot the Fleet turned as many . Priſoners 
at large as their Debts came to 800001. and ran away himſelf; Cited 
er Hale Ch. J. Vent. 269. as held per tot. Cur, 9 Car. in Cate of 
barks . e e eee pgs 
8 6. Executor brought Sci. Fac. on a Fudgment in Debt fur the Teſtatit 
Paſch. 22 Againſt the Detendane Puare Executionem havere non debet. The De- 
Car. 2. C. B. tendant pleaded that he was taken in Kxecution by Ca Sa. upon ti 
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E was given for the Plaintiff as to this Point per tot. Cur. præ- the Plaintitt. 
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ter Vaughan, who totis Viribus was againſt the Judgment. 2 ſo. 21. —8 C. cit- 
Caſes in C. B. Allen v. V inter. Freem Rep. 
| | : | 213. pl. 220, 


82 adjudged in C. B. and affirmed in Error in B. K. 


5. If one in Execution eſcape, the Plaintiff has his Election to ſac 
Sheriff upon an Eſcape, or elſe the Deiendant, but he cannot have 1 
Capias againſt the Deſendant without @ Sci, Fa, 12 Mod. 230. Mich. 
10 W. 3. Anon. 3 e 
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(F) In what Caſes the Sheriff or other Officer ſhall be 


charged for an Eſcape. 


1. IJ J recover againſt J. S. and the Sheriff rakes him before any Fitah. Barre; 
I Wrir of Execution comes to him, and ſutfers him to go ac Large, Pl. 248. cues 
he is not chargeable for this. 18 E. 3. 35. b. e 

2. Ik A. brings a Scire Facias againſt B. upon a Recognizance in Cro. J. z. 


Chancery, and has judgment againſt B. and after it is entered up⸗s C in 8. R. 


on the Record, that Elegit habere Executionem per Fieri Facias, und by 1 
this is recurnable Nihil, and then it is entered that A. proſecurus t uit, Clifford, 
a Writ of Capias againſt B. upon which B. is taken by the Sheriff, bur adjourn- 


und atter ſuffered to eſcape ; in this Caſe no Action lies againſt the cd — 


Sheriff upon this Eſcape, becaule there is not aoy Award of the Ca- Y©!7-42- 


plas by the Court, blit is taken but without the Warrant, and no 1 boy wo 


Capias lies upon a Recognizance by the Law, and for this there not; Juitices as 


being any Award of the Capias (which would be a Judgment tho here, bur 


erroneous ik there had been ſuch Award) the Sheriff may well rake hrs 


Advantage of it; Adjudged in a Writ of Error in the Erchequer-Z__; gulli. 


Chamber between the K. of Cumberland and Weaver, Jntratur B. 63. S. C. ad- 


© -44El. Rot. 453. B. R. and the Judgment in B. R. reverſed, judged tor 


| | the Plaintiff. 
—— Brown]. 83. S. C. bur ſeems only a Trat ſlation of Yelv Capias lies at Common Law 
to execute a Recognizance. Mo. 274. per Clerk, Gent. and Manwood Ch, B. Ugnoll v. 
Paſton.— S. P. by Manwood Ch. B. much inforced. See 2 Le. 88. in Cale of Opnell v. 


Pafton..—— Cro. E. 576. S. P. that though the Capias was erroneouſly awarded, yet the Party 


being raken by Force thereof, it is a Fe | | | 
and the Sheriff is chargeable for the Eſcape. Coniers Sheriff of Darham's Caſe. 
707. in Caſe of Leighton v. Garnon, and the Sheriff ſh+ll not diſpute nor take Advantage of this er- 


od Execution for the Party as long as it continues unreverſed, 


roneouſneſs of the Proceſs, admitting it to be ſo; for it was a good Warrant to him to take him, and 
| falſe Impriſonment lies nor againſt him, and by their Aſſent the Plaintift had Judgment Cro. E. 164, 
165. Ognell v. Paſton. —-— So where a Ca. Sa. was ſued out after the Year, and the Sheriff took 


him and let him eſcape. Cro. E. 188. pl. 14. Trin. 32 Eliz. B. R. Buſhe's Cale. 


3. In an Attion upon the Caſe in B. R. againſt an Officer of an (SA 
nterior Court tor an Eſcape, if the Plaintiff declares that he brought A 
an Action againſt J. S. in the ſatd Inferior Court (as in Gingſton NMar 8 .. 


upon Hull) upon an Obligation made at Þalifax in the County of 20 Paſch. 
Pork, and does nor allege it to be within the Juriſdiction of che ſaid 15 Car. A- 


| Interior Couit; And that upon this Judgment was given, and Ex- von, 8 b. 


and ſcems 


ecution granted, and Detendant took him in Execution, and fut. o be S. C. 
fered him to eſcape, and for this he has brought this Action. This —-5 C. 
Declaration is not ſufficient to charge the Detendant, becauſe it is<i<0 by 
not alleged that the Obligation was made within the Jurisdiction o (ſoha) . 


the Coukt, for tha the Artion be tranſitory, pet it is an Juterior dich W. 


Couct & 1 2 


§. P. Cro. K. 


> a* 0 ax bd ” * 


1 3 Eſcape. 

kae 1567 Egiirt which has a limited Jurisdiction of 

and qbſerves the Juris dickton, the Proceedings there were Coram non Judice, any 
AL all utterly void, ot which the Office fhall rake Advantage in this Act j 

the Jen, on upon the Eſcape. P. 15 Car. B. G. between Richardſon un; 

ment in this Barnard Per Cur, avzndged in arreff of Judgment after a Verdig 

| ee kor the Plaintiff upon ſuch Occlaration, Intratur Tr, 14 Car, 
ecauſe it | | | 

appears in Rot. 1590. | 

the Body ot 5 | | 5 1 2 by 

the Declaration, that the Place where the Obligation was made was in the Bady of the County, on 

of their Juriſdiction ; Bur ſays, that where nothing of this appears by the Plaintiſt's Declaration, i. 

ought to be notified to the Court by the Plea of the Defendant to the Juriſdiction of the Court 

which Plea if the Court refuſes or accepts it and proceeds after, if the Plea is offered as it ought % 

be, before Imparlance and upon Oath all Proceedings after ſhall be void. 5. C. cited by At. 

| kins and Scroggs J. 2 Mod. 197.— 8. C. cited 3 Lev. 23. N | 


"£6 1 4. If A. recovers againſt two jointly, and takes both in Execution, 
by Coke Ch. and after one is fuftered to eſcape, though the other continues 
ha Trin. in Priſon, pet Debt ites on the Efcape againft the Sheriff, in which 
5 Ri p1. Caſe adjudged cites Tr. 15 Ja. B. N. per Coke, 

"Ny * lad the Caſe of 34 H. 6. 8. PC 8. P. agreed by Doderidge I. Roll Rep. 205.— 
2 Bulſt 322. Hill. 12 Jac. S. P. by Coke Ch. J. who faid it is a plain and clear Caſe, and cit: 


Roll Rep. g. Ik a Man recovers againſt Baron and Feme, and takes borh in 


8 45 wi Execution, ànd after the Feme is ſuffered to eſcape, thaugh the Bu- 
we © kon continues in Priſon, pet Debt ties upon this Eſcape againt 
Ibid. 293.. the Sheriff, in which all the Debts ſhall be recovered, for this was 
pl. 8. Wood the Debt of the Feme, and the is as fully in Execution as the By 


. Sutcliffe ron. Tr. 13 Ja. B. N. between Dr. Sutchff and Sir George Nh. 


J . 5 e ; 
Juſtin, contra Doderidge, held the Action well brought, but by reaſon of ſome Error in Proceed. 
ngs no Judgment was given, and the Matter was ended by Agreement. e | 


Palm. 425. 6. A Recovery was erroneous, and the Party being in Execution wa 
— Paſch 2 Car. ſuffered by the Gaoler to eſcape, and afterwards the Recovery was f 
B. R. Dick- 2 e, 5 

fon v. James verſed for Error, yet the Action lay againſt the Gaoler. Godb, 27. it 
S. C. & S. P. pl. 36. cites 13 E. 3. Barr 253. b = 
48 Nixon v. James S. C. & S. P. and a Judgment in C. B. was affirmed in B. R. 50 in Cit 
bot an Eſcape ſuffered by the Sheriff, and an Action brought againſt him, he pleaded that no Cayis 
xTued to him; bur per Cur. he ſhall not take Advantage of. an erroncous Proceſs. Sty, 232, Mich 
1650. Martin v. Hendley. j) 8 „ 


J. If an Officer having a Warrant to arrsft a Man, ſees him But up in 
Houſe; ani challenges him as his Priſoner, but never attually had him it 
his Cuftody, and the Party gets free, the Officer cannot be charged wit! 
an Eſcape; for there muſt be an actual Arreſt, 2 Hawk. Pl. C. 129. cap 
19. 8. I. cites Corone 9 H. 6. 1. pl. 3. 17 Aſſ. pl. 1. Fitzh. Corone 
249. 5 ; 9 : 5 
. 48 If a Gaoler ſ fers a Man condemned to go at Large and retakes hin 
again, yet Action of Debt lies for the Eſcape ; for per Billing, wheie 
he is ſo retaken he is not in by the firſt Execution. Br. Eſcape, pl. 3 
Cites 10 E. 4. 10. 11. „ . ” ER 
9. By the Statute of Neſtminſter 2. cap. 11. de Servientibus Ballivis & 
That it the Bailiff be found in Arrear in Action of Account, and col 
mitted to Ward, and the Warden permits him to eſcape, Debt lies - 
gainſt him thereof, and by the Eguity Debt lies againſt every ot her Ward 
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all the Debts ſhall be recovered agatnſt him; Noreate's | in 


| eſca 
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ſuon every or Coudemnation in ot her Action; Per Choke and Pigot. Br. 
Parliament, pl. 19. cites 15 E. 4. 20. 5 | 

to. When a Man is acquitted he is no Priſoner; for if he eſcape the 


—_— — 3 —_ 


| Sheriff ſhall not be charged of the Eſcape. Br. Fees, pl. 6. cites 21 H. 


or Ne Po. | 
l 11. Jadg ment was had againſt the Defendant in B. R. and another 
Judgment againſt him in C. B. at the Suit of the ſame Party, upon which he 


8 mas taken in Exccution, and committed to the Fleet; he brought an Habeag 
Corpus cum Cauſa, and was removed into the K ing's Bench; it the Mar- 
#2 ſuffers him to eſcape he is lialle for Both Debts, D. 152. a. pl. 6. 
Mich. 4 & 5. P. & M. Anon. e 


12. Where a Reſrous is made after the Arreft on a Ca. Sa. at the ſame 


Time whereby the Party arreſteũ eſcapes, the Sheriff thall be charged for 
the Eſcape with the Condemnation, and he ſhall have his Remedy a- 


gainſt the Reſcuer by an Action on the Caſe, D. 241. a. pl. 47. Trin. 


| 1 Eliz. Anon. 


13. If one coho has a Protection from the Ning is taken in Execution and 


: eſcapes, the Gaoler ſhall anſwer tor the Eſcape ; Cired per Cur. Le. 277. 
n pl. 377. Paſch. 26 Eliz. in the Exchequer as one Hale's-Caſe. 


14. If rhe Sheriff at the Requeſt of the Plaintiff makes ] S. a ſpecial Le. 132 pt. 


| Bailiff ro execute Proceſs, and in Conſideration thereof promiſes not to 150 Palme 
| rake Advantage againſt the Sheriff in caſe of an Eſcape; if the Party 
charges the Sheriff tor an Eſcape an Action on the Cale lies for the She- adjuiged 
ritf upon the Promiſe, Ow, 97. Trin. 30 Eliz. Dabridgecourt v. for the She- 
Smallbrock. „ 5 e 

| edthat tne Promiſe was againſt Law and void. — 3 Le 227 pl. 305. 8 U. in totidem Verbis. 
| Cro. E 178. pl. 9. S. C. adjudged accordingly, - 
8. C. and Judgment affirmed in Error in Cam. Scacc. Hill. 34 Eliz 


v. Small. 


brook, S. C. 


riff, though _ 
it was inſiſt⸗ 


Ibid. 271. pl. 2. Smallbroke v. Dabridgecourt, 


15. If a Sheriff takes one in Execution by Force of a Capias, an Action 
| of Debt will lie againit him though he returns not the Writ, Ow. 4. 
Mich 31 & 32 Eliz. ſaid by Periam to have been fo adjudged in Tylm- 
* berman's Cale. 5 e 7976 


16, It a Sheriff has in his Cuſtody ſeveral Priſoners in Execution and 


dies; and after a new Sheriff is made he is bound to take Notice of all Hx- 
| ecutions againf# any Perſon he finds in the Gaol, for there is no Perſon to 
make Delivery or give him Notice thereof. 3 Rep. 72. b. Mich. 39 & 
40 Eliz. B. R. the zd Reſolution in Weſtby's Cate, _ IS 


17, Caſe lies againſt the Sheriff for letting one go at Large who was If Sheriff 


| taken on a Cap Utlag* on meſne Proceſs in Debt, the Plaintitf not being takes one by | 


| ſatisfied, becauſe he is hereby delayed of his Debt. Cro. E. 652. pl. 9. _ d 5 
ill. 4x Eliz. B. R. Bonner v. Stokeley. . e men ie 
x, though he returns not the Writ, yet he is liable to Debt on the Eſcape, Cro. "gy Citey 
Ea Auſtrey's Caſe, VVV %% ie cans „ 


17 
18. Caſe &c. wherein the Plaintiff declared, that he had brought an 


Action againſt M. for 30 1. and he not appearing, was outlawed, and 
was afterwards taken by the Defendant, being Sheriff, upon a Capias Ur- 


| lagatumn, who returned Cepi, and afterwards ſuffered him to eſcape ; | 
| Adjudged, that the Action lay againſt the Sheriff, and that the Jury 
ought to give the Value of his Debt in Damages. Mo. 641. pl. 882. 
Mich. 43 & 44Eliz. C. B. Evans v. Williams, 3 


19. It a Capias ad Satisfaciendum be iflued out againſt a Nobleman, 


| (where it ought not ſo to be) and he is taken by Force of this, and atter- 


wards ſuffered to eſcape and go at Large, an Action of Debt for the 


Eſcape well lies; tor though de Jure he ought not to be taken, but he 


EW e 


98 . es | Eſcape. 9 5 
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being once taken, he ought not to ſuffer him to eſcape; Per Coke Ch.]. | 
2 Bulſt. 65. Hill. 11 Jac. in Caſe of Weaver v. Cliftord. | | 
20 lt the Sheriff arrefts one by erroneous Proceſs, and hath him in Ex- 
c̃.ution, and ſuffers him to eſcape, he ſhall be charged; as where the Cz. 
pias was by a wrong Name, and he was taken upon a Teſtatum, in which 
he was named by his right Name, and had him in Execution, and atter. 
wards ſulfered him to eſcape; per tot. Cur. 2 Bulſt. 256. Mich. 12 Jac. 
Keifar v. Tyrrel. FF; ⁸ OO, 55 | A 
21. The Commiſſioners upon the Statute of Bankrupts committed ; 
| Bankrupt to the Cuſtody of the Sheriff for refufing to be examined upon 
Interrigalories, and they let him eſcape; whereupon Action upon the 
Caſe was brought againſt them. It was objected the Action did not 
lie, becauſe he was not committed till Satisfaction of the Debt; But 
| zelolved, the Action did well lie, the Commitment being only tor re. 
tuling to be examined upon luterrogatories, although it does not appear 
What the Interrogatories were, fo as the Court might judge whether 
they were lawtul or not, for they ſhall be intended lawtul till the con- 
| ory appears. No 834 pl. 1123. Trin. 12 Jac. B. R. Briitol Sheriff's 
Ca: 3 3 
2232. The Deſendant was taken in Execution by the old Sheriff, who 
in Exitu ab Officio by Indenture debito Modo confect' delivered him 
| | to the new Sheriffs, virtute cujus he was in Execution under them, and 
1 ; upon an Habeas Corpus brought was delivered to the Marſlal, who 
= | 8 | {uttered him to eſcape, againſt whom an Action was brought, and upon 
Demurrer to this Declaration Excep:10n was taken, becauſe it was not 
ſhewn that the ld Sheriff's delivered him in Execution to the new Sheriffs 
| ith the Cauſe of his Impriſonment ; tor it may be that he was delivered 
- e per Indenturam debito Modo confectam for other Cauſes, and that this 
| W Cauſe was not mentioned, and then it was an Eſcape in them and not in 
the Marſhal. The Court was divided & adjornatur. Cro. J. 587. pl. 11. 
— Muäich. 18 Jac, B. R. Dowſewell v. Sir Geo. Reynells 1 
| | 2 Roll Rep. 23, Judgment was given againſt Husband and Wife, and ſte was taken 
282 5 CI Execlition, and permitted to go at Large, for which an Action ot Debt 
adjornatar, s brought againit the Marſhal ; It was inſiſted for him, that the Plain- 
tiff was not wholly deprived of the Debt, becauſe her Husband was li- 
able to the Execution; But adjudged, that the Action did lie, becauſe 
the Feme only was committed to Priton and not the Baron, and the is 
the ſole Debtor who 1s impriſoned. Cro. E. 657. pl. 8. Hill. 20 Jac. 
B. R. Whiting v. Reynell. 5 5 1 
A Committi- 24. A Committitur entered on the Roll was vacated on the Motion 
| OO of the Plaintiff, to the Intent the Plaintiff (the Detendant having never 
: 3 been in Cuſtody) might take what Execution he pleaſe; And the Court 
che Perſon's ſaid, that the Entry of the Committitur upon the Roll does not charge 
being in the Marſhal for Eſcape unleſs aſter the-Entry the Party be actually in 
Prion 10 as the Marthallea, Sid. 220. pl. 5. Mich. 16 Car. 2. B. R. Conny v. 
to charge | e | | | Lene. | 
the Marſhal Jacob. | | . 1 ; | 
0. Eo ens 5 „% gp 
cape, though ſuch Committitur be not entered in the Marſhal's Book; Adjudged. Ld. Raym. Rep. 
04, 705. Mich. 13 W. 3. B. K. Spencely v. Sutton. | e £ 


Freem Rep. 25, Debt againſt the Son, who was Marſhal of the King's Bench, for 
| ET 9 Pry '9 the Eſcape of one in Execation in the Time of his Father, who was likewile | 
| Judged ac- Marthal, and by whoſe Death the Office deſcended to the Defendant ; Up: 

cordingly, on the Trial the Caſe upon the Evidence was, the Father ſuffered a Pri- 

and that the ſoner voluntarily to eſcape, who in alittle Time after returned to the Priſon, 

Party may and was actually in Cuſtody at the Death of the Father, and (a continued in 

either have | So 1 Va . 1 1 

| 4 Sci. Fa or the Time of the Son till he permitted him to eſcape again. And whether be 
2 Ca, Sa, thould be chargeable for the Eſcape in his own Time after the 1 
| | | „ 1 | | £103 


ther an Action of 


69. Mich. 3 Jac. B. R. Pertley v. North. 
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e - be, 
Eſcape permitted by. the Father, was the Queſtion ; It was inſiſted, | 
that he ſhould nor, becauſe atter the voluntary Eſcape ſuffered by the 
Father he could not rake him _ in Execution, though the Creditor 


might if done without his Conſent, and though he returned to the 
Priſon, yet neither the Father or Son could derain him; bur adjudged 
Jr the Plaintiff per tot. Cur, upon a ſpecial Verdict finding all this 
Matter. 2 Lev. 109. Trin. 26 Car. 2. Lenthal v. Lenthal. 


20. Eſcape &c. in which the Plaintiff declared, that he ſad . F. in Freem. Rep; 


Ide Court of Ely, upon a Bond made infra Furiſdittionem of that Court, 193. pl. 99. 
upon which Z. J. was taken, and the Detendanc ſuffered him to elcape ; Iuib e. 


Upon Not Guilty {non eſt factum] pleaded, the Fury found that there x9 7 
was ſuch Bond and ſuch Proſecution and Eſcape, but at the Bond conceived, 
was not made wth at pot Curiæ; and the Queſtion was, W he- that as this 
ſcape would lie? becauſe ſince the Bond was not (le 3 
made within the Juxiſdiction of the Court, all the Proceedings were ang yer 
coram non Judice ; and per three Juſtices, Ellis e contra, this is no non Fudice 
Eſcape, and though the Party had admitted the Furiſdittion by pleading as to the 


Mon et factum, yet that could not give the Court any Juriſdiction Plaintitt ro 


excuſe the 


where originally it had none, 2 Mod. 29. Paſch. 27 Car. 2. C. B. ggcer from 
Squibb v. Hole. his Action; 
: SET becauſe it 
was a Thing that Jay in his own Cognizance that the Bond was made out of the Juriſdiction of the 
Court, and ſo the Court had nothing to do with it ; But perhaps if an Executor had brought the 
Action ia might have been otherwiſe, becauſe he ſhall not be preſumed to know where the Bond was 


made; and the other Judges ſeemed to agree with him; ſed adjornatur,” 


27. If a Man is arreſted tortiouſiy, and afterwards delivered to the 
Gaoler, Who is afterwards informed of the tortious Taking (Without any 


Fraud in the Cate) be ought nevertheleſs to detain the Priſoner deli- 


vered to him on the Arreſt, though the Execution ot it was illegal; 
for if ſuch Information be ſalſe, and he lets the Priſoner go, he is liable 
to be ſued for an Eſcape. Arg. Comyns's Rep. 155. and cites it as ſo 


agreed by the Court 2 Jo. 214. [Trin. 34 Car. 2. B. R.] in Cafe of 


Olliet v. Beſſey. . „ 
28. Caſe lies againſt the Gaoler for Eſcape on meſne Proceſs. Cumb. Los E Moy: 
ER & | | l ich 


1 3 . 40 & 41 KE. 
liz. B. R. Bennion v. Elwick, S. P. held accordingly. 


29. An Action of Eſcape will not lie againſt the Sheriff for the Eſcape 

of a Priſoner taten upon a void Fudgment ; Admitted. Carth. 148. Trin. 
JJ... od 1 SED 

30. But there is a Difference where the judgment is merely void, When a 


and where it is errozeous only, and this depends upon another DiftintFon, Perſon is in 
vi. where the Court, where the Fudgment was obtained, had Cognizance of Execution 


the Cauſe and where not; tor in the firſt Caſe, if the Plaintiff obtains a ona er- 


roneous 


Judgment, and by his own ſhewing Had no Cauſe of Action, yet becauſe Judgment 

the Court had Juriſdiction of the Cauſe, this is only an erroneous and «nd æſcapes, 

not a void Judgment; but it is otherwiſe where the Court had no Ju- nd thenan 

riſdiction ot the Cauſe. Carth. 148. Trin. 2 W. & M. in B. R. in Caſe Hen 
ot Gold & al v. Strodgmmee 1 VVV 


brouyhta- 
| | painit the 

| w— | 85 3 | ___ Gaoleror + 
Sheriff, and Judgment and Execution thereon, though the firſt Judgment upon which the Party was 
in Execution ſhould be afterwards reverſed, yet the Judgment againſt the Gaoler being upon 3 
collateral Thing executed ſhall remain in Force. 3 Mod. 325. in d. C. 


31. Plaintiff outlawed F. 8. after a Fudgment on @ Ca. Sa. ſued out 5 Mod 209. 


* 


Vit hin the Year, and two Tears after the Outlawry F. S. was taken upon 29% > C. 


2 Capias Utlagatum, and the Sheriff let him etcape. In Debt brought dodge + 
by the Plaintiff agaluft che Shezilf the Court held that the De ſendant Planuj,in 


e 


. * GER *.; © 


* . K 
** ls D 


| Efeape, 


as 5 POR - ” —_— 
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Cemb. 373. was in Execution at the Plaintiff's Suit, though after the Year, ard 
SC and that without Prayer, becauſe he would have been ſo if taken within the 
Holt Ch J. Year, and here is no Dilierence ; tor the Plaintiff was at the End of his 
ans Toe" Proceſs at the Exigent, and no Continuance nor Sci. Fa. lies after Cap, 
the Ditte- Utlag. and rhe very Cap. Utlag which is ſued at his Charge impcrts an 
rence taken lection of the Boay, N. B. The Deſendant died, fo no judgment was 
5 in the Caſes given, but Holt Ch.] on hearing thereof ſaid tney were inclined to 
[| Far a give Judgment tor the Plaintut, 1 Salk. 319. pl. 2. Paſch. 8 W. 3. 


—— — . ——— ny A EG oi fn o IG” 
* 
- 


3 eb B. R. Woll v. Daviſon. 
it was taken | OT t | 

ſiddenly. The Court inclined to give Judgment for the Plaintiff ; Sed adjornatur. 
| | 2 Ld. Raym. 32. If one taken upon a Writ of Excommunicato Capiendo upon a Sentence 
| | Rep 788. % the Spiritual (Court, tor Non-payment of Money decreed tor Tithes 
3 | | 8 K. * and Coſts, eſcapes, an Action will he againſt the Sheritt ; tor though 
[i * Phaineuſ® this is founded upon a Matter merely Spiritual, yer the Proceſs iſiues 
1 brought out of a Temporal Court, and is directed to, and executed by a Tem- 
ſpecial Ac- poral Officer, and the Dainages conſequential thereupon Temporal, Ad- 


eee judged per totam Curiam, though it was contetied to be the firſt Action 


Eſcape, and in this Caſe. Lut w. 121, 122. Hill. 6 W. & NM. Slipper v. Maſon. 
adjudged | | INDE | 
unanimouſly by all the Judges of C. B. that the Action well lay. —— A Perſon excommunicated 
was charged in Cuſtooy of the Sheriff upon an Excommunicato Capiendo, and committed to the Ficet 
charged therewith, and from thence by Habeas Corpus, where he was ſuffered to eſcape, Ir was a- 
greed, that it the firſt Writ was not returned they might take a new ore, and thereupon take him up 
d Novo; otherwiſe it it were returned. 6 Nod. 78. Mich. 2 Ann. B. K. The Qucen v. Ball. 


1 33. Gaoler is a known Officer in Law, and his Cuſtody is the Cuitody 
f 6 | of che Sheriff to many Purpoſes ; Per Cur, 1 Salk. 348. pl. 2. Trin. 
W. 3. B. R. in Bethel's Cate. 8 9 „„ 
34. Marſhal is oft chargeable in Eſcape till Notice of the Committitur. 
1 Salk 292. pl. 3. Mich. 13 W. 3. B. R. Watſon v. Sutton. 
35. It the Sheriff of Noithumberland has a Man in Cuſtody in Mr. 
thumberland, and the Sheriff is himſelf here in London, and a Writ is di- 
divered to him againſ# that Perſon, he is in his Cuſtody immediately upor 
that Writ; otherwiſe if the Man was out of the County at the Deli- 
very of the Writ, as in Caſe the Sheriff was bringing him to Weſtmin« 
_ 3 3 ſter on a Habeas Corpus; Per Holt Ch. J. 1 Salk. 274. Trin. 5 Ann. 
1 n. R. ian 
3 5 1 Salk 201. 36. In an Action for an Eſcape againft a Servant of the Cen pter; Uf- 
pl. 5. Luck- on Not Guilty pleaded, it was given in Evidence for the Detendant, - 
5e 3 . that the Cauſe of Action aroſe out of the Furiſdithon of the Court, and 
in B. R. (butthat #he Defendant had Notice of it; and this Matter being found ſpecial, | 
mentions no judgment was given for the Plaintitt, for the Officer thail not take up- 
1 Year? > on himſelt to examine that Matter. Comy ns's Rep 156. Paſch. J Ann. 
| wp oe cited by Serjeant Richardſon to have been reſolved in B. R. Lucking 
. v. Benning. | 3% ͥ e 
37. AC Officer is chargeable for an Eſcape of a Perſon, where the 
Action ariſes out of the Furiſdiction of the Court by whoſe Proceſs he was 
| 8 _ Comyns's Rep. 153. pl. 103, Paſch. ) Ann. C. B. Higginlon 
1 | V. Onell. | 55 e „„ e 


3 FFC 


eee 


| giare, or otherwiſe, + without the Aſſent of his Maſter. 


| at the Common Law, but the | Party was driven to his ſpecial Action upon his C aſe, 


Eſcape. 


. 2) In what Caſes where the Inferior Officer 1s not 


ſuthcient, the Head Officer ſhall be charged, 
Reſpondeat Superior. 


. 13 E. 1. cap. 11. UNA CTs, that Servants, Bailiffs, Chamber- * This A® 


Weſtm. 2. lains, and all Receivers which are accountable ee fo all 
being found in arrear by Auditors nd by their Maſters, they ſhall be 8. 25 
committed to Gaol till they ſhall have ſatisfied the Maſter ; and let * the She- there fore if 
rf or Gabler take heed, that he do not ſuffer him to go at Large by Reple- ove hath 
| the keeping 
| 85 SE; of a Gaol 
by Wrong, or de Fadlo, and ſuffereth an Eſcape, he is within this Statute, as well as he that has the 
keeping of it de Jure. 2 Inſt. 381, 382 5 5 | 
+ And this Aſſent may be by Parol, and ſhall be a ſufficient Bar in an Action of Debt brought for 
the Eſcape, 2 Inlt, 382. | 


W. 1 cap. 11. And if he do, he ſhall anſwer to the Maſter the Da- There was 
mages, and the Maſter ſhall ha ve his ; Recovery thereof by a * Writ fi, 
Det. | | | : | ps, | the Gaoler 
| for an Eſcape 


| which Action 
was grounded upon a Treſpaſs or Wrong, and not upon any Contract in Deed or in Law, but this 


Act firſt gave the Action of Debt againſt the Gaoler which had let one to Eſcapes, which was com- 
mitted to Priſon by Auditors for Arrearages of Account, but it lies not againſt the G aoler's Executors 
becauſe it is a Treſpaſs, and before any other Act of Parliament by the Equity of this Act an Action 
of Debt do lie againſt the Gaoler tor an Eſcape in Court of Pipowders, and ſo in all other Caſes. 


| 2 If 382. 


Afterwards the Statute of 1 R. 2. for a further Declaration gave the Action againſt the Garde in of 
the Fleer. 2 Inſt. 382. C 8 | 35 
But albeit this Act and the Statute of 1 R. 2. alſo doth ſay Per Breve, yet a Bill of Debt lies 
alſo by the Equity of this and that Statute, albeit it has been holden to the Contrary, but ſince it 
bath been often adjudg'd that a Bill of Debt is maintainable upon the ſaid Acts 2 Inſt. 382. | 
| Now, foraſmuch as the Statutes do give Recovery by Writ of Debt, incidently they do give 
Damages alſo. 2 Inſt. 382. . | | : Fe | 
This Act extends ts Feme Goverts and Infants that are Keepers of Gaols, to charge them in an Action 
of Debt for the Eicape of one in Execution. 2 Inſt. 382. VR „ 


And if the Gaoler have not wherewithal his Superior ſhall Anſwer. This i to be 
was 155 i TUE | i . 5 e 1 „„ DNNETOS 
when one that hath the Cuſtody of a G aol of Freehold or Inheritance, commit the ſame to another that 
is not ſufficient, his Superior ſhall anſwer for the Eſcape of the Priſoner; But he ſhall not have 


the Action of Debt againſt the Superior as long as the Inferior is ſufficient. 2 Inſt, 382. . 


The Mayor and Citizens of London have the 3 London in Fee, and the Sheriffs of 
London are Garde ins under them, and removable from Year to Year, in this Caſe the Sheriff; of 
London are Garde ins, and the Mayor and Citizens their Superiors; and though the Sheriffs ab- 
point a Keeper under them, yet he is not within this Statute, becauſe it is intendable when the 
Gardein comes in by him that he hath the Freehold or Inheritance in the Cuſtody, for this Act does 
extend but unro two ſuch Degrees, for there cannot be two Superiors within this Act, but one Supe- 
ror and one Inferior. 2 Inft; 3z289. VVV 

The Duke of Norfolk being Marſhal of England of Inheritance, and having Authority to make a 
Deputy, who has the Cuſtody ot the Gaol, he is the Gardein, and the Duke of Norfolk bis Supe- 
rior within this Act. 2 Inſt. 382 on e | TR ER Be 


2. One condemn'd for Debr S the Admiralty Court was committed Sav. II, 12s 
to the Priſon of Sir John Arundel, he having the Liberty of a Gal, andP! fd v. 
the Under-Gaoler promiſed ¶ permitted] him to eſcape, It was held, that Windel. 
dir John was chargeable in Debt, and that to or three Eſcapes ſuffer'd . C. but 

„ | 8 "ot 1 N by not Io clear. | 


* 
* _—_— — — ũ —— 22 


— — _ 1 3 
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. 


Lenthal. 5 . ; : | : 
S. P. held not in him; Wherefore a Motion was made in Court, that L. might 


* 


2 a- 


. * 


J. Note, Thar if Execution be directed to a Sheriff to arreſt any 

Man, or to make Execution within a Liberty, and the HHerißf dire, 

His Warrant to a Bailiff of the Liberty for to make Execution of the Proceſs, 

who makes it, and after is a Fugitive, and not able ro anſwer for that, 

the Lord of the Franchiſe ſpell anſwer tor that, and ſhall be liable to 

_ anſwer for his Bailiff by all che Juſtices, 2 Brownl. 50. Hill. 8 Jac, 

8 C. B. Anon. TTT 8 : 

Bridgrn. 6. 5. Debt upon an Eſcape, where the Party was condemn'd in Debt 

S C. ad- and taken upon an Ourlawry after Judgment ; upon Demurrer Excep- 

8 tion was taken, becauſe the Action was mot brought tam pro Domino Rege 

was good gam pro ſeipſo tor ſuffering an outlaw'd Perſon to eſcape, but adjudged, 

either Way. that the Plaintiff might bring Debt for what he had loft. Cro. J. 619. 
pl. 5. Mich. 19 Jac. B. R. Moor v. Sir Geo. Reynells, 


Ibid. cites 6. An Action of Debt was brought againſt W. as Guardian of the 
Vent. 313. Fleet in Fee, for the Eſcape of H. in Execution for 2000 l. at the 


3 2 9. Plaintiff's Suit, out of the Cuſtody of D. to whom W. had granted that 


khat the Caſe Office for his own and two other Lives; On Nihil debet, a ſpecial Ver- 
in the other dict was found, Thar W. was ſeiſed in Fee of the Office, and mage a 
Books is Grant for three Lives to D. that H and givers others in Execution for great 


COR Debts did eſcape out of the Cuſtody of D. and that he being a Man of 
forte. deſperate Circumſtances, ſuffered them to eſcape, and went with them; 
and that D. at the Time of the Grant and Commitment of H. d of his 
Eſcape was inſufficient ; and the Queſtion reterred was, W hether W, on 
the Statute of Weſt. 2. quod Reſpondeat Superior, ſhould be obliged : 
to anſwer this Debt? And this having been ſeveral Times argued at the 
Bar, Wild, from the Bench took an Exception, that the Verdict was 
inſufficienty found, becauſe it dia not find D. inſrfficint at the Time if 
thc Aion brought ; and on that Exception a Venire Facias de novo was 
awarded. Gilb. Equ. Rep. 257. per Gilbert Ch. B. cites 2 Lev. 158. 
and 2 Jo. 60. [Hill. 2) & 28 Car. 2. B. R.] Plummer v. Whirchcor, 
5. No Action will lie againſt a Deputy for an Eſcape, but againſt 
the Maſter, and the Statute provides that if the Gaoler be not ſuffici- 
ent, Reſpondeat Superior, and a Deputy is not a Gabler but a Servant of 
a Gaoler, Arg. 2 Lev. 159. Hill. 27 & 28 Car. 2. B. R. in Caſe 
of Plummer v. Whitch cott. os ns 


2 Show... 8. Action was brought againſt L. upon an Eſcape ſuffered by C. who 
5 gon 315 had a particular Eftate in the Office of Marſhal of B. R. and at the 


Trial the Plaintiff was nonſuit, for the Eſtate of L's own ſhewing was 


accordingly, bring in his Deeds, and make it 1 in whom the Eſtate was. The 
and ſeems Court ſeemed to think it hard in fuch a Caſe as this; but if L. was to 
"DENT pur in an Officer, they might make him ſhew his Title; and ic was faid 
it ought to be of Record in the Court who is the Officer, that the Party 
grieved may know againft whom to bring their Action; but as for 
bringing in the Deeds the Court could not order it; but ſaid they might 

go into Chancery, Skinn. 113, 114. pl. 5. Trin. 35 Car. 2. Len- 

phate Cal: ff 5:5 „ . 5 | 


9.1 


— — 2 


Ep 


— 


9. If any one has an Fate for Life in the Office of Marſbal and ſuffers Skinn, 1 13. 


an Eſcape, he who has the Inheritance is not chargeable ; and the Su- 
perior then ſhall not anſwer for the ſame. 2 Show. 308. pl. 315. Trin. 
35 Car. 2. B. K. Croſs v. Lenthall. 


. * n 8 * ä 


6 7 What Action lies TY the Sheriff, Gaoler 
ec. And what of his 1 1s liable to anſver for Ef 
Capes. - And How. 


. . 2 6h 12 N AVE Aftion of 5. for nffering Eſcapes. 


Lenthal's 
Caſe. S. C, 
and ibid, 

114 8. P. 


by Jones J. 


See (A. 2) 


pl. 15, and 


2. The Statute ot Weſtm. the zd. it Sher:ff permits an Accountant the Notes 
to eſcape, Action of Debt lies, and this is of him who is found in ar- there. 


rear. Br. Detre, pl. 103. cites 15 E. 4. 19. 


3. And by the Equity of the ſame Statute, if any who is condemn'd 1 


and impriſon d upon the Condemnation eſcape, Action of Debt lies againſt 
the Warden, and nos to recover the firſt 6 but the Pa given by 


Statute. Br. Dette, pl. 103. cates 15 E. 4. 1 


4. But where a Man is taken by Capias ad Conputandum, and after 


the Sheriff permits him to go at large, Action of Debt does not lie; 


For he is not in Priſon for any Duty, but Action upon the Caſe lies. 


Br. Dette, pl. 103. cites 15 E. 4. 19. 


5. And where Debt upon Eſcape ts brought in Surry, l as the 


_ Oheriffs of L. had the Party in Ward and permitted him to eſcape into 
Surry, there ne ought to allege that he was in Ward in durry and eſ— 
caped there; For it is no Eſcape but 8 he is in Ward ; Quod nota. 
Br. Dette, pl. 103. cites 15 E. 4. 


6. Action upon the Caſe by Fa. Farl of Keor aint Shaw nd Br. Action, 
another Sheriffs of L. that where the Plaintiff had brought Writ of ſur le caſe 


Account againſt M. and Judgment given that he ſhall account, and * * 2 

Capias ad Computand awarded to the Sheriffs of L. by which they tot 
Him and held him in Ward till ſuch a Day, when hey ſuffered him to 
eſcape &c. And note, that Action upon the Caſe was brought, for 


he cannot have Debt till it be certain, and it is not certain till he has . 


accounted in Fact. Br. Eſcape, pl. 37. cites 16 E. 4. 


23. 
J. Either Action of Debt or Caſe lies for ſuffering an Eſcape of 


one in Execution for Debt due to the Plaintiff. Cro. E. 767. pl. 8. Trin. 
42 Eliz. B. R. Hertford v. Garnon. 


8. But where one is taken upon meſne N. Action of Debt dick 
J. Hill. 20 & 21 Car. 2. B. Anon. 


4 5 — 


0. ry Adlon | Brough where, 


FL 


— 


not lie againſt the Sheriff, but only an Action N the Caſe. Vent. 


Man was condemned. and in Exacution. in the Wis Ports and 
eſcaped in London, and he who recovered in the firſt Action 
2 Debt of the Eſcape | in London and well, per Judicium ; And 
per Friſot it is an Heaps: 4 in every _ where be cps, and he may 


Hare 


R —— —— — — — 


104. | 15 Eſcape. 


| ingly, ö 55 . 
| though Defendant pleaded to the Writ, becauſe the Party was impriſon'd at the Suit of the King: 
ed non allocatur. | 1 . e 1 . 


——— 


| have Action of Debt tor the Eſcape in any of the Counties. Br. Lieu 
pl. 83. cites 30 H. 6 6. | | 
2. Debt upon Eſcape lies in London where the Party was committed ty 
Priſon in Kxecution in the Cinque Ports and eſcaped into London; Quod 
nota per Judicium. Br. Eſcape, pl. 44. cites 33 H. 6.6. N 
3. And per Priſot it lies in any County where he comes after the Eſcape; 
Juzre inde if he was not in Ward in thoſe Counties. Ibid. 
4. A Man was in Ward of the yheriff of London upon Execution of a 
Statute-Staple, and the Sheriff permitted him to eſcape into Surry, and 
the Action was brought in London, and the beſt Opinion was that it 
ſhall be brought in Surry. Hoddy ſaid, when he was in Priſon in Lon- 
don and eſcaped into Surry, the Plaintiff ought to Allege that he was 
in Ward in Surry and there eſcaped, it he will bring the Action there; 
For where he was firſt in Priſon and eſcaped, in this County the Action 
ſhall be brought; For if he was in Priſon in Middleſex and eſcaped 
and went into Kent, and after into Surry, the Action thall be brought 
3 in Middleſex. Br. Eſcape, pl. 11. cites 15 E. 4. 18. = | 
Br. Lieu, pl. 5. Debt upon Eſcape was brought in London, inaſmuch as A. B. 
F condemned in London at the Suit of the Plaintiff and was there 1 
Ward, and the Defendant Sheriff permitted him to eſcape ſuch a Day in 
Southwark, of which he brought the Action, and they were at [flue 
and found tor the Plaintiff, and it was alleged in arreſt of Judgmenc 
inaſinuch as the Action was brought in London where the Eſcape was 
in Southwark, and yet the Plaintiff recovered per Judicium ; For the 
Action is well brought, per Catesby, in the one County or the other, Br. 
Eſcape, pl. 36. cies 14 E. 4. 3. 2 


Ts FF 5 
Noy 22. 6. Debt in Middleſex againſt the Sheriff of Denbigh, wherein the 
Parkinſon Phaintiff declared, that he recovered againſt O. in C. B. 40 1. Debt, 


y. Towel. upon which the ſaid O. was atterwards outlawed, and that the Plarntif 


; ee delivered a Capias Utlagatum againſt the ſaid O. to the Defendant then 
ingly. Hheriſt, aud that he baving been in his Preſence the Defendant would not 


arreſt him though N to do it, but returnd Non eſt Inventus ; upon 
Not Guilty pleaded it was found againſt the Defendant, but it was 
moved in Arreſt of Judgment that this Action ſhould not have been 
brought in Middleſex, becauſe the Fault in not arreſting the Party was 
in Denbighſhire; But adjudged for the Plaintiff becauſe the falſe Re- 
turn, which is in Middleſex, was alſo wrong, and therefore the 

Plaintiff hath his Eiection to bring bis Action in either County. Hob. 

209. pl. 264. Mich. 15 Jac. Packhurſt v. Powell. | 


(6) To whom it ſhall be faid an Eſcape. 
- [To the King, or the Party, or both. 


Br Execu- I. 1 a Man be taken upon a Capias pro Fine for denying his own 
m_y 25. Deed in Action ot Debt, and is ſuffered to go at Large, he 
Br. Eſzage, Who recovers ſhall have Debt againit the Sheriff, becaule the 


pl 2.cites Captas is ad retſpondendum tam Nobis quam Parti. 7 I. 4. 4. b. 
4 aaa 46 pp FA 


accord- ADJUDged. 


2. So ; 


| Sul, 70.6. 6. b. 


1 and Walwyn, 


T 8 4 2 OO 


105 
2. So in Recovery tor torging ot talſe Deeds if the Defendant be Br. E 8 


impriſoned for the Fine at the I) rayer of the Attorney of the King, doo, p.47. 


if he be ſuffercd to go at Large before Satisfaction to the Plaiatiſt, 1 
he may charge him tor the Eſcape, Lecaule he is in Execution to the chere dy 


Party upon the taking at his Election, For he ought to be in Exe: lone he is 

cution to the Party before Suit to the Ring, becauſe the Suit e 

the Party is the Original, and the Fine but acceſſory by reaſon of the Seton,” = | 
7 OF DE unleſs he 

and Brook ſays, it does not appear there whether he was impriſoned pro fine Regis within the Tear der 


: Eſcape. ; 


judgment given; For within the Year, then he ſhall remain tor the Execution vt the Party, as ir 


fcems, contra if after the Year. Quære. ; 


Ws z. But if a Man be taken upon a Capias ro Fine for the King See tit. Exce 
where no Capias lies in the Original, and ſuſtered ro eſcape betore can. 
Prayer of the Party to be in Execution for his Damages; as for ax z 4 


Fine in Afſiſe the Party ſhall not have an Eſcape againſt the She-***? 5 


riff, becaule he was not in Execution to him betore Prayer. Con⸗ 


JJ Ei 5 Fe 
4. Ika Capias ad Satisfaciendum iſſues upon a Judgment in Action He was taken 


of Debt, and the Sheriff returns Non eſt inventus, and after iſſues N _ 
Capias Utlagatum upon which he is taken and impriſoned, and after rc; re 


therefore 


{ hetslet to go at Large, the Party who recover'd may have an was , Zre- 
Action of Debt tor this Eſcape againſt the Sheriff, for he was inn wich- 
Execution for him alſo, becaule he cannot have a new Capias ad Sa- , Fer. 


tistaciendum. M. 41 c 42 El. B. B. per Cur, betweeen Zeigh:on 3 
| 85 55 %%% | Garnonce, — 
- 5 $ Rep. 88. 


Garnon's Caſe, 8. C. reſoly'd. ——— Cro E. -06. pl. 28. S. C. reſolv'd. 


never brought into Court. This Caſe came in Queſtion again in this Court in Michaelmas Term, 


20 Car. 2. it was Debt upon an Eſcape, wherein the Plaintiff declared, That he recovered a Judg - 
ment in the 13th Year of that King, that the Party was outlawed the 15th and taken up the 18th 
Year of the ſame King, and eſcaped; but he had not declared that he was in Cuttody, and prayed 
to be ſo at his Suit, without which his Impriſonment upon the Capias did not make him in Execu- 

tion at his Suit; for it may be, he was not contented with that, but intended to have another 

Execntion than his Body. But the Judgment in this Caſe is not reported, only the Opinion of 

Popham and Fenner is there cited, that he ſhall be in Execution at the Su:t of the Party umil he 
7 Ae ro = | ; e e 


5. If a Man is condemn'd in Debt and is taken pro fine Regis and 


eſcapes, Debt lies of the Eſcape againſt the Warden, quod nota, Br. 
DE EE. J a nr 
6. Debt againſt the Warden upon Eſcape of a Man condemn'd being 


in his Ward, the Defendant ſaid he was committed to the Fleet, and the 
Attorney ot the King pray'd Fine for the King, inaſmuch as the Con- 


demnation was in Forger de faits and not at the Execution of ihe Plaiu- 
tiff; Judgment ſi Actio. And the Opinion of all was, chat the Wal- 
den ſhall be charged; For the Entry in the Roll is Pretextu cujus ju- 


dicii jam mittitur ad Priſonam de le Fleet, and then it is as - well tor 


the Party as for the King as it ſeems; But it was much argued and not 


adjudg'd, but there is no Mention there if he was taken within the Jear 


cr uct ; For it ſeems that this is not material, but that if he be taken he 
thall remain for the Plaintiff. be Fee; pl. 41. cites 7 H. 6. 5. 


2 7. If 


| —— 8. C. cited Sid. 
380. Velv. 20. cites 8. C ——— 8. C. cited 5 Mod 201. Arg. but ſays, That three Vears 
afterwards in the ſame Term, Popham and Fenner ſecmed to be of another Opinion in an Action ot 
Debt brought againſt an Adminiſtrator upon a Judgment had apainſt the Inteſtate. "The Defendant 
_ pleaded that the Inteſtate was ourlawed after the Judgment, and taken upon the Capias, and died iu 
Priſon; and upon Demurrer to the Plea thoſe two Judges held, That he was not in Execution at 
the Suit of the Plaintift without his expreſs Prayer, and the Court awarded it; But Gawdy ].-was 
ok a contrary Opinion in that Caſe. And according ro his Opinion and the Reſolution in Garnon's 
. Caſe, there haye been ſubſequent Judgments in this very Point, That when the Party is taken upon 
the Capias Utlegatum, he ſhall be in Execution for the Plaintiff if he will, although his Body was 
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| ſee Hurt. 129, 130. their Opinions upon the ſame Occaſion. 


Cro. E. 367 new Sheriff made, D. told the new Sheriff that he had ſuch a one in his 


Cuſtody and offered to put him into the Indenture among ft his other Priſo- 


"x06 -- Eſcape. 
i 5. Ii we Defendaut be convitted in Treſpaſs Vi et Arnis, and the De- 
ſendant be taken after Fudg ment by Capias pro fine awarded for the King, 
he thall remain tor the Suit ot the Party it he will, and if he eſcape by 


Command of the King or otherwiſe, the Plaintiff thall have Debt upon the 
_ Eſcape, and recover his Debt in Damages &c. and this was ſo ad- 


_—  - — 


judg'd by good Advice J H. 6. as it was ſaid there. Br. Eſcape, pl. | 


$4. Sites 48. 4 16 5 | 
8. It a Man be condemn'd in Debt or Treſpaſs, or Fine is to be made for 
denying of the Ded & c. and the Detendant is taken by Capias pro fine 


Regis within the Year at the Suit of the King, and committed to Gaol, if 
he ſuflers him to eſcape the Party ſhall have Debt upon the Eſcape ; For 
the taking him for the King within the Tear ſhall ſerve the Party alſo; For 


the King is intitled by the Party, contra after the Tear; For there ir 


fhall be intented that the Demandanrt has agreed with the Party, and 


therefore atter the Year he ſhall ſue Scire Facias; quod nota good Diver- 
firy. Br. Eſcape, pl. 47. cites F. N. B 121. i 


Cro. . 293. 9. Negligent Eſcape is not Eſcape between the Sheriff and Priſoner, 


* . 


d. C. but between the Sheriff and the Plaintiff in the Action at whoſe Suit 
the Priſoner is in Execution. Mo. 597. pl. 816, Intr. Hill. 34 Eliz. 


Rot. 613. Savage v. Becham. 


— 
— 


(H) Gaols. 
In what Places Priſoners may be kept. 


1. PDE Marſhal of B. R. cannot keep his Prifoners in other 
| Place than where the ancient Priſon is appointed without the 


Licence of the Court, though it be in Time ot the Plague. Tr. 


1. Cat. B. R. Her Cur. ye 


See Cro. C. 2. But the Court ot B. R. may by Rule of Court appoint the Priſon 9 
456. pl- . be in any Place of England, and upon this the Parchal may carry 
rin. 12 : | 
Car. che Re- his Priſoners there, but he ought to keep them there in Priſon as 
ſolutions and before, and the Extent of the JIriſon ought to be limited by Rule 
Directions of the Court alſo. 10. 11 Car, B. R. per Cur. and then Li. 
of the ſud- herty given to Sir John Lenthall to make his Jrifon at Biceſter 


ges to this 


Purpoſe, in the County of Oxford and the Extent ok it limited. 


nf 


5 278. b. 3. T. was ſued in the Admiralty and condemned in 100 l. and was 


Marg. pl. committed to the Cuſtody of the Bailiff of the Liberty of P. of which 


gg , A. was Lord. It was adjudged that the Admiral may chuſe his Priſon 
& 24 Elis. at his Plegſure, and that I. ſhall be in Execution, Sav. 11. 12. pl. 30. 


Sir John 23 Eliz. Trewynyard v. Windell. 
e f EE Sag FFFFFFFFFT ns pg, 
Caſe 8. C. held, 1ſt. that the Admiral may hold his Priſon where he will. 


8:0: cd 4 D. Sheriff of W. had one in Execution whom he kept in a private 


per Cur. Priſon by himjelf, and when he was diſcharged of his Office, and a 


ners delivered to the new Sheriilf, but the new Sheriff refuſed to receive 
him unleſs D. would deliver him into the common Goal of the Coun- 


ty, which was in the Town of W. whereupon atrerwards the Prifoner | 
| | 5 eſcaped; 


Ct wt % 


. 
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eſcaped, and D. was charged with this Eſcape, and not the new She- 

| riff, for he is not compellable to take the Priſoners of the Delivery of the 

| old Sheriff, but in the Common Gaol of the County, and the old Sheriff 
| remains chargable with the Priſoner until he be lawtully diſcharged 

| of him. Poph. 85, Hill. 3) Eliz. B. R. cites Dabrid gecourt She- 
* riff of Warwick's Caſe. 55 3 

| 5. Sheriffs in London may make their Houſes their Priſons if they 
| will as well as the Counters. Sid. 318. pl. 6. Hill. 18 & 19 Car. 2. 
B. R. in Caſe of Husband v. Cole. | i | 


—— 


(1) What Remedy the Shaiff has 


1. IT was moved, where a Man is in for Felony, or condemned 

and eſcapes, and the Warden makes Freſh Suit, he may retake him 
| if it be ſeven Tears after ; contra * without Freſh Sur, Brian ſaid, it he # Orig 
has made Fine for the Eſcape, or it Action be ſued againſt him for the (ſome.) 
Eſcape of him was condemned, then it is to no Purpoſe to take him 
alter, and Contrary to the Record, which is, that he was at large. 
JJ CUE. re. T7. 
2. Where a Man whoſe Body is in Execution eſcapes, the Party has 
no Remedy bur againſt the Gaoler, and if he Eſcapes and is out of 
| View, yet the Gaoler may retake hin:; Quod nota. Br. Eſcape, pl. 
42 cites 14 H. 11. J) 8 
| 3. Action lies by the Sheriff upon a Reſcous and Eſcape from his Bailiſts“ S. O. cited 
before the Party ſues them; For the Party arreſted did Wrong to them N 237. 
by the Eſcape and Reſcous, and they are always chargeable to the EF: 
| other Party; And if they ſtay till they are ſued, perhaps the Party 
| that eſcaped may die 1n the Interim, or will fly the Country that they 
cannot hear of him; and in * Holt and Hill's Cale in this Court, it 
has been adjudged that an Action lies tor this Eſcape, and the Party 
| thall not rake Advantage of his own Tort; Per Cur. Cro. E. 53. pl. 
| 5 _ 29 Eliz, B. R. in Caſe of The Sheriffs of Norwich v. 
radar. „ | : 


4 A. in Execution eſcapes, . The Sheriff pays the Debt. The Plain- Cro. E. 237). 
| Tiff acknowledges Satisfaction on the Record; Vet the Sheriff ſhall have nk ph a : 
Action. Le. 237. pl. 321. Mich. 32 & 33 Eliz. B. R. Offley v. panne v. 
Paine. . „ a Reo ES Fo rl - Offiey S. C. 
accordingly, but the Defendant having pleaded that the Plaintiff in the original Action had ac- 
knowledged Satisfaction of Record which might be by his Means, which is not denied, and ſo the 
Plaintiffs are to have no Loſs and ſo no Cauſe of Action, it was adjudged that the Plaintiits nil 
capiant per Billam; But they might have ſewn the ſpecial Matter by Replication. Cones 


3 The Sheriff may have an Action on the Caſe againſt the Priſoner For thePrl. 
ir an _ Eſcape. Cro. E. 293. pl. 1. Hill. 35 Eliz. B. R. Scavage an % 
=4& ea am. . | | OED | . | 


5 remain in 
1 1 | 85 e 1 the Place 
whereto he is committed. Ibid. cites it as ruled in the Caſe of Holt v. Hill. 


6. Debt was recovered againſt the Defendant by J. N. who ſued 
vecution, and the Plaintiff was Sheriff and had the Defendant in Ex- 
ecutron, and he eſcaped, and the Sheriff paid the Condemnation, and broug bt 
n Action againſt the Defendant, who pleaded that the Gaoler licenced 
| him to eſcape ; but adjudged no Plea, Mo. 404. pl. 541. Trin. 37 
Elz. B. R. Belchamber v. ＋ꝑ!„!H 5 


— „ n 
— RS — — — — 
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(K) Writ and Count. How: I 
1. IN Debt upon the Statute of Labourers againſt a Gaoler for letting az WE N 
I Large; the Writ was Heneral, and the Count Special upon the Sta. h 
tute, Thel. Dig. 86. lib. 9. cap. 7. S. 11. cites Trin. 39 E. 3. 18. — WW; 
And ſo upon other Statutes. Ibid. cites Mich. 5 E. 4. 118. and 27 H, MW 
2 Le. 29. 2, In Debt upon an Eſcape the Plaintiff declared, that whereas he u 
Þ1.33.5 Chad obtained a Judgment ag ain}t one in London, and a Capias ad Satisfa- MW x. 

acjudpen 3 ciend? againſt him, which was returned Non eſt inventus, tor which 
qr, 5.4 one of his Bail being in Priſon there upon a Plaint there under Cuſtody Mt! 
of the Detendant was detained in Execution ſecundum Conſuetudinem Ci tl 


vitatis pred”, and atterwards eſcaped ; Upon Demurrer it was objected, 
that it is not expre/ly alleged that there was ſuch Cuſtom, but only ſecun- 
dum Conſuetudinem &. and that if the Cuſtom had been exprefty al-“ 
leged it is not good, beuaile the Plaintiff ought to have a Sci. Fa. againit MF ” 


the Bail; for it is unr<«ionable to rake him in Execution without An- 
ſwer, becauſe he mig i: plead a Releaſe of the Principal, or other 5 
0 


Matter, to diſcharge himſelt; and alſo that the Recognixance of the Bail 
is joint and only cc ci manded to be detained in Execution. And the 37 
Declaration was d not good and the Cuſtom unreaſonable ; and 
3 for laintiff. Cro. E. 185. pl. J. Trin. 32 Eliz. B. R. n. 
, ED EET 33 or on ol 

3. Caſe for iuicring E. a Priſoner to eſcape who was arreſted by 4 
Capias upon an Original Writ; Error was atligned, that the Sheriff di. 
refed his Warrant to the Bailiff” of the Franchiſe, who arreſted him and 
delivered him to the Under Sheriff in ea Parte Anthorizat® &c. and no Place 
is ſhewed where the Bailiff delivered the Priſoner, for it may be it was out 
of the County, It was the Opinion of the Court, that ſhewing of the 
Place is but an Inducement to the Action, and when he pleads Not 
Guilty, the Eſcape is the Matter material and afhrmed the judgment. 

Cro. E. 289. pl. 5. Mich. 34 & 35 Eliz. B. R. Appleton v. Bur. 
4. This Difference was agreed by the Court, that in Action of Eſcape 
againſt the Sheriff upon an Arre/t by meſne Proceſs, as a Cap. ad reſpon- 
dend* &c. the Writ ought to ſurmiſe that Ad largum ire permiſit, et non 
comperuit ad Diem; becauſe the Party was bailable and ſo the Sheriff 
might ſufler him to go at Large; but if it is en an Execution, as upon 4 
Ca. Sa. there ad largum ire permilſit is ſufficient, Noy 72. Sheriff ot 

e Er end ur abi 

Nov 45. F. In Debt againſt the Sheriffs of V. on a Judgment againſt L. there 
S8. G but for the Plaintiff; Exception was taken becauſe it was not alledged ibat 
3 ; _ the ſaid L. was arreſted, and if he was not arreſted, there cannot any 
wer fear. Action be brought for his Eſcape ; fed non allocatur. For when the 
 Serjeant returned Cepi Corpus & Paratum habeo it is to be intended that be 
was arreſted ; but if he was not arreſted yet the Record being that he 15 
cemmitted per Curiam to Priſon is ſufficient, the Party being preſent in Cuuſt 
= without an Arreſt. Cro. E. 893, 894. pl. 9. Trin. 44 Eliz. B. R. Col- 

© Cro.B, 893. ton v. Roſs and Lever. „„ 
Trin. 44 6. In Debt upon an Eſcape againſt Defendants as Sheriffs of the City 
_Eliz. B. K. of York, the Plaintiff counted upon a Fudg ment given in the Court f 
. 8 = =_ Tork for the Plaintiff upon an Obligation made by one R. L. but did 1 
not 6-59 few that it was made within the Furiſdiction of that Court. N ot with hy 
"OUTER rn — or 


EL 


| Philips's Cafe. 


Jound that the Husband was in Execation and eſcaped, but that the Wije 


* a — 0 4 ; ; - _—_ 


dhe 
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ſtanding this, Judgment was given for the Plaintiff, Noy 45. Paſch. 
ac. B. R. Colſton v. Roſſe and Lever. | Wy 
7. Caſe againſt the Sheriff of Briſtol for an Eſcape, in which the Mo. $34. 


plaintiff declared, that on a Petition of himſelf and other Creditors a 35 P1123. 
8 Crmmiſfien of Bankruptcy was taken out againſt F. D. and the Commi!/i- 
C 01:75 offered to examine him upon Interrogatories, which he refuſed to of Briſtol, | 
arſcer, and thereupon they committed him, and the Detendant ſufler'd &. C. bur 
him to eſcape; It was objected, that this Declaration was ill, becauſe e e e 
the Plaintiff had alleged, that the Defendant ſuffered the Bankrupt to tobe e 


The Ca'e of 
the Sheriffs 


to be, that 


: eſcape, but did not ſay that T7 he Debt Was not fatrsfred ; Bur per Curiam, he is com- 
it thall be intended, that it was not ſatisfied, and it is the Eſcape mitted &c. 
q which 1s the Tort. Roll Rep. 47. pl. 16. Tin, 12 Jac. B. R: Barnes and that the 
Ly. Carey. | 5 == 


Defendants 
ſutfered him 
to eſcape, 


the Plaintiff not being ſatisfied; and that the Court held that the w ords (the Plaintiff not being ſa- 


tified) are only Surpluſage — 2 Bulſt. 236. 8. C. adjudged for the Plainritt, 


8. Debt againſt the Sheriff for ſuffering one, againſt whom the Plaintiff 2 Bulſt. 112g 


ad recovered as Executor of M. S. to eſcape ; and im reciting the firſt Attn S. C the 
it is alleged that he recovered againſt him as Adimiuiſtrator, which cannot 
be that one ſhould die Inteſtate and have an Executor, and the Acti- Judgment 
on of Debt upon the Eſcape ought to purſue the firſt Action. The Court recovered 


Plaintiff af- 
ter the 


held the Action not well brought, and reverſed the Judgment. Cro. J. Fi 8 
394. Pl. 6. Hill. 13 Jac. B. R. Slingsby v. Lambert en we een 
e 50 „„ Will by 


which he was made Executor. The Court was divided; and the Reporter ſays that he heard it was 


| ended by Agreement. — Roll Rep. 275. 8 C. adjornarur, but the Reporter ſays that (as he hear!) 
| the Caſe was moved again the next Term, and Coke Ch. J. being then preſent, it was adjudged that 


the Action was not maintainable. Godb 262 pl. 361. Lambert v Slingsby, S. C. and ſays 


| it was the Opinion of the Court that the Action of Debt agaiaſt the Sheriff would lie upon the Eſcape, 


and that the fame Debt ſhould be Af-rs in the Executor's Hands; And it was holden clear thar the 
Executor of an Executor might have Debt on the E'ſcaye, for that he is Executor to tht firſt Teſta- 
tor, and therefore a fortiori the Action would lie in the principal Caſe. | 


9. In Action on the Caſe on an Eſcape it was moved in arreſt of 
Jadgment, that the Declaration was inſutficient, becauſe zt does ſteu that 
the Party was arreſted that made the Eſcape, but does nct thew by what 
Priceſs he was arreſted. 2dly, Says that he was arreſted Virtute Die- 


tele, which cannot be; for he is arreſted by Virtue of the Wricand 


not of the Piaimt. 3dly, It does vet ſpew by what Authority the Priſon 
Was kept, out ot which the Eſcape was mace. Roll Ch. |. faid, that 
the 2d Exception was material, and then if the Party be not well ar- 
reited, there can be no Eſcape, and ſo the Action lies not. And thete— 
tore Nil capiat per Billam, niſi Cauſa &c. Sty. 162. Mich. 1649. 


10. In Action of Eſcape the Plaintiff declared that the Principal rea- 
dered himſelf in diſcharge of his Bail after Judgment againſt him, and that 
afterwards he eſcaped, and that this Render was to the Marſhal; Per Roll 
Ch. J. he cannot render himſelt to the Marſhal in diſcharge of his 
Bail; tor only a Judge can take and ditcharge Bail and not the Mar- 
ſhal; bur if it is ſaid he did it in Court it is well enough; tor he may 
render himſelf to the Marſhal in Court, though out ot Court he can- 
"5 Kees Judgment for the Plaintiff, Sty. 330. Trin. 1652. Child v. 
entnall, | „ TO e | | | 
11. Debt for an Eſcape againff the Sheriff ; for that i. R. and his Skinn. 583. 
Wiſe were in Execution and eſcaped ; Upon Nil deber pleaded, the Jury Fg : bs 


he | | 4 eſcaped, WS 
leder was in Execution ; and notwirthitinding this did not agree with the S. b. 


the Declaration, yet the Plaintiff had Judgment, for it is as if thecired by 


ue had not been mentioned at all. And a D:ference was taken hetween Holt Ch. J. 


F 1 Aclious ruled be- 
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fore Bridg- Actions founded on a Wrong and on a Contract; tor where it is founded 
man Ch. J. on a Wrong, as on a Treſpaſs or an Eſcape &c. it is maintainable it 

; OY 1. any Part ot it is proved; ſo in Debt for Rent, if 20 l. is demanded , 
leſs Sum may be found, becauſe it may be apportioned ; but where a 

Action is founded on a Contract, there it is entire. Sid. 5, 6. pl, 1 

Mich. 12 Car. 2. C. B. Roberts v. Herbert. „ 

Lev 191, 12. In an Action of Debt for an Eſcape of one in Execution, it is ay 

8 C. and ſufficient to ſhew only that a Capias ad Satisfaciendum iſſued, by Virtue of 
the counting hi he was taken &c. but the Plaintiff muff ſbeu how he recover 
_— Judgment, and thereupon a Ca. Sa. iſſued &c. for as to the Judgment 
e rit ; . . J 
and Eſcape the Defendant may plead Nul tie] Record; and though 1t there was 
was held no Judgment, the Sheriff was bound ro execute the Writ, and perhaps 
au incnra- might be fined tor the Eſcape; yer if there was no Judgment, theie 


e Toda” was no Debt or Duty to the Plaintiff; Per totam Curiam. 1 Saund, 
ment betng 38, 39. Mich. 18 Car. 2. Jones v. Pope. 

omitted 5 5 | 3 | * | | 
whereupon Leave was given to the Plaintiff to diſcontinue, thongh aſter Argument; for the Sherif 
ſhall nor go unpuniſhed for the Eicape for the Default in the Declararion. Sid. 305 pl.14 


S C. held accordingly, the Declaration being Quod cum recuperaſſet againſt the Party prout patet per 
Recordum, and that thereupon a Capias iſſued, and the Party was taken by the Defendant and eſcapd 


&c. which was too General. | 


13. Caſe &c. upon an Eſcape on meſne Proceſs was brought in Ex. 
eter againſt the Sheriff of Devon; Plaintiff declared of the taking at 
Topſam, which is in Devonſhire, and that the Defendant ſuffered him 11 
eſcape at Exeter; It was moved in arreſt of Judgment, that Plaintiff de- 
clared of the taking in Devon for an Eſcape at Exeter, which is a Cty 

and County of itſelf, and not Part of the County ot Devon; bur it being 
after a Verdict, the Court all but Twiſden held, that it ſhall be intend- 
ed that the Defendant had the Cuſtody of the Priſoner at Exeter ei- 
ther upon an Habeas Corpus, or upon freih Purſuit; But Twiſden 
thought this a very foreign Intendment. Sid. 364. Paſch. 20 Car. 2. 
ECC JFC 
14. If a Judgment be given for 1001. and the Party ſues out a Ca. &. 
but for 50 J. Part of the ſaid 1001. and the Sheriff takes the Priſoner, 
and ſufters him to eſcape ; now the Party who ſued out the Execution 
ſhall recover on the Eſcape but for the 500. for which the Priſoner was 
taken in Execution, and not the whole 100 1. contained in the Judg- 
_—_— Arg. 2 Saund, 101. Paſch. 22 Car. 2. in Caſe ,of Jaques . 
55 e VTV ä 1 
15. In Action for an Eſcape if the Plaintiff declares of Cauſe of Adio 
70 40 5. and proves 30s. this is ſuthcient ; Per Hale Ch. J. bur the Re- 
porter ſays Quære de hoc, it being ſpecial. 2 Lev. 85. Paſch. 25 Car. 2. 
at Guildhall. 3j 
16. In Eſcape the Plaintiff declared upon a Latitat in Placito Traiſ— 
 greſſionis, whereas the Writ produced was in Placito Tranſgreffionis ac et. 
an Billæ 201. Hale Ch. J. held this an incurable Faulc. 2 Lev. $5. 
Paſch. 25 Car. 2, at Guild-hall, Gunter v. Clayton. etal 
17. Caſe upon an Eſcape againſt the Defendant being Marſhal of B. R. 
for the Eſcape of a Priſoner formerly in the Fleet; and upon an Haveas Cu- 
pus brought before a Fudge of this Court, and turned over to B. R. Alte! 
Verdict it was moved in arreit of Judgment, that it was ſaid Virtute 
Brevis de Habeas Corpus directed to the Warden of the Fleet he wa 
debito Modo commiſſus to B. R. which is repugnant. And the Cour! 
took this Exception as material, becauſe it does not appear that he u 
committed; for he cannot be committed by an Habeas Corpus; and 
Judgment was thereupon arreſted. 2 Show. 17, 18. pl. 10. Irin. 
30 Car. 2. B. R. Bourne v. Cooling. | 5 
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the ſaid Plaint, they ſuſſered him to eſcape. 


 Tudgment pro Quer'. 
| . N. Cole v. Daniel. 


Compton v. Ireland. 
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18. Action againſt the Sheriffs for ſuffering one to eſcape that was in 


the Counter upon a Plaint there levied, and ſays that whereas ſuch a 
one was indebred to him &c. he being in their Cuſtody by Virtue of 
Exceptions were taken, 
chat there were no Continuances entered, nor Proceedings from the Entry of 


the Plaint to the Time of the Eſcape ; nor was it ſaid that the Cauſe of Add i- 
on aroſe within the Furiſdiction. Et per Curiam As to the firſt Exception, 


In London we never uſe it as it is done in Interior Courts And to the 
2d, Upon Evidence, it is true, we make them prove it within the Ju- 
riſdiction, but it is well enough if it does not appear to the contrary, 
2 Show. 424. pl. 391. Hill. 36 & 3) Car. 2. 

19. In Caſe againſt the Marſhal for the Eſcape of A. B. the Count 
was, that A. B. Priſonario in Priſona prediti ſuch a Day exiſtent” the 


Plaintiff obtained fudg ment, and that the Plainritl, intending to charge 
him, the Defendant permitted him to eſcape; but the Evidence was of an 


Eſcdpe before the Time of the Judg:nent; fo the Count is of an Eſcape 
after Fudgment obtained, but the E211dince of an Eſcape before the Fudg- 
ment, ſo it does not maintain the Declaration; ſed non al locatur; tor 
it is all one in Effect; tor though alter an Eſcape the Plaintiſſ cannot 
charge him in Execution upon the Judgment, yet he might proſecute 


him to Judgment, as well as it he had remained in actual Cuſtody; 
and this Action is not brought for an Eſcape alter being charged in Ex- 


ecution, but for an Eſcape to prevent the Plaintiſ charging him; and this 
is all one, be it before or after Judgment obtained. Skinn. 583. Trin. 
) W. 3. B. R. Key v. Briggs. | 


(M) Pleadings by the Perſon that eſcaped. 


1. FF the Plaintiff by Parc] diſcharges the Defendant himſelf it is a 
od Diſcharge without any writing. D. 275. a. Marg. pl. 47. 


0 
| Cites Pl C. 36. and 3o Eliz. C. B. and 34 Eliz. B. R. and That the 


lame was agreed 1 Car. B. R. in one Smith's Cale ; bur that it 
was ſaid there, that after an Eſcape ſuffered by the Sheriff a Diſcharge 
to him by Parol is not ſufiicienr. „„ 


2. In Treſpaſs and Impriſoument the Defendant juſtifies. by Virtue of 


a Capias, and the Plainuff did afterwards eſcape, and he being Sheriff 
did follow him by Virtue of the ſaid Warrant taken upon the Capuas 5 The 
Plaintiff replies that he eſcaped by Licenſe of the Sheriffs, and traverſes 


Ie latter taking by Virtue of the Warrant; and the Court held the 
Traverſe idle, becauſe the Plaintiff had ſufficiently confeſſed and 


avoided, and if he eſcaped by the Sheriff's Licenſe that ought to be the 


Thing put in Iſſue, and not the Traverſe. Brownl. 197, 198. Tria. 


13 Jac. Hatton v. Hunn, 


3. Scire Facias by Executors, to have Execution of A Judgment 
obtained by their Teſtator unde Executio reſtart tactend' ; the Deten- 
dant confeſſed the Judgment, but ſays that a Ca. Sa. iſſued againſt 


him, and that he was taken and committed to the Fleet, and that be 


paid the Sum mentioned in the Condemnation to the Warden of the Fleet, 
who ſuffered him to go at large. Upon a Demurrer this was held no 


Plea, but that this was a voluntary Eſcape in the Warden; and Judg- 
ment tor the Plaintit; Mod. 194 pl. 26 Hill. 26 & 27 Car. 2. C. B. 


25 4 To. 
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4. To a Scire Facias quare Executionem non upon a Judgment tha 
Detendanr pleaded, that he was formerly taken in Execution upon a Ca. 
a. upon the ſame Fudement, and the Sheriff ſuffered him to eſcape, to 
which Eſcape the Plaintiff then and there conjented ; Sed non allocatur; 
For the ſubſequent Aſſent will not make it an Eſcape with the Content 
of the Plaintiff, and therefore he may either retake the Party or bring 
his Action againſt the Sheriff. 1 Salk, 271. pl. 1. Mich, 4 W. & M. 
in B. R. Scott v. Peacock. 8 a 


ä 


(N) Pleadings by Sheriff, Gaoler &c. 

1. A Felon eſcaped out of the Caſtle of D. which belonged to the 
A Lady D. and Proceſs was made againſt her to antwer to the 

5 Eſcape, who came and preſcribed to have the Ward of Priſoners taken 1ithe 
an her Franchiſe by three Days and three Nights, and they ſhould be de li- 

dered to the King's Gaol, and ſaid that the Party was there and impriſoned 

by three Day's and three Nights, within which Time he did not eſcape, and 
demanded judgment, and becauſe the did not anſwer to the Eſcape 
generally, the was charged of the Eſcape. Br. Eſcape, pl. 23. cites 

27 Aff. 27. 55 


Br. Lien & c 2. Debt upon Eſcape arain/f the Mayor of the Staple becauſe be (uffered 


Ws _ a Priſoner condemned in 1001. to eſcape, and the Dejennant demonded 
10 eee Jadgment if the Court will take Contſance, becauſe there is a * re 
that this Ac- Which wills that the Mayor of the Staple ſhall hold Pla of all Things 
tien was touching the Stapie, and that the other Mayor was removed &c. and 
Oe in yet becauſe this Action was of an Offence done by the Mayor, and 

ank. dees not touch the Staple, therefore the Defendant was awarded to 


- 1K 5 | 2. Ci 
1 anſwer. Br. Eſcape, pl. 2. cites 9 H. 6. 19. 


Br. Eſcape, 3. By which the Defendant ſaid, that he who eſcaped dag taken by a 


pl. 53. cites Plaint of Delt affirmed againſt him, abſque hoc that be was taken and 


916.205: | N wn | | 
3 15 impriſoned by way of Execution modo et toima, and the others e con» 


Debt upon tra. Ibid. 


Eſcape per- | 2 | | ND | ERS. | 

mirted by ſuch a Warden, he ſaid that he took him by another Precept, and not by Execution of this n- 
dem nation of which the Plaintiff counts, and the others e contra, and ſo the {ue was, if be was taten 
by this Condenmation or for another Cauſe. Br. Eſcape, pl. 53. cites 9 H. 6: 20. 


2 Le. 89. in 4. A Gaoler ſuffered an Eſcape, and Plaintiff” aſter the Eſca pe re- 


Fl 112. S. C. eaſed to the Defendant ail Executions, and: yer brought Debt againit the 
" Munwes Gaoler, who would have pleaded the Releaſe and could not becauſe 


Ch. B. cited | 


19 H. 6. S. P. he is not Party; Per Manwaood Ch. B. Mo. 276. in Caſe of Ognell 


J D | 

F. Debt againſt J. M. becauſe he ſuffered IV. S. who was bound to the 

Plaintiff in gol. by Statute-Staple to ejcape at large out of iis Cufody, 

and the Defendant ſaid that he was in his Keep ng vy Virtue of a Flat 

affirmed againſt him by a Stranger, «b/que Hoc that he was arretted and in 

Ward by the ſaid Statute, and the others e contra, and it was admit— 

ted for a good Iſſue. Br. Dette, pl. 188. cites 11 H. 6. 49. | 

Keilw. 18. 6. If A 1s in Execution at the Suit of B. upon erronevas Fudgment, and 


"F Arg. 8. P. after eſcapes, and then Fadoment 15 reverſed 5 * Veri 07 Error, the Action | 


on the Eſcape is gone; For he may plead Nul ticl Record, becauſe 
without Record the Action is not maintainable ; But 7 juch Fudg- 
ment, or Execution is reverſed by Hrror the Sheriff or Gabler ſhall not take 

Benefit of it; Becauſe he cannot in ſuch Cale plead Nul tic! — I 
| 9 or 


— 2 — 8 * 
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For till it be reverſed it remains in Force notwithſtanding there is a 
manifeſt Error, 8 Rep. 142. b. per Cur. cites it as ſo held 34 H. 6. 2. 
b. and 21 E. 4. 23. . | | 22h | 
J. But in the ſame Caſe, if the Plaintiff brings Debt againſt the She- Br Error; 
riff or Gaoler on the Eſcape, and has Judgment and Execution, and af- pl. 56. cites 
ter the Judgment is reverſed, yet this Fudgment upon this collateral 8. & 


Thing being executed, it remains in Force notwithitanding the Rever- 5. pen 
ſal of the firſt. Ibid. cites 7 H. 6. 42. _ Wy | 1 
8 . | S C cited 


Arg. Saund 38. 


8. Debt againſt the Marſhal upon an Eſcape of one T. who was con- Br. Eſcase, 
demned to the Plaintiff at the Aſſiſes in 40 1. and brought Writ of Er- 1 ag 
ror, and the Judgment was affirmed, and he committed ro the Mar- 
ſhalſea and ſuflered to eſcape ; The Defendant ſaid, that a great Number 
of the King's Enemies broke the Priſon and took them out, abique hoc that 
he eſcaped otherwiſe, or alio modo; And the Opinion was, that it is no 
Plea it he does not ſay that they were ſtrange Enemies, as ot France &c. 

For it they were ot England he may have his Recompence, and if 
they were Strangers the Plea is good without any Sans ceo; et adjour- 
natur. Pr. Dette, pl. 22. cites 36 H. 6. 1. 


9. And it was ſaid, that if he pleads that range Enemies did it he 
call ſhew ſome of their Names, and not quod Ignoti fecei unt &c. Br. 


Dette, pl. 22. cites 33 H. 6. 1. 


10. Debt againſt the Marſhal who permitted a Priſoner condemned to 
go at large; The Defendant faid that he did not perinit him to go at 
large prout &c. and a good Plea. Br. Dette, pl. 228. cites 38 H. 
11. Writ of Execution comes to the Sheriff and he mates a Mandate to 
the Bailiff of the Franchiſe, who takes him, and after he eſcapes, Writ 
of Debr lies againſt the Bailiff and not againſt the Sheritt, and in 
thoſe Caſes it ſeems that the Bailiff, the Warden, Sheriff &c. ſhall be 
named by their Names of Offices ; For otherwiſe the Writ ſhall abate, 
and in this Caſe he was named Bailiff of the Franchiſe ot D. Br. Efſ- 
cape, pl. 40. cites 5 E. 4. 1.2. 5 5 

12. In Debt againſt a Gabler for ſuffering a Man condemned to go at 
large, it is a geod Plea that he did not permit him to go at large. Br. 

Dette, pl. 1), cites 10 E, 4 100. „ 
13. Action upon the Caſe by the Earl of Kent againſt Shaw and 
another Sheriffs of L. that where the Plaintiff had broug ht Writ of Ac= 
count againſt M. and Judgment given that he ſhall account, and Capias 
ad computand awarded to the Sheriffs of L. by which they took him and 
held him in Ward till ſuch a Day when the Sheriffs ſuffered him to eſcape 
&c, and note that Action upon the Caſe was brought; For he cannot 
have Debt till it be certain, and it is not certain till he has accounted 
in Fact. Jenney ſaid Actio non; For after the Arreſt the Chancellor 
ſent Writ to him, by which he brought him to him, and the ſaid Chan- 
cellor committed him to the Fleet, and commanded this Defendant to carry 
him there, and in carrying him A. and B. reſcued him at K. Fudgment ſi 
Actio; and the Parties demurred; Per Pigot this is no Plea ; For he 
1s bound to keep the Priſoner and may have his Remedy over, and 
lo where a Man breaks the Priſon and permits the Priſoners to eſcape. 
But by all the Juſtices, if the Sheriff ſerves Capias and a Man makes 
Reſcous, and the Sheriff returns the Reſcous, this is a Diſcbarge for the 
Sheriff, quod Catesby conceſſit when ir hangs in Proceſs ; For the 
laintiff may proceed by Alias and Pluries, and ſo to Exigent. Br, 
Eſcape, pl. 37.cites 16 E. 4. 23. Np e 
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— 2 - —— — e — — — 
- N D E - = - + — — — — 4 — . = 
- - GE - N — — DSDS Wo . W " x —— 8 . ; — — 
— _ OI 2 ” ; = — > — ——— ——ͤ—¼ — — , L 8 1 3 8 EN. 8 e pow. va." ge Hed Py. » 

— Wort 997 the ir Doo aaGHziN_MAXME — - - — 22 7 — 1 74 8 * a - Y — ” * re + — — Sx 2 4 ” — 2 1 - XG. - Ee ta ; a 0 
5 = » 1 h . — — — — — — - — , p 6 4 — - N == * b v — < — 1 — n fn = as aa > 

- ” — ” = o 

- 


— — 


"oY ee 


— — — — a 
: 


14. But Centra after Condemnation, and there he ſhall be chirged . 
For he may have his Remedy over againſt the Offender, as in Waite be 
a Stranger the 'Termor 1hull aniwer the Waſte, and the other thall 
: anſwer to him. Ibid. . „ | 
S.C cited. 15. In Debt againit the Warden upon Eſcape of a Man condemned 


D/ ph t 0 o Pha that the firſt Action was diſcontinued before Fudgment ; For 


16. but is | | ant 
miſprinted he is a Stranger to the Record, and this is only Error of which a 


there (28) Stranger cannot ſpeak 3 Per Pigot in an Action upon the Cafe. Br, 


in the Record, inaſmuch as he is a Stranger to it, though he is charged 
by Action brought upon this Record tor the Eſcape, any more than a 
Stranger ſhall talſity by a Matter dilatory. D. 67. a. pl. 16. Mich, 
3 E. 6. in Cale ot Minors v. Turke cites it as held for Lay 21 
iT In Debt againſt a Gaoler for ſuffering his Debtor to eſcape, who 
was condemned by Recovery in Debt, there Nul tiel Record is a good 
Þlea; becauſe the Action is founded upon the intire Matter, viz. the 
Recovery and the Eſcape; Per Frowy ke. Keilw. 18. b. Hill. 12 H. ,. 
18. In Debt upon Eſcape, it is a good Plea that after he had him in his 
Ward by the Condemnation, the Plaintiſf who recovered ſaid to him that 
he might ſuffer him to go, by which he ſuffered him to go accordingly, 
this is a good Plea, and no Eſcape, though the Condeinnacion be b 
Matter of Record, and the Diſcharge by Parol without Writing ; Quad 
nota per tor. Cur. Br. Eſcape, pl. 1. cites 27 H. 8. 24, 
19. Debt againſt the Marthal ior an Eſcape of a Priſoner being in Ex- 
ecution &c. it he plead hat the Priſcn was broke by Enemies, or by (ut. 
den Waters, or by ſuch Force or vehement Power that he conid ut 27 
this is good with a Traverſe, that he did not break Priſon in any other 
Manner; Gut it this be done by 27 aitors vr Rebels within the Realm the 
Law varies, becaule the Gaoler may have Remedy over againſt them, 
D. 66. b. pl. 15. Mich. 3 E. 6. in Caſe ot Mynors v. Turke, | 
20. Detendants in Eſcape ſhall not be admittted, as it ſeems, 70 take 
Exceptions to the Taſuſſiciency of the Count, for that the Record is not gud 
aud formal, bur thall anſwer to the Eſcape. D. 67. a, pl. 16. Mich, 3 
E. 6. in Caſe of Mynors v. Turke. . e 
21. Debt upon Eſcape againſt a Sheriff who ſaid that before the Eſcape 
the Priſoner was condemned in the ſaid Condemnation and in Execution, as 
an the Declaration, in the Time of a former Sheriff who ſuffered him t 
eſcape, and after retook and impriſened him, and was removed, and this 
Defendant was made Sheriff, and after ſuffered him 10 Eſcape ; judg- 
ment if of this ſecond Eſcape Action ought he to have, and a good 
Plea; For he has confeſſed and avoided the Plea ; For when the Pri- 
| loner firit eſcaped, and the firit Sheriff re:ook and impriſoned him, this 
ſecond Impriſonment is no Execution for the Party, but the Party is put to 
his Action tor the Etcape againſt the firit Sheriff. Br. Eſcape, pl. 45. 
| cites 5 E. 6. ))) 8 85 
Mo. 274. 4 tn Debt the Plaintiff counted that C. the Defendant was bound 


pl. 428 Ug- to him by Recognizance, and thereupon he ſued Exechtion by Capias, 


* 240 y — 7 1 r 
noll y Fal and the dheriff returned Cepi, and that atrerwards the Sheriif {uttered 


ton, Hill. 


31 Eliz. in the ſaid C. to eicape, for which the Plaintiff brought this Action. 
the Common The Deſendant pleaded, that before this Execution C. was indicted ant 
Pleas of the found Guilty of Felony, and had Fudgment to be hanged, and a/terwards 
os — eſcaped. It was inſiſted, that by the Judgment in Felony C was dil 


judged ac- Charged ot the Debt, he being thereby a Perſon dead in LAw; But be- 


cordingiy. cauſe he was reſponſible to every Action till be was exicated in Fatt Jadg- 


E ACS ment was given tor the PlaintiiF - Sav. 63. pl. 135, Paſch. 26 El 
; . Ognell v. Martin and Webb. 59 

ys that after his being found Guilty he was diſcharged of the Felovy, and then the Defendant 10 
= wn | | | | tere 
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fered him to go at large. All the Court reſolved that the Execution was well ſerved u n him; 
For though his Body was at the Queen's Pleaſure, yet he ſhall not rake Advantage of his own 


Tort (no more ſhall the Sheriff) bur he ſhall anſwer the Action and Executidn of a Common Per- 
ſon.— 2 Le. 84 pl. 112. S. C adjudg'd for the Plaintift, S. C. cited 8 Rep. 142. a. y 


24. C. brought an Action of Debr upon an Eſcape againſt H. Sheriff 
of the County ot H. who pleaded that the Plaintiff dedit conſenſum ei- 
dem Jacobo that the Priſoner ſhould go at large, whereby he did 10. 
Walmſley ſaid he ought to plead it by Way ot Licence, and nor by 
Conſent. Curia, The Plea is good without Queſtion, and he may 


rake Iſſue thereupon. Goldsb. 8 1. pl. 20. Hill. 30 Eliz Cunny ». 


Harrington. % HTN 5 | 

25. In Action againſt the Defendants, late Sheriffs of York, for an Noy 45. 
Eſcape of }. S. who was committed to their Cuſtody upon a judgment S. & but 
given againit him in the Court of York upon an Obligation made by S. ©: 40 
him to the Plaintiff; they plead that they /et him at large by reaſon of a pe 
Writ of Privilege awarded by the Council of Tork &c Plaintiff demurred, 
becaule they did not allege the Authority ot the Council there; and 
it appeared not to the Court that he might be privileged there &c. and 
though they let him at large by Colour of the Wiit ot Privilege, yet 
the Writ not being a good Warrant they are reſponſible to the Plaintiff ; For 
they muſt at their Peril take Heed what Warrant they had to let him 
out of their Cuſtody. Cro. E. 894. Trin. 44 Eliz. B. R. Colſton v. 

Roſs and Lever. VVV : 

26. Nor ſhall the Defendants tate Advantage of erroneons Proceſs in Noy 45. 
the original Cauſe, though it appears in the Declaration againſt them, 5 8 2 
as that a Capias was awarded returnable at the next Court, which not re 
ought to have been at a Day certain. For the Plaintiff is ro declare — S. P. 
according to the Record, and not to vary from it. Cro. E. 893. Cro. E. 165. 


Colſton v. Roſs and Levet. 5 | 1 x. 
in Scacc. Ognel v. Paſton.— 8 Rep. 142. a. cites S. C. adjudged and fays, that with this agrees 


21 E. 4. 23. b. 


27. And it was further alleg'd, That it was not ſaid that the ſaid Noy 45. 


F. F. was arrefted, and if he were not arreſted, there cannot be any Aion? & but 


brought for his Eſcape Sed non Allocarur. For when the Serjeant re- Aer 


turn d Cepi Corpus & Paratum habeo, it is to be intended that he was — 8. C. & 
arreſted. But it he were not arreſted, yet the Record is that he is S. P. cited 
committed to Priſon, which is ſutficienr, the Party being preſent in * A 
Court without an Arreſt. And not withſtanding theſe and other Excep- 25 in pl "i 
tions it was adjudg'd for the Plaintiffl. Cro. E. 894. Colſton v. vw. 
T... Te „ . 

28. J. S. was outlaw'd upon a Ca. Sa. and being taken upon a Cap. 
Utlagatum the Sheriff ſuffer d him to eſcape, the Plaintiff not being ſa- 
tisfied. The Plaintiff brought Action in C. B. and had judgment; 
And in Error brought it was among other Things aſſign'd, becauſe the 
Action ts brought in Suffolk againſt the Sheriff of Suffolk tor arreſting the 
Detendanr in the firſt Action upon the Cap. Utlagatum, and ſuffering 
him to eſcape ; and the Defendant in the firft Action is nam'd of S. in the 
County of Norfolk, and the Arreſt is ſuppos'd at S. præditt and ſo the 
Arreſt 1s ſuppos A in the County of Norfolk, and then it is tortious, and there 
cannot be any Eſcape thereupon. This was held to be a maniteſt and incura- 
ble Error. And therelore Judgment was revers'd. Cro. E. 897. Palch. 
44Eliz B. R. Eden v. Loyd. _ 7 

29. In Error on a Judgment againft a Sheriff for ſuffering an Eſcape, 
Exception was taken, becauſe he did not recite the whole Record, but be- 
Za at the fudgnicut Puid cam recuperaſſet &c. Sed non Allocatur. For 
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it is but a Conveyance to the Action. Cro. Eliz. 87). Patca. 44 Ea 
B. R. den v. Led. | 1 
Yelv. $3. 30. An Adminiftrator recovers in Debt againſt A. The Adminitration 
S C Hul, is revek'd; yet the Adminiſtrator ſued A. and took him in Execution 
ä 5 Jac wp 4 Su perſedea S Was a wal ded becauſe the Execution erronice emanavit, 5 
og the he cannot ſue him ro Execution after the Adminiitration is revok's 
Execution And if in ſuch a Caſe A. had eſcaped, the Gaoler might well plead cha: 
wo 8 in Diſcharge Noy 15. Barnhurſt v Yelverton. „ 
2 5 ; 

Defect ought to be diſcharged, quia Erronice emanavit, ——Brownl, 91. S. C. and ſeems only 2 
'Franſlation of Yelv. | Po Es 5 


So it the 31. In Debt upon an Eſcape the Caſe upon Demurrer was, That 4 
Body comes P/aint of Debt was in an Inferior Court, and Bail given there, and an 
3 Hab. Corp. was awarded to bring the Body with the Cauſe before the Ch, J. 
te he which being done Bal was accepied and Procedendo was afterwards 
cannot fd awarded, whereupon they proceeded and Judgment was given againſt 
goed Bail the Leſendant. The Queſtion was, Whether the Sheriffs by this are 
e ee diſcharg'd or chargeable with the Priſoner? And it was refolv'd that 
Party tothe they are diſcharg'd ; For when a Ha. Corp. is return d, and Bail accept. 
arial, ed, though not ld, yet preſently the Priſoner is diſcharg'd, and his 
this dil. Curetics allo in the Interior Court; And though a Procedendo was alter 
9 wards awarded, and that the Cauſe is remanded, yet the Sureties and 
ir was agreed Sherills are diſcharg'd; But the Plaintiff may proceed agaiuſt the Party 
by all, that as it he had not been imptiſon'd, and not otherwiſe. And Judgment 
it rae hg accordingly. Cro. J. 203. Hill. 5 Jac. B. KR. Farnely v. Ballet. 
mY err d to the Sheriff before the Bail taken by the Ch. J. then it had been a Superſedeas to the firſt 
Writ, and in ſuch Cale the Bail in the Interior Court had ſtood. Yelv. 120, 121. 5. C. by the 
Name of Fernely v Fawſett. | | | 


32. Upon a Ca. Sa. againſt the Defendant, and Non eſt inventus re- 
turned, and a Teſtatum that he concealed himſelf*in Lancaſhire, a 
MWrit was awarded to the Chancellor of the County-Palatine, to com- 
mand the Sheriff to take him ad Sarisfaciendum &c. Ita quod the 
Chancellor thould have him &c. and that the Chancellor commanded 
the Sheriff ro rake him, Ita quod the Sheriff ſhould have him Coram 
Juſticiariis &c. An Action on the Caſe was brought againſt the Sheriff 
tor an Eſcape, and Judgment againſt him. Error was aſſigned that the 
Plaintiff ought to have brought Debt, and not an Action on the Caſe ; but 
adjudged it was at the Plaintiff's Election to bring either Action; and 
though there was a Variance in the Writ to the Chancellor, and ef that by 
Him tothe Sheriff, yet that being only Error in Proceſs, the Sheriff ſhall ns 
tale Advantage of it, and the Judgment was afirmed. Cro. J. 288. 
pPlwGKi. 5. Mich. 9 Jac. B. R. Burton v. Eyre. VVV 
The Writ 33. An Action of Debt was brought upon an Eſcape againſt a Bailiff of a 
was directed Liberty, and after a Trial Exception was taken to the Declaration, be- 
ms AE cauſe it was not alleged therein, that the Sheriff made a Warrant tothe 
Quod non Bailiff upon an Execution, but it was only alleged that at A. aforeſaid, 
_ omittar, by Virtueof the Warrant aforeſaid, he took the Priſoner, and ſays not with- 
and the in the Liberty aforeſaid, and the Exception was held void. Browal. 79. 


oe eto Trin. 10 Jac. Brownſworth v. Trench. 


the Bailiff | . ; | 5 er 

of the Liberty who arreſted the Defendant and let him Eſcape, The Defendant demurred, becauſe 
the Writ being directed to the Sheriff, he ought to have executed it and not the Bailiff, and ſo the 
Arreſt not lawful; By which the Party may have an Action of Debt u,on an Eſcape. Noy 51- 
Hill. 42 Eliz. Gardiner v Harriſon, Es eee eee eee 


34 Ia 


e r „ . I My 5 
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34. In an Action of Debt againſt a Bailiff of a Liberty for an EſcapeBrownl. 68. 
&c where the Commitment was in a Court within the Liberty, it the De- Cowchman 
tendant pleads Null tie! Record, and in the Record certified are diverſe 8 = * . 
Differences in the Continuances and in the Proceſs, yet becauſe the Pliint, cordingly. 
Count, and Fudgment certified agree with the Declaration, the Plaintiti 
ſhell —_ Judgment, Hob. 179. pl. 210. Hill. 14 Jac. Coachman | 
v. Halley. 5 , 1285 

35. Debt againſt the Sheriff for ſuffering a Man to eſcape who was Brown! pt. 
in Execution upon 4 Capias Utlegatuin on a fudgment of 601. recover'd S8. C. held 
againſt him; the Defendant pleaded Nul tiel Record of the Recovery; *<cordingIF; # 
The Plaintiff demurred, ſuppoſing that he ſhould plead Nil deber ; N 
but adjudged for the Detendant; For in Debt upon an Eſcape the De- 
fendant might plead Nul tiel Record. Hob, 209. pl. 263. Trin. 15 Jac. 

Maddox v. Voung. „ „%%% id otan 

36. The Sheriff on a Ca. Sa. retard Cepi Corpus, afterwards the Plain- 
tiff brought Debt againſt him on the Eſcape of the Deſendant, the Sheriff 
pleaded Non arreſt avit the Defendant by Virtue of that Writ ; Plaintiff re- 
plied ques arreſtavir, and ſo to iſſue; and the Sheriff was not effopp'd 
by the Return, vat the Court upon the Return may amerce him. 2 Roll 


| Rep 57. Mich. 16 Jac. Arg. cites it as adjudg'd in the Caſe of 


Michel v. Henning the Sheritt of Dorſet. 


3). Caſe againſt the Marſhal of B. R. wherein the Plaintiff declar' Nov 93. 


| that he had Fudgment againſt F. S. in Debt, and that he was taken in 8 C. but 

| Execution and committed to the Defendant, who ſuffered him to efcape at S P, _ 
D. in the Connty of H. The Defendant confeſſed the Fudgment, and 4B, 
| that F. S. was committed in Execution at Southwark in the County of S. 435. pl. 


&c. and that afterwards he eſcaped at Southwark out ot the Defendant's 497. S C. 
Cuſtody, and contrary to his Will, and that he made freſb Purſaut aſter nos dt 5 
him, and that upon that freſp Parſnit, vis. Ante Diem exhibitionts Bulle * LS 
pred', viz. 8 Die Maii, Anno Gc. he retook him &c. and that he was in 


dis Cuſtody, and demanded Judgment; Reſolved upon Demurrer, that 
| though the Plaintiff alleged the Eſcape at D. in Com' H. and che De- 


tendant confeſſed it to be at 8. in Surrey, that this was good without 2 

Traverſe of the Eſcape at D. tor when a Man is at large it is an Eſcape 

Any County. Jo. 144. pl. 2. Mich. 2 Car. B. R. Harvey v. 

(| FRE . 5 7 5 2D; . 

18 Caſe &c. for an Eſcape againſt a Serjeant of the Compter in Lon- 2 Keb 149. 

don; The Detendant pleaded that the Sheriff commanded him to deliver the Pl 8 

Priſoner to him, which he did, and traverſed that he was guilty of Eſcape ne 2 

aliter vel alio Medo; And upon a Demurrer the Court held that che Ser- here is no 

jeant is the Sheriff*s Officer, and the uſual Manner of Pleading is to Eſcape con- 

plead that the Priſoner was in the Cuſtody of the Sheriff, and Sheriffs —_ and 

in London may make their Houſes their Priſons if they will, as the Not Guilty 

Compter, and ſo the Bar is good, but the Traverſe being ili the Court ſhould be 

directed it ſhould be referred. Sid. 318. pl. 6. Hill. 18 & 19 Car. 2. pended, and 
ar | VCFCCCFCVCVVVV T3 4 es ZOE not take any 


B. R. Husband v. Cole. Os 3 Trier 
but it being the Caſe of an Officer, they agreed to ſtay. till Remedy be taken againſt the High-She- 


| Fit; Et adjornatur. | 


39. Cale againſt the Sheriff for an Eſcape upon meſne Proceſs; The 2 Med 19). 
Defendant pleaded the Statute 23 H. 6. cap. 10. and that he let the Perſon 3 Ss 
out upon Bail, according to the ſaid Statute, and that he had taken det Cuff tor 
reaſonable Securities, viz, A. and B. Having ſulſicient within the County ; the Defen: 
The Plaintiff in his Replication traverſed that the Defendant took Bail of dan. — 
of Perſons having ſufficient within the County; And upon Demurrer ic was Freem Rep 


inveſted for the Defendant that he is compellable to take Bail; If he N 


take thoſe who are inſufficient, the Courſe is tor the Court to m_—_ adjudged pet 
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becauſe he 


Eſcape. 


tor. Cur. the Sheriff, and not for the Party to bring an Action; Beſides, the Tra. 
rhar the Loerle is pregnant ; For it implies that the Perſons have ſufficient out 0r 
Act ion 8 : d h Sh itt . bo d B , 5 N — oh 
woald not che County, and the Sheriff 1s not bound to take Bail only of Perfyng 
lie for the having ſufficient within the County. Per Cur. the Sufficiency of the 
Party, but Bail is not material, it is cnly tor the Sheriff's ſecurity ; If he rakes u. 


that the She- RA £ "AQ: . kt. | 0 
i Ba Bail then an Action lies againſt him. For then he does not act by 


| amerced till Colour of this Law. And per tot. Curiam Judgment for the Defendent. 
he brings in Mod. 227. pt. 19. Trin. 28 Car. 2. C. B. Ellis v. Yarborough. 

the Body, | | | | 3 | 
and he A Judge of the Bail, but the Party has no Remedy by Action. 


Saund. 58. 40. The Statute of Limitations is not pleadable in Debt for Efcape, 


S. C. & 8 P. 1 : 8 
peld accord. Lev. 191. 191. Mich. 18 Car. 2. B. K. Jones v. Pope. 
ingly, Sid. 305, 306. pl. 14. S. C. & S. P held accordingly as to Debt, but Action on the 


Caſe for Eſcape lay at Common Law, and therefore is within che Statute of Limitations, 


Freem. Rep. 41. One was in Execution in B. R. and Propoſals were made to thy 
213. pl. 220. P/aintiſt in Behalf of the Priſoner, who ſeeing there was Likelihood 6 


8 fg Accommodation conſented to a Meeting in London, and defired the Priſoner 


Ch. J. in might be there, who came accordingly, and this was held to be an Eicape 

S. C. with the Conſent of the Plainrift, and he could never after be in Exe. 

e cution at his Suit for the ſame Matter. 2 Mod. 136. Mich. 28 Car. 2. 
C. B. in Caſe of Baſſet v. Salter. e 

42. A Sheriff on Action of Ejcape ſhall take Ad vantage of the Cauſcs 

ariling out of che Juriſdiction. 2 Show. 374. pl. 360. Trin. 36 Car. 2. 

B. R. N N „„ „ | 

43. An Action was brought upon an Eſcape, for that he being She. 

riff of Surry, voluntarily ſuffered F. S. whom he had in Execution 5 

eſcape. He pleads that he made freſh Purſuit and took again, and does 

not traverſe the voluttary Eſcape to which it was demurred. Reſolved 

for the Detendanr ſor it is impertinent tor the Plaintiff to allege it, and 

no ways neceſſary to this Action; It is out of Time to ſet it forth inthe 

Declaration, but it ſhould have come in the Replication. It is like leaping 

(as Hale Ch. J. ſaid) before one comes to a Stile. Vent. 211. 211 

Paaſch. and Trin. 24 Car. 2. B. R. Sir Ralph Bovey's Caſe.  _- 

In Debt for 44. In Debt for an Eſcape againſt the Warden of the Fleet, th 

an Eſcape, Plaintiff declared that one Lenthal was committed to him in Execution upon 


| the Plaintiff 


declared that h ree ſeveral Fudgments, (but did not fay prout patet per Recordum of the 
the Priſoner Commitment) and that the Defendant permitted him to eſcape ; The 


was commit Defendant pleads that he permitted him to eſcape by Licence of the 
red and a# Plaintiſt, who replied, that he permitted him to eſcape de Injuria ua 
Caped, ar propria, and not by Licence ot the Plaintiff; and upon Demurrer it 
did not ſay Was inſiſted for the Detendant that the Declaration was ill, becauſe 


Prout patet he did not allege prout patet per Recordum ot the Commitment, which 
per Recor- ig à Matter triable by Record, and not per Pais; to which it was an- 


_ ſwered that this was cured by the Plea over which tenders an iſſue of alt- 


demurred f her Matter, and by that admits the Commitment, ſo that it is not the Com- 


generally, mitment, but the Licence to eſcape; and the Court was of that Opi- 
gd ve. a nion and gave Judgment for che Plaintiff. 3 Lev. 293 Paſch, 6 W. 
Judgment . & M. in C. B. Norden v. Fox. 


or che Gilt 


ot the Action was the Eſcape, and the Commitment only Inducement ; And per G. Eyre J. the 


Matter here is grounded on the Fact, for Nil debet is a good Plea, and not on the Matter of Re- 
cord; And the Rule in Co. Litt. $02. where the Difference is taken between Caſes, where the Re- 


cord is the very Foundation, and where inducement, is a good Diverſity. 2. Salk 565. pl. 1. Mick. 
W. & II. in 8. R. Waites v. Briggs. 


5 Mod. 8. S. C. adjudged tor the Plaintiff, Nil &c. 


1 5 45. Debe 


119 
44. Debt upon an Etcape in Execution brought againſt | the had Bai- Ld. Raym. 
lift of the Honour ot Pontetract, who pieaded that before the aforeſaid N 408. 


Lſcape an Habeas Corpus was directed to him, returuable Craftis* Pur Ch. J had 


Eſcape. 


which is the third Return in Hillary Term) commanding him 20 Fring that the Vir- 


be Body ot the Priſoner to Weſtminſter, that by Virtue thereof he brought tute Cujus 
him into Court æud returned the Cauſs of his Committnent, aud that he was a ns I 
ſent to the Fleet, que eft eadem fiſcapia; The Plaintiff replied, that verſable, bur 


the other 


before the Ejcape an Haleas Corpus was directed to the Defeudant returu- three Jufti- 


able OFad Hillarii (which is the firſt Return in Hillary-Term) and ces e contra, 
that after the Day of che Return he brought the Priſoner &c. to Weſtminſter rough they 

2) Colour of the ſaid Writ, and then procured anotber Habeas Corpus meu- chat 2 79 
tioned iu his Plea to le Hraudulextiy proſec red, and directed to himſelf, by rally the 
Virtue of which laßt Writ the Priſauer was bronę ht iuto Court and turned Virtute cu- 
over the Fleet, alſque hoc t hat the Defendant by Virine of the Habeas Corpus 1515 not to 


fot forth in bis Plea did take dh Prijoner out of Gaol and bring him to Weſt- 1 


: e oO : 5 where it 
eninfier, and upon 2 ſpecial Demurrer to this Replication the Plaintiff contains 
had judgment, tor by chree Juſtices, contra I'reby Ch. J. the Virtute matter of 
i when it is 
mixed with 
| ** F „ Fact it may 
be ; and that in this Cafe there is matter of Fact which depends upon it and for that reaſon it is 
traverſeable; And that there may be ſome Caſes where nothing but che Virtute Cujus is traverſable 
us in the calc of a Bail Bond ; Cited Ibid. 412. by Powell J. | | 


Cujus was traverſable. Lut w. 627, Hill, 9 W. 3. Beale and Ux. v. Law, but 


Simpſon. 


45. Debt upon an Eſcape agaiaft the Marſhal, who pleaten Nil debet, 12 Mod. 585. 
and at the Trial the Evidence was, that the Priſoner Peing out upon Bail 8 © 2 | 
ſurrendered himſelf by entering Reddidit fe in Diſcharge of the Bail in tbe Ll 
Fudge's Book, which the Plaintiff *'s Attorney accepted, and filed a Com 
mittitur with the proper Oiicer; there was a Verdict tor the Plaintiff 
upon this Evidence, and upon a Motion for a new Trial the Court 
held, that the Reddidit ſe in the J's Book is an immediate Diſcharge 
of the Bail, but chat hes wot en Cuſtody till the Plaintiff makes his Hlecti- 
on by entring & Committitur, æor then ſo &s charge the Marſhal with an 
"Eſcape, till there is a Natice by Rule er Aut of a Coumittitur in the 


Marſhals Book kept in the Office for that Purpoſe, but this ought to be 


inſiſted on at the Trial, and it is now too late after a Verdict, and ſo 
the Motion was denied. a Salk. 272. pl. 3. Mich. 13 W. 3. B. R. 
Watſon y. Sutton Cr % ed en, 5 
47. The Sheriff had the Defendant in Execution upon a Ca. Fa.) Med. 2. 
which a ſued after æ Day aud Near without 4 Sci. Fu. and ſuffered himS C. adiedg 


to eſcape, and in an Action of Eſcape brought againſt him the Queſtion Fata 


| was, whether he could take Advantage of this Errors? And held that he niſi. 


could nor. 2 Salk. 213. pl. 4. Trin. 1 Ann. B. R. Shirley v. Wright. 
48. In Debt for an Eſcape of ovetaken apor a Ca. Sa, which appeared q Mod 29; 
to be returnable the Term uext but one after the Leſte, ſo that a Term iuter- Shirley v. 


VYned ; After a Verdict tor the Plaintiff it was moved in Arreſt of Fight > C. 
Judgment, that the Writ was merely void, end conſequently there 


& B. F. ac- - 


R rdingly 
could be no Eſcape, and the Sheriff did well to let him go. Per Holt by Heft Ci ; 
Ch. J. Eſcape lies againſt che Sheriff, and there is a Difference between J. and Judges | 
a Capias in Mean Proceſs, and a Capias in Executicn. In Mean Proceſscent fer 


if a Term be omitted the Writ is void in all Actions Perſonal, and laing 28 


che Sheriff ſhall not be charged; for the Cauſe 4s diſcontinued and out Nis. 
of Court by the Intermifion, and by not having a Day in Court by 


the Return of the Writ as he ought the Party may be at great Pre- 
Judice by Reaſon of the Impriſonment in the mean Time; But in Exe- 


Cut ian a Ca. Sa. omitting a Term, is not void; tor the Party is not to 


Have a Day in Court, his Cauſe is at an End, and he mutt be in Priſon, 
uhether che Writ be returned or not ; nor is it neceſſary it ſhould be 
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returned. Per Curiam the Plaintiff had Judgment Nili &c. 2 Salk, 


oo. pl. 4. Trin. 1 Ann. B. R. Shirley v. Wright. 5 
49. And in the ſame Caſe Holt Ch. I. ſaid, 1t a H, Execution bear 
Teſte out of Term, the Sheriff is juſtifiable, and yer ſhall not be liable to 


an Action of Eſcape, tor it is a void Writ, Ibid. 


50 If a Defendant in Execution pays the Plaintiff, but no Satisfaction 


is entered on Record, and the Sheriff ſuffers him to eſcape, and Debt is 
brought againſt him for it, he cannot take Advantage of that Pay. 


ment; Per Holt Ch. J. 6 Mod. 27. Hill, 2 Ann. B. R. in Caſe ot 
% AMrRwe ooo EE: | 19 2 . 
Fi. In Eſcape againſt the Sheriffs of London the Plaintiff declared, 
that he levied a Plaint againſt F. S. being then in the Counter in Cuſtogy 
upon a formerPlaint levied againſt him by F. N. and that he being ſo in Cuſtody 


was ſuffered to eſcape. The Defendant demurred, and in/i/ted that there 


oughtevo be a Precept iſſued out on the laſt Plaint, on which the Sheriff 
might have returned Cepi. But Holt Ch. J. having looked on Mac- 
kally's Caſe ſaid, that apon entering a Plaint in the Counter there ne- 
ver is any Precept awarded, but the Se1jeant at Mace arreſts the Party 
by this general Authority, and therefore all is ſet forth that ſhould 
be ; For by entering the Plaint, and charging him in the Counter, he is in 
aitnal Cuſtody of the Sheriff. 1 Salk. 273. pl. 6, Trin. 5 Ann. B. R. 
Jackſon v. Humtries, = | ; 

52. Debt tor the Fſcape of one L. Defendant pleas that L. without 


Knowledge of the Defendant, the Warden of the Fleet, eſcaped, and le- 


fore Action brought, without Knowledge of the Defendant returned, and 
was in Execution for the Damages on the ſaid Fudgment, to which it was 
demurred. Judgment tor the Defendant Niſi &c. for this rantamounts 
70 a Retaking on a Freſh Purſuit ; and the ſame Plea was held good. 
Hill. 8 Geo. 2. Grey v. Gambier. Comyns's Rep. 554. Trin. 9 & 10 


Geo. 2. C. B. Chambers v. Gambier. | 


53. Action tor Eſcape for the Debt of the King againſt Defendant late 


Warden of the Fleet, Mr. Ward moved, that the Defendant mig hit be 


allowed Liberty of pleading double, viz. Non debet, & recent” inſecutus efl, 
for by the Statute 4 Anne 16. it ſhall be lawtul tor any Defendant &c. 
with Leave of Court, to plead as many ſeveral Matters as he ſhall 


think neceſſary for his Defence, and this Statute extends to the King's 


Suit as well as to that ot the Subject, tor Sect. 24. it is ſaid, this Act 


and all Statutes of Jeofails thall extend to all Suits for Recovery ct 


Debt immediately owing, or any Revenue belonging to her Majeſty 
her Heirs or Succeſſors, and to all Courts of Record in County Pala- 
tine of Lancaſter, Cheſter, Durham, and Principality of Wales, and 


all other Courts of Record in this Kingdom; And ſo it was agreed in 


this Court; And afterwards, upon Afrdavit that the Eſcape was nd 
voluntary, (for otherwiſe by Statute 8 & 9 W. 3. 26 Plea of Freſh 
Purſuir is not allowable) the Defendant was allowed to plead both Pleas, 
 Comyns's Rep. 422. pl. 199. Paſch. 2 Geo. 2. in Scacc. The King 


v. Huggins, | 


(O) Pleadings 


2 Eſcape. 


(0) Pleadings againſt Sheriff, 


N an Action of Eſcape againſt a Sheriff the plaintiff may n 
EL: briefly upon the Fudgment in the Sci. Fa. without lvewing the g ra- 
ual Proceedings at length, as is uſually done in an Action of Debt on 
judgment; per Cur held clearly. Carth. 149. Trin. 2 W. & M. 
in . R. in Caſe of Gold & al v. Strode | 


; In Action of Eſcape Exception was, that it Was i not foewn that he 
6 pany was in Cuſtody at the Suit of the Plaintiff at the Time of the Eſcape ; 
| and Holt ſaid, they ought to have thewn that he was arreſted and 


taken at the Suit of the Plaintiff, and then eſcaped ; The like where 
a Man is ig Cuſtody betore any Suit, a Charge ot him in Cuſtody is 
in Law an Arreſt. Dee ſaid it was pleaded, that at the Time of the 


Eſcape a Plaint was levied in the Counter, whereby he was charged in 


Cuſtcdy at the Suit ot the Plaintiff; Holt faid Charged was a vulgar 


Exprethon, but not a legal one. 11 Mad. 69. pl. 4. Hill. 50% Z. R. 


Jackſon v Humphry 8. 


3. A Plaint is in the Nature of an Original, but not of a Capias, 


and the declaring againſt a Man in Cuſtodia Mar' is the ſpecial Cuſtom 


of the Court of B. R. But a Plaint will not be ſufficient to found an Eſa. 


cape upon till Proceis goes our to bring him in Cuſtody, (viz.) to bring 
him into Court, ior by the Flaint he is ſuppoſed to be at large. Powell 
differed. Adjorn. 11 Mod. 9 guckion v. eee ccites 1 
Salk. 273. 


(0 Gobler. 


Terſeitue or Penalty ſor Eſcapes. 


1. 889 W. 3. 26. TE any Marſpal or  Wardes: or hi ir Reſpetrive De- 
puries, or the Keeper of any other Priſon, ſhall 


take any 1 Grattuty, Reward or Security, to procure, connive at, or 


permit any Eſcape, ſhall ſje 500 4. ang has Opice, ang be fabled 40 


Held any e _ 


error ; 


00 "This o of: F elons. 
what ſhall be faid ſuch. | 


* The Offence thereof: and how inquired and puniſhed, 


A Felow eſcaped, cad the e purſued freſhly, and the Files 


run out of Sight, and the Warden purſued and retook him, and 
E it was acJudged an | BITAPE. Br. Eſcape, pl 49. Cites 6 E. 2. Itin. 
nc. 
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ee, 
2. It a Man abjares for Felony, and no Record is made of it, this is aq 
Fſcape. Br. Eſcape, pl. 50. cites 6 E. 2. Itin. Canc. 
2. 39 where a Felon ebming to the Gail flees to the Church, Tbid. 
4. A Man was taken for Suſpicion of a Thief, and bailed ts the Config. 
t!r of C. and eſcaped for want of good Keeping, and the Conſtable was 
taken and arraigned for it, and ſaid, that becauſe he who eſcaped was 
not taken with the Manner, nor at the Suit of the Party, nor indicted 
61 Felony, therefore it is no Eſcape; Judgment &c. and ſo was the 
Opinion there. Br. Eſcape, pl. 29. cites 42 All. 5. 25 
5. R. Hole certain Chattels telontoutly, and fled, and Hye and Cry wa 
made, and G. arreſted him, and when he had him in Arreſt he roof the 
Chattels from him, and ſuffered his to go at Large felonioufly &c. and 
was indicted thereof, and arraigned, and found Not Guilty, and went 
quit; and ſo ſee that a voluntary Sufſeranuce of a Felon to eſcape is Felony, 
Br. Corone, pl. 112. cites 27 Atl. 62. 5 
Br. Corone, 6. Sufferance of a voluntary Eſcape of a Felon is Felony. Br. Eſcape, 
pf ta. cites pl. 25. cites 27 Aff. 62. | 3 ND, 
S.C; 7. A Man was adjudged to be hanged, and was delivered to the Sheriff 
to make Execution and eſcaped owt of bis Ward, and the Vill was arraigned 
of the Eſcape ; for he took to the Church, and becauſe he cannot abjurein 
this Caſe they were diſcharged of the Eſcape. Br. Eſcape, pl. 24. cites 
27 AL, 54: e | | * 
3. Capias for Felony, the Sheriff returned Cepi Corpus, and had not the 
Body at the Day, by which he was amerced to 1008. for the Eſcape; 
. nota ; and the Party was indicted of the Felony. Br. Retorn de 
riefs, pl. 99. cites 40 All. 43 V 1 
9. A Man was indicted of belong, Capias iſſued, the Sheriff returned 
Quod Cezpi Corpus, and bad him not in Court as the Day, and therefore 
he was amerced to 100 8. tor the Eſcape. Br, Eſcape, pl. 27. cites 
F | 5 e 
| F 10. 12 B. R. it was preſented that F. N. had flole two Sheep, and A. 
took him for Suſpicion, aud delivered bim to P. who let him go becauſe there 
was no IndilFment acainſt him, and after the Thief was indicted for the 
Eſcape, and notwithitanding that chere was got hing again/t him but Suſ- 
picion, P. was charged of Eſcape. Br. Eſcape, pl. 31. cites 44 Aſſ. 12. 
Br Traverſe 11. Too were iudicted of the Death of a an, and they both had 10 
de Office, the Value of 100 Marks et fugam tecerunr, and therefore the Vil! was 
pl. 3. Lites charged and Scire Facias againſt them to anſwer the Sum to the King; 
C quod nota ; and therefore it ſeems that hat this Eſcape was by the Day. 
Br. Eſcape, pl. 6. cites 4) E 3. 26. © : 10 


122 


„ b Hawk. 12. It a Man has a Felon in his Houſe, and ſuffers him tn go, this is 


P!. C. 129. no Eſcape of Felony, becauſe he had not arraigned him of Felony before. 


Sap. 19. S. 1. Br. Corone, pl. 26. cites 9 H. 4. 1. 


cles 8. O 13. If a Man receives & Felon knowing cf the Felony, and takes 40 s. c 


Him to ſuffer him to go, this is no Eſcape, becauſe he did not arreſt him, 
but be es acceſſary to the Felony, Br. Eſcape, pl. 43. cites 9 H. 4. 1. 
184. If a Man frikes another, and the Conftable takes him. and after 
_ ſuffers him to eſcape, and aſter the Party dies of the Wound, this Eſcape 
is no Felony in the Conſtable; Per Thirn. Br, Corone, pl. 28. cites 11 
„H. . „ 5 3 
5 4 It a Mas ftrikes another, and the Conſtable takes him, and after 
fuers him to go at Large, and aſter the Party dies of the Stroke, this is no 
Eſcape of Felon in che Conſtable ; Per Thirn ; tor he was no Felon at 
the Time &c. Br. Eſcape, pl. 8. cites 11 H. 4. 11. 1 | 
156. A Priſoner was adjudpoed to be banged, and the Sheriff was com- 
manded to make Execution, aud as the Sheriff was going to do Execution 
R. K. and others fuch a Day, Year and Place, veſcued him out ot the 
Poſi eſſion of the Sheriff, and the Sheriff freſhly purſued him and rerook 
the Priſoner; Per Hobart, this is an Eſcape; for be was once Cor 
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poſſeſſion of the Sheriff But Keble contra; tor it the Priſoner in go- 


Hape. 


- 

; | 

* 
nne 


ing to Execution runs from the Sheriff, ſo that ſometimes he is out of 
the View of the Sheriff, yet this is no Eſcape if he be taken in the Pur- 
dir, and yet he was out of Poſſeſſion of the Sheriff, and though rhe 
Taking out of Poſſeſſion of the Sheriff thall be an Eſcape, yer not in 
this Cale, becauſe he was taten from him by Violence, and chefs who took 
him ſpall be Felons, againſt whom a Man can have no Remedy. Br. 
Eſcupe, pl. 32 Sites 6 TE i ie. 
17. It a Sheriff goes vo the Gallows to Hang a Felon, and F. N. reſcues 
him from him, and he freſchly parſues and takes him, and hangs him, there 
per Keble, Tremz4 and Huiley, «his is no efcape, inaſmuch as he was 
freſhly re-raken and hanged, and was not out of Sight, and ſo in Poſſeſ- 
fon in Law. Br. Eſcape, pl. 52. oites 10 H. J. 25. „ 

18. It a Felon greeps under a Bench, and is freſhly netaken, this is no 
Eſcape; Per Huſſey; But Fineux, Fither and Fairfax contra. Ibid. 

19. Sndifmext of Eſcape is not good unleſs it be Ouod ex:vit ad lars 
gum; Per Huſſey. Br. Eſcape, pl. 52. cites 10 f. 7.25 

20. Where a Sheriff or Gaoler has a Man in his Watd for Felony, 


— 


who is after acqzitied by Fud gent before the Fuftices, and aſter goes his 


Way, this is no Eſcape, nor the Gaoler thall not make Fine; ſor by the 
Judgment he is ao Priſoner, and yet the Judgment is, That he fpall be 
Aiſcharged paying his Fee, and if he goes his Way before he has paid his 
Tees, yet the Gaoler, ſhall not make Fine. Br. Eſcape, pl. 16. cites 8 

21. One was Killed in the Evening, the Murderer eſcapel; by the 
Common Law the Town ſhall be amerced; tor the Evening is Parcel 
of the Day and not of the Night. 7 Rep. 6. b. Trin. 28 Eliz. C. B. 


in Aſhpole's Cafe. 


22. The Sheriff was indicted for ſuffering a Perſon convicted of Felo- 
ny to cicape; it was objected againſt this Indictment, for that he is in- 
dicted as Sheriff, and it did not appear that he had the Cuſtody of the 
Priſoners delivered over to him by Indenture, as he ought ro have, 
for otherwiſe he ſhall not be charged for the Eſcape, as it was adjudg'd 
in Meſtby's Caſe 3 Rep. 42. Sed per Cur. , the Sheriff #akes upon him 
the Cuſtody of the Priſoners, though Without Delivery by Tngenture to him, 


i he ſuffers the Priſoners to eſcape he may be indicted of it; tor an Indict- 


ment is the Suit of the King, 2 Roll Rep. 146. Hill. x7 Jac. B. R. 
Sir Thomas Read's Caſe. JJ 8 5 
23. If a Man be i» Cuſtody of F. for « Treſpaſs, and another Perſon goes 1 Salk. 2 
before a Juſtice of Peace, and ſwears High Treaſon againſt him, he will * 5 S. | 
be in Cuttody of F. and alſo charged with ge Treaſon ; bur yet ſince Za 


g : | -> cordingly | 
he was net committed to F. for High Treaſon, F. Hall not anſwer for by Ho Ch 


his Eſcape, as the Eſcape of 2 Man committed for High Treaſon. The J. | 

Precedents are, Cages ex Cauſa commiſſus fuit. Ld. Raym. Rep. 424. 2 5 & 

Hill. 10 W. 3. in Caſe of the King v. Fell. %%%... 
. | £ 2 Holt Ch. J. 


and for this Reaſon Judgment was arreſted. 5 Med. 416 8. C. Ec 8. P. and by Holt Ch. J. in 
Indict ments for ſuffering Perſons to eſcape it muſt appear that the Party was law fully committed, — 
The Cauſe muſt be contained in the Warrant, as for Treaſon, Felony &c. or for Suſpicion of Trea- 


Don or Felony &c. Otherwiſe if the Mittimus contains no'Cauſe at all, if the Priſoner eſcapes:it is ne 


Oftence at all, whereas if the Mittimus contained the Cauſe, the'Eſcape were Treaſon or Felony, 
though he were not Guilty of the Offence; and therefore for the King's Benefit, and that the Priſo- 
aer may be more ſafely kept, the Mittimus ought to contain the Cauſe, 2 Inft, 52, OY: 
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124 Ficgpe. 
The War- 24 Though Errir in the Commitment will not excuſe the Gaoler (as if à 


rant or Mit- Man he cominicted for High Treaſon, there to continue til]! farther Of. 
cine? der) it he permits the Man commirted ro eſcape, yer the Gaoler thall 
alning | 2 , j 2 

law ful Cauſe Fever be charged for the Eſcape of a Man, as committed tor an Offence, 


ought to for which he never was committed ro him. La. Raym. Rep. 42g. 


have a law- Hill, 10 W. 3. in Caſe of the King v. Fell. 


ful Conciu- 


fion, viz. and him ſafely to keep until he be delivered by Law &c. and not until the Party committing 


- doth further order. 2 luſt. 52. Y 


1 Salk, 1972. 25. If a Man committed for High Treaſon was pardoned, yet the 
% 14 = Sheriff oulg ht not to take Notice of it until his Pardon was alluwed in B. R. 
_ Aingly. or ſume other Court; tor the Sheriff cannot allow the King's Pardon; 
and it is criminal in him to permit a Priſoner to eſcape betore ſuch Al- 
lowance had. Ld. Raym. Rep. 425. Hill. 10 W. 3. in Caſe of the 
King v. Fell. „% tre Ns, F pes 
26. The Priſoner is in the Cuſtody both of the Gaoler and the She- 
rill, and it he be committed to the Shertit, and the Gaoler ſuffer him 
to eſcape, the Gavler is puniſhable; For the Sheriff thall anſwer civilly 
{or the Faults of the Gaoler, but not criminally; Per Holt. 1 Salk. 272, 

pl. 2 Hill 10 W. 3. B. R. The King v Fell. 


See 2 Hawk. Pl. C. 128. to 139. cap. 19, 20. and Hales's Hiſt. of Pl. 


C. 591. to 606. cap. 51, 52. and ſee tit. Gaoler and tit. Marthal, 


(KR) Equity. 


A Pillpre- 1. A Sheriff preferred his Bill to have Relief upon an Eſcape of one 
ferred to be that was in Execution. Toth. 82. cites Mich, 20 Jac. Carn- 


relieved up- ſew v. Coad | 
on Point | : 8 5 


of Eſcape, NY 
but diſmiſſed. Toth. 84. 


2. In an Eſcape againſt the Marſhal the Gabler ſhall have the Priſoner's 
Equity, and may give in Evidence the Poverty ot the Priſoner &c, 


Per Jeffries C. 2 Vern. 89. pl. 84. Mich. 1688. in Caſe of Searle y, 


Kor more as to Eſcape in General, See Ball, Gaoler, Yarſhal, 


Belcous, Sheriff, and other Proper Titles. 


Eſchange. 
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Eſchange, [or Exchange.] AAA 
(A) Permutation. 
Of what Things it may be. 
x A Permutation cannot be of a Lay Hoſpital for a Prebend, Br. Ex. 
IA becauſe the one is Lay and the other is Spiritual, 21 E. change, pl. 
3 3 5 8 
ſays Quzreg 


for non adjudicatur, but Iſſue was taken upon another Point. 


2. Bur otherwiſe it is if the Hoſpiral be Spirirual; ag where it is 3 


founded for Alms and Things Spiritual. 21 E. 3. 7. 


11. cites 


3. Nota dictum fuit pro Lege, that it a Parſen or Vicar leaſes his Land 8 C. 


for Term ot Years, and exchanges, the Succeſſor may enter, for the 
Eſtate is ceaſed as well by Permutation as by Death, contrary of a 


Leaſe of Maſter and College who have College and Common Seal, che 


Succeſſor cannot enter, Nota. Br. Leaſes, pl. 8. cites 2 H. 4. 5. 


4. Ecclefiaſtical Perſons, their Patrons and Ordinaries, though they 
all agree, yet they cannot exchange the Inheritance of Spiritual Liv- 
ings, and the Reaſon is, becauſe the Statute ſtrictly provideth that no 


Alienation be made in Mortmain. Fulb. 34. 


(A. 2) Notes. 


3 WM 3 4 1 a 5 5 > Rb at 8 EINE FEE = 3 
r 2 + 4 2 * 7 f * * ſe . — PS. A . _ - — 


. T\XCHANGE isa mutual Grant of equal Intereſts, each in ex- 
change ot other, As of Land in Fee ſimple, tor other of the 

ſame Eſtate. But to exchange an E//ate pur auter vie, for an Hſtate for 

Lite is not good. For though both have a Freehold, yet an Eſtate 


bis own Lite. Finch's Law, 8vo. 103. 


during another's Lite, is not ſo high a Freehold, as an Eſtate during 


2. Equality in Lands are ot three Sorts, viz. iſt, Equality in Value. 


zdly, In ©Ovamity of Lands give and taken. 3dly, In 22 or 


Manner ot the Estate given and taken. Equality in Value ot Lands in 


an Exchange is not requiſite, nor 8 in the 2 os Manner 
e 


of the Eſtate, bur Equality of the 
Co: Lit 38 abu 


»* 


luantity of ch 


{tate is requi/ite. 


3. Five Things are neceſſary to the Perfection of an Exchange, viz. iſt, 


That the Eflares given be equal. 2dlv, That this Word (Excambium, 


Exchange) be uſed, which is ſo individually requiſite as it cannot be 
ſupplied by any other Word, or deſcribed by any Circumlocution. 
In the Book of Doomſday I find, Hanc Terra cambiavit Hugo Bric- | 


cuino, quod Modo tenet Comes Meriton, & ipſum Scambium valet du- 


plum. Hugo de Belcamp pro Eſcambio de Warres. 3dly, That there 


K k 


be an Execution by Entry or Clatm in the Life of the Parties. ably, HR 


| 
| 
| 
| 
7 
| 
| 
| 


Mich. 35 E. 3. 8. P. and ſeems to intend 8. C. 


4 736 3 — Tor Exchange.) 


That if it be of Things that lie in Grant it muſt be by Deed, Fly, 
If the Lands be in ſeveral Counties there ought ro be a Deed 75. 
dented, or it the Thing lies in Grant albeit they be in one County, 

Co. Lite. 51. b. 
4. In every Exchange rightly made, che Word Excambium imports in 


itſelf tacitly Condition and alſo a Warranty, the one to give an Encry, and 
the other a Voucher and Recompence in regard ot the reciprocal Conti. 
deration, the one Land being given in Conſideration ot the other; Re- 


ſolved. 4 Rep. 121. a. Paſch. 1 Jac. B. R. Buſtard's Cafe. 

F. Exchange 7mporteth in the Law a Condition of Re-entry and a Har. 
ranty, Voucher and Recompence ot the other Land that was glY en in Ex- 
change. Noy's Max. 61. 


I. 


Ces 


(B) What Perſon may make Exchange. 
At what Time. 


* Feme or — 


b Ex- | «JF two HR ad F. emes exchange between them this is 6000 


change, pl. during the Coverture. 45 E. 3. 20. b. 


2. cites S. C. 


per Hould, that this ſhall ſerve only for the Lives of the Barons, and if it be by Livery the 
Fithz. Exc hanges p I Cites 


Wives may, have a Cui in Vita after the Deaths ot their Husband. 


2. Tf an Lafunt makes an Exchange for Land 51 leſs Vela * | 
bis Land which he gives m Exchange, this ſhall not bind him, 


12 


Br Exchange 3. But at his full Age he may make it good * 5 


pl. 3. 8 I 4. 12. 4 E. 3. Exchange. 3. 


Eites 12 H 


4 11 —— It he Occupies after his full Age he is bound; Contra it at his full Age he waiyes 


the Poileſſion, Br. Ibid. pl 4. Cites. 21 H. 6. 24, 2. 


4 an Exchange by an Infant 68 good tat it be defeated. 


: 5 Wut he may avoid it at his full Age. 4. E. 2 Exchange 
admitted by Illue. 16 E. 3. F. Exchange 2. per Sharde aa⸗ 


mtted. 
It ſhe occu- 6. Tf Baron 4 Fs exchange with another this is good dur⸗ 


ü pou te. ing Coverture. 29 E. 3. 30- 


and after 


the Death of the Baron ſhe ſhall be bound ; Contra We waives 3 the Potleſſion. Br. Exchange, 
pl. 4. cites 21 H. 6, 24, 25:5 . 


Br. EE 5. Ik the Baron erchanges the Land 1 the Wife for Land of leſs 5 
change, pl. Halle, if the Feme alter his Death 1 once to the « Exchange ſhe 
2 © bur Never ſhall avoid this alter. 9 H. 6. 52. Curia. 


lays it ſeems, 


that if the Baron makes Exchange with the Feme, ſhe mallt not be bound by Entry or Agreement 


any more than by Acceptance ot the Rent upon Leaſe by the Baron only, for ihole are void as to 
her where ſhe: is not Par ifs and voidable where ue is. | 


8. if 


CCC ² Ea . ES Se Eb En dS, 
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1 


ene IEEE NOTATION 
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J. Ik the Baron exchange the Land of the Wite for other Land, © 
given to bim his Feme and Son jointly, this ſtjall be good by Agree- 
ment of the Feme alter the Death of the Baron. 9 E. 2. Chit in 


upon Exchange of Land for Land, by Which T. and M. entered, and 
alter infecſſea F. S. and his Father in Fee where he ought to have given to 
J. H. and F. his Feme in Tail, the Remainder to the right Heirs of 
eme, and alſo that T. and M. Feme thould pay annually 4os 8d. in this Cate 
to the ſaid J. S. and J. his Feme. This was arrear by tour Years, is no War- 
by which J. S. and his Feme entered, and T. and his Feme outted 
yd nay and they brought Affiſe and recovered per Judicium ; For 
the Mi 

nu, and theretore the Entry of J. S. lawtull. Br. Entry Cong. pl. it is no Ex- 
10. Cites 45 E. 3. 20. | Ie: + | 


make Exchange with a Stranger for other Lands, and atter Executions. C. 
aliened the Lands taken in Exchange by Fine. Alter Death of the Huſ- 
band the Wife may enter into her own Lands notwithſtanding the Fine; 
| Per two Juſtices. Le. 285. pl. 386. Hill. 28 Eliz. Anon. 


N this Warranty in Law, the King is bound to Warranty, and to yield in Value, ane ſo 
| ed Hill. GE 1.in C. B. Rot. 2. William Brewic's Caſe. 2 Init. 299. 


Eſchange, | or Exclinge:} - PIT. 


9. Ik Baron and Feme exchange the Land of the F eme for other gr. El: 


Land, this ſhall be a good Exchange not valdable by the Feme s 8 K. pl. 
il ſhe agrees alter Death ot the Baron, 10 E. 2. F. Exchange 13. Cites 


9, S 
9 H. 6. 52. 
* 


Land with another, ff he continues in Dall 64, U, 


* K 


10. If an Infant erchan 


ide Land-given to htm in Exchange ar tall Age he has affitmed the 225 Awe. 
Exchange, ſhall never avold it after. -4+ E. 2. Erchange 3 av: 
& mitted by Illue 16 E. 3. Exchange 2. per Sharde 


by Bend- 
lo wes . 
Co. Litt. 
3j OR 
11. J. S. and J. his Feme, and T. and M. his Feme were agreed It w 
greed that 

Exchange 
i; #arranty ; 


the in itſelf, bur 


ranty, nor 
the Party 

| | 4 I . | Yi cannot vouch 
Sfeaſance of the Eflate J. S. and his Feme were only Tenants at by it; For 


change. Br. 


12. Husband and Wife ſeiſed of Lands in the Ripht of the Wife Exchengy, 


pl. 2. cites 


13. Parſon exchanges his Glebe-Land and dies; The Succeſſor enters 


imo the exchanged Land and takes the Profits, yet the Succeſſor is 
dound for his Time; Er adjornatur. It is clear that the Exchange 
| ſhould not have been good, it it had been made after 13 Elia. but the 
Exchange in our Cale 

| Turther's Caſe. 


was made before. Noy 5. Trin. 40 Eliz. 


14. An Exchange with the King is good, and yet the King is ſeiſed But it the 


| in his politick Capacity, and the Subjett in his natural Capacity; Bur Rug ex- 
| Equality of the A. 


DG * Nen | charge 
Wautity of the Eſtate is requiſite. Co. Litt. 51. a. e 


another, by 
it was adjudp 


" . 


ACC 


(C) What Perſons may in reſpect of Eſtates. 
[Tenant in Tail] 


. IF Tenant in Tail exchange for Land of equal Value the Jie Br. Fr. . 


LYGUYD es. of. 
may i Yo niet N DN 
| | 19 5 T 8. C — Br. Confeſs and avoid. pl. 23 cites. C. 


6 Eliz S. P. 
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120 Eſchange, | [or Exchange.) 


Br Ks 2. If Tenant in Tail exchange for Land of equal Balue and 
commge) Þ!. Dies, though the Land taken in Exchange deſcends to the Jive, 
Sq. pet if the Iuſue does not occupy but diſagrees to it he may avoid the 
: P though Exchange. 14H, 6. 2, 3. | X 
r | | | 

iz Wen and Aſlets in itfelf. Br. Agreement, pl. 11. cites 8. C. Br. Aſſets per Deſcent 
pl. 20 cites S. C. See pl. 4. in the Notes. | * 


* Br, Teile, 3. If Tenant in Tail exchange with another and lets other Lang, 
rern deſcend to his Iſſue in Fee, thts ſhall bind the Itſue. 8 I), 6. 2, ;. 
in che Cafe 14 D. 6. 23. admitted, for then it is a lineal Warranty wich Alles 


of the King * 45 All. 6. adjudged. 


S. P Asi he 4. Tf Tenant in Tail exchange for Land of leſs Value, if the 


enters into Iſſue once agrees to it alter his Death, he (hall never avoid it. 


tl a a 5 - | . 9 I), 
Shs Hike. & 52. b. Curia. So it is (a Forttort) where the Land which he 
Br. E. Has in Exchange is of equal Value, 141). 6. 2,3 


change, pl. | | | : 3 , 
9. cites S. C.—— But where the Iſſue did not enter or agree but brought his Action, yet he wa 
not barred though the Exchange was with Varranty; for the Land taken in Exchange is not Aﬀet, 


unleſs he en ers into it, and his bringing the Action is a Diſagreement by Matter of Record. Bx. # | 
Exchange, pl. 13. cites 14 H. 6, 3. | | 2 


bee vs ' iy 


(D) Of what Things it may be. 
: Vati for Wi Vat. 


Firth. E. 1. A Rent may be exchanged with another for certain Land 
change, pl. = A 16 E. 3. Elchange 2. 3 E. 4. 10. b. 9 E. 4. 21. 15 E. 4 
s p 8. b. 30 E. 1. Itinere Cornubiz 15. Co. Lit. 50. b. 


ot neceſſary that the Thin ' exchanged be of the fame Nature. Br. Eſchange, pl 5. cĩtes 9 E 4. 10, 
ae —_— "Firzh. Erchinge: bl 5. Cites S. C. .———Mo. 665. pl. 909. in Caſe of Bolton v. Buſtard, 


So of Rent 2. A Man map exchange Common for Land. Perkins S. 26; 

. Fon. Co. Lit. 30. b. Contra 15 E. . 3. = 
E pl. 5. cites 9 E. 4 19, 20. —— Ibid. pl 6. S. P. cites 9 E. 4. 38. per Littleton. Mo. WF 
66 5. in Cale of Bolton v. Bultard, S. P. accordingly. EE | 1 55 = 


3. A Tenure by Divine Service May be exchanged for a'T emporal 
3 Seigniory. Cs. Lit. 50. fRHZHr e 
Exchange 4 A Common may be exchang'd for Tiches. Contra 15 E. 4 3- 


7 . and Tęemporal, As to give Land to a Parſon and his Succeſſors to be quit of Tithes 


and Mortuaries. Br. Eichange, pl. 5. cites 9 E 4 19, 20, per Choke, 


5. Land may be erchang'd for Tiches. Co. Lit. 30 b. 

4 in Annuity cannot be exchanged 4 Lands 1 this 
charges the PPerſon only and is not real. „Tit. ze. b. 

| 1 — Wilen in grols nay be exchang'd for an Acre of Land, tor 

the Villein is real as well as the Land; For a Feme ſhall be ett 

dow d ot it, and au Eſtate Tail may be of it withm the Statute. | 
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. A Reverſion ex pectant upon an Eftate for Life map be ex⸗ Land may | 


** D for an Acre in Poſleſſion. 9 E. 4. 39. per Littleton, 4 Rep be exchang'd 


* for a Rever- 
122, b. Bliſtard' 8 Calc. fon if the 
| | Tenant for 
Lite attorns. Br. Eſchange, pl. 6. cites o E. 4. 38. per Littleton. ——— Mo 665. S. C. & SP aC- 
W cordirgly — Cro. E 902. pl. 2, Buſtard v. Coulter, S. C. & S P per Popham. —— Yelv. 8. 


8. C & S. P. without Doubt; for this is apparent at the Time of the Exchange. 
See (H) Pl I2. | 


D. 2) * 2M Releaſe on one Side. 


9. Tf J habe a Rent out of certain Land J may exchange this 
Rent with the Tenant of the Land by way of Releaſe of the Rent 
tor other Land, though there be not any Tranſmutation of the 
Poſſeſſion ok the Rent, but this enures by way of Extioguiſhment. 


16 E. 3. Eſchange =. per Skipwith. Perkins S. 267. Co. Lit. 


50. b. 

10 So ika Man releaſe a Common of Eſtovers to the Tenant ok 
the Land in Exchange for ocher Land, 1:9ugh this enures by May 
of Extinguiſhment, andy it ſhall be good Exchange. 30 E. 1. ſtincre 
Cornubiæ, Eſchange 16. adjudged. Co. Lit. 50. b. 

11. So Common ot Paſture may be releaſed to the Tenant of the 
Land bs Exchange tor other Land though it enures by Way of Ex- 
tinguiſhment. 

12. Ik J. S. be ſelled of certain Land to which J have Right of * Firth, Ex 
Entry, J may releaſe this Right ta J. S. in exchange for other charge, vl, 
Land, and this ſhall be good Exchange though there is not any eis pee 
Tranſmutation of Poſſeſſion. Perkins _ 3 0 Co. Lit. 50. b. not Appear. | 
Contra 7 P. 4. 43. Oubitatur * 3 E. 4. 

13. So a Right of Action may be releaſed. to tle Tenant of the 
Land in Exchange for other Land, and this ſhall be good Exchange, 
for he to whom the Releale ts made has as good Advantage by tt 
as if the Land itſelf had been given to him. Dubitatur 16 =. 
Eſchange 2. Perkins S. 268. 1 
14. In Scire Facias the Tenant ſaid that ſhe had had 1 ee 
to her in Dower, and after he in Reverſibn exchanged the Land in Demand 
wih her for the "ther Land which ſhe had in Dower, and prayed aid of 
bim in Revertion, and it was doubred it it be Ny good Exchange or | 
not; Quære; For he in Reverſion took the cther Land by way of Surren- 
der, and alſo it is not expretied what Eſtate he had in this Land, chere · 
tore Quere. Br. Eſchange, pl. 14 cites 39 E. 3. 1. | 

15. Exchange is good of Land jor a Chamber. Br. Precipe, pl. 23. 
cites 5 H. J. 9. per Huſſey and Fairfax. 5 

16. Exchange may be of Chattels Perſonal for Chattels Perſonal; and 


| ſoot Chattels Real for Chattels Real; and ot F reehold for Freehold; 
and of Inheritance for Inheritance; So that if J. 5. makes an Ex- | 


change with T. R. and T R. gives his Gown to J. S. in Exchange 


er the Horſe of J. S. and J. S. gives his Horſe in Exchange to T. R. 


tor his Gown &c. it is a good Exchange; And ſo ot other Chattels _ 
Perſonal mutatis murandis; And in the fame Manner of Chattels Real, 
and Freehold, and Inheritance &c. Perk. S. 25). 

17. An E xchange herwixt a Rent and a Corned ed are in Eſſe at 


"| 120 Time ot N Is good, F ulb. 32. b. 
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Pe 


— 


(E) Of what Things it may be ſor a Collateral 
e Reſpect. 


l . Dorn the Things which are exchanged onghe to be in EA: x 


charge, pfl. DD the Time of the Exchange, otyerwile it ſhall not be good 
5. cies S. C. * 4- 4. 21. b. per Choke. Perkins S. 262. Contra Co. Litt, 
SO. U. | | | TREE | | EDO „5 3 
Fitzh. Ex. I. ASifa Man grants a Rent De Novo our of his Land tg ay: 
change, pl. other in Exchange tor certain Land, this 1s not good, becauſe the 


F. cires S. C. Rent was not in Eſſe be fore. 9 E. 4. 21. b. per Coke. | Chontra 


ck. S 262 3. Three Acres of Land with Advowſon appendant in Fee were en 


S. C changed by a Prior with the Maſter of G. for one Chamber of two to be aſ- 


ſigned by the Maſter, at his Election, to the ſaid Prior and his Succeſſots 
in D. and the Maſter ſhewed two Chambers to the Prior, viz, x 
high Chamber and a low Chamber, and the Prior elected the high 
Chamber and enter'd into it, and rhe Maſter entered into the 
Land, and this was held a good Exchange though the Succeſſor might 
diſagree to it, but it he does not diſagree it is good notwirhſtagding it 
was uncertain at the firſt, viz. that the Prior ſhould have one Chamber 
of two which ſhould be aſkgned to him by the Maſter, and ſo 
the Chambers not known till the Maſter aſſigned them, and the Prior mad: 
His Election; But when the one aſſigned, and the other elected, and 
both entred then was the Exchange made good and perfect; Quod 
Nota. Br. Exchange, pl. 6. cites 9 E. 4. 38, e 


— 


— 


(F) What Eſtates the Parties to the Exchange ought 


to have. 
[And of granting a Rent for Owelty.] 


Firth. Ex. 1. 1 1D map exchange, and for Equality the one may reſerve by 


change. Deed, our ot the Land which he paſſes, a Rent tor Owelto, and 


pl c. cires for Surety of Payment a Re- entry for Nom payment; Oubitatir. 
45 E 5 and 45 E. 3. 20. b. fur it ſeems that this is but a Collateral Incum 


1cems to be brance to the Eſtate. 5 | | 
5. C. 2. It is ot neceſſary that the Parties to the Exchange be ſeiſed of an 


- equal Eſtate at the Time of the Exchange made, tor it Tenant in Tail, 
or a Hysband, ſeiſed in Right of his Wite exchange Lands, and both 
by the Exchange give a Fee-Simple, this is good till it be avoided by 
the Itſue in Tail, or by the Wiſe after the Death of the Husband ; ſo 
as Littleton fays, that in Exchanges the Eſtates which both Parties 
have in the Land ſo exchanged ought to be equal, is as much as t0 
ſay, as that the Eſtate reciprocally given in Exchange ought to be equal. 
Co, Lit. 51. a. e 7ĩÄ5ĩ⁊bU ry OR To RM 
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5 Eſchange, [or Exchange.] 5 14 


(G) Of what Eſtates it may be. 
[And what Eftates are equal.) 


1. h E Eſtates ought to be equal which are given in Exchange Fir. Es- 
the one tor the other. 9 E. 4. 21. b. 38. b. a change, 
| | 8 : | | 8 ES Pl. 6; cnes 
8 C, — Br. Exchange, pl. 6. cites S. C. gr. Exchange, pl. 2. cites 45 E. 3. 20. per Hould, 
——— Unequal Value or Quantity in the one more than in the other ſhall not impeach the Exchange, 
bur unequal Ettares ſhall, as Copyhold for Freehold, or Ancient Demeſne for Frankfee, or Eftate 


for Years for an Eſtate for Life, unleſs tolerated by the ſpecial Agreement ot the Parties. Mo. 665. 


pl Mich. 44 & 45 Eliz. B R. Bolton v. Buſtard, — — Burt this \-ems ro be underftood if the 


particular Agreement of the Parties do not tolerate it. Ibid. Bolton v. Buttard, —— Though the Va- 
Ines or Quantities ditfer it 1s not material if the Eſtates in the Exchange are equal, otherwiſe no Ac- 
ceptance can make it perfect in Law; Per Dyer. D 356 b. pl. 40. —— 7 Mod. 25. S. P. by 
Holt Ch. J. ER | 3 8 


2. An Exchange of Land or Life for Land in Fee is not good, Firzh: 


becaule the Eſtates are not equal. * 38 E. 3. 15. b. 30 E. 1. Att. egen 
nere Cornubiæ 15. adzudged. 22 E. 3. 15. 288 "FC ok 
Exchange, pl. 5. cices E 4. 19, 20. per Pigot. —— S. P. by Holt Ch. J. in delivering the Opioien - 


of the Court. 7 Mod. 25. Trin. 1 Ann. B. R. 


z. A Yan may give an Eſtate for Life of the Donee in Exchange 5 


; Eſtates of Franktenement. 


4. It ſeems an Eſtare tor three Lives may be given in Exchange 


| for an Eſtate tor ove Lite, for both are Eſtates of Frantztenement, 


| and fo equal. 


5. An Eſtate may be given to one and his Heirs for the Life of 


| 1.8. in Exchange for an Eſtate tor Lite, for both are Eſtates of 


| becetiſc the Sitares are not equal. 


© Franktenement. 


6. It ſeems an Eſtate cannot be given to anöther and his Heirs 
for the Lite oft J. S. in Exchange for a bale Fee, as {o long as that 
J. D. ſhall have Tfitic ar his Body, or that ſuch Oak ſyall grow, 

* An Eſtate to one and his Heirs fo long as |. S. ſhall have Iſſue 
of his Body may be given in Exchange tor an ablolute Fre, for both 


at Eſtates at Fee Simple, though tye one be but a baſe Fee. 


8. So an abtolute Fee may be given in Exchange tor an Eſtate 


to the other and his Heirs ſo long as ſuch Oak thall grow, for both are 


9, AVillein may be given in Fee for an Acre in Fee, though he 
has but a baſe Fee tt the Villein, ſctlicer, io long as that he ſhall 


have Jiſue of his Body. Note that this has been held tor a Point 
in à DYoot in the Hall. 5 a nf.) 

10. Tenant in Tail may give the Land to another and his Heirs in 
Exchange tor another Acre to him fo long as J. S. thall have Iffue ot 
bis Body, for hoth are Estates in Tee.. 5 
11. So it ſeems that Tenant in Tail may give the Land in Er: 510 s. 
change tor other Land to him in Fee, for both are Fees Pf 99 


rin. 


4; Eliz B. R. the S. P. held e contra if the ſ pecial Agrerment of the Parties does not tclerate it. —= 


1 It is not neceflary that the Parties to the Exchange be ſeiſed of an equal Eſtate at the Time of th: Ex- 


bhange made; for it Tenant in Tail, or a Husband ſeiſed in the Right of his Wife, exchange Lands 
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132 lcchange, [or Exchange.] 


and both by the. Exchange give a Fee Simple, this is good until it be avoided by the Iflue in Tail 
or by the Wife after the Death of the Husband Co. Litt 51. a. If one gives an Eſtate Tail 
and takes a Fee, it is bad, If Tenant in Tail and Tenant in Fee make an Exchaipe, they both hav, 
Fee Simple 1 Inſt. 51. a.) without more ado ; for in Cafe of Change there needs no Livery, but . 
a reciprocal Execution by both Parties, and this 1s notwithftanoirg a good Exchange, and a Fee dim. 
ple paſſes from the Tenant in Tail, and ſhall continue till avoided by the Ique and here he is not * 
to his Action to avoid it, beckuſe here being no Livery there was ro Diſcontinuance, cites 1 Inſt 25, 
"Then the Exchange muſt have this Effect, that it paſſes a baſe Fee till avoided by his Hue ; and if th 
Iſſue will not agree to it, he rny waive the Land in Fee conveyed to him, and enter into the other 
But it he does not do fo, bur continues in the Land given, the Excharge ſtinds good during his 
Life ; and after his Death his Iſſue may avoid it by entering, and ſo on toties quoties. It does ther 
fore follow that a baſe Fee does paſs, otherwiſe it could not be a good Exchange ; Per Holt Ch. 
in delivering the Opinion of the Court. 7 Mod 25. Trin 1 Ann. B. R. in Caſe of Machij , 
Clerk. | jen Selb; | g | 


Firh. Ex- 12. a Reverſion in Fee erpectant npon an Eſtate for Life may be 
chapge, given in Exchange tor Land in Potlethon in Fee, for the Eſtates are 


Mich 9 E equal, tor every one has a Fee. 9 E. 4. 39. per Littlecon. 4 gg 


4. 38. S. C. 122. b. Buſtard's Caſe. | 
See 


(D) pl. S. S. P. and the Notes there. 


13. Ik two Jointenants give Land to two others jointly for Land 
given to them in common, this is good, tor the Eſtates are equal, 
though they differ in the Quality, Co, Litt. 51. 

14 So if cwo give Land to one in Exchange for Land given tg 
them two, this is good. Co. Litt. 51. 5 | 
15. If a Manexchanges his Manor in Poſſeſſion with 1 S. for the Ma. 

nor of M. which he ſhall have after the Deceaſe 2 his Father, this is no 
good Exchange. Br. Eſchange, pl. 6. cites 9 E. 4. 38 - 


8. P. per 16. An Exchange between a bare Tenant for Life and Tenant in Tail 


Cur.1t Rep. after Poſſibility of Iſſue extinꝭt is good, tor their Eſtates in reſpect of 


1 their Quantity are equal, ſo as the Difference ſtands in the Quality 


Cole Ch. J. and not in the Quantity of the Eſtate. Co. Litt. 28. a, 


Roll Rep. e 
179. Paſch. 13 Jac. B. R. 


17. Tf the one Land be of a defeafible Title, and the other of an ir. 
defenſible Title, yet the Exchange is good 2, it is avoided. Co. Lit: 
18. Fxchange between T-nant for Liſe and Tenant in Ti after Fr. 
fibility is good, tor the Kitares are equal. 11 Rep. 80. b. Paſch. 1: 
Jac. in Bowles's Caſe. | of . | 


— 


Fol 81 1 


(H) By what Words. 


c e Word Excanm- 
5. cites 8 C. | | 


Br. Fxchang®, pl.5. cites 9 E 4. 19, 20. S. C. Ibid; pl. 12. cites 15 E. 4. 3. for 


without the Word ( Excambium) it is no more than one Thing granted in Conſideration of another 


Thirg ——— The Word (Excambium) is ſo appropriated by Law as it cannot be expreſſed by any 


Periphraſis or Circumlocution, Co. Litt. 50. b. — Ibid. 51, b. S. P. —— Perk. S. 252. S. P. 


” * S 253- 2, Without the Word Excambium no Exchange paſſes; for if I gi. 
though . ; 5 5 

the Inden- 10 0 an Acre of Land by Deed indented, and he by the ſame Deca giveth 

ture expreſſes 79 e another Acre, nothing paſſeth except Livery be made, and then the 

10 have and Livery only transferreth the Land ; but it had been otherwiſe if it 


to hold to. Word (Exchange) had been uſed in the Deed. Fulb. 32. a. 


him and his | | | | 
Heirs. But it either of them enters into the other's Land by Force of the Deed delivered to then 
they are Tenants at Will. 5 | | 


3. Where 


nl ds >, 24-424, 
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1 Lies 
giveth 
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Vhere 


. 5 0 but not exactly S. P. 


meExchange. 45 E. 3. 20. b. 
| 7. It Parlance be of an Exchange for certain Land between two, Firth. Ex. 
and after the one enters into the Land which he ought to have, dene, pl. 
and levies a Fine to the other of the Land which he oüght to have, 
| without Parlance of any Exchange in the Fine, this 1s not a good 
| Exchange, becauſe the Land paſſes by the Fine. 45 E. 3. 


8 


—— — wow cc 29988 


LW here the Word (Exchange) is though the Conveyance ance be bur 


| an ee of Covenants it is good; and an Exchange is good, though 


one Part of it enures es by way of Extinguiſtment F ulb. 32. b. 


(1) How an n Exchange may be made. 
Where without Deed i in reſpeR of the Thing. 
[ha of the Place] 


Ja the Land lies in one County it may be made without Deed, Br. Ea. 


(for the Exchange is Liverp in Law.) 45 E. 3. 21. change, pl. 
es 
45 E 5. 20. S. C—— Fitzh. Exchanges pl. 1. cites 45 E. 35 Br. Exchange, pl. 6, cites 


2 Put ik it be in wo Counties it ought to be by Deed. * 45 * Br. E.. 
E. z. 21. b. 15 D. 7. 11. 9. Rep. 14. Dowman's Caſe. f 9 E. 4. change, pl 


2. Cites 8 C. 


35. b. Co. Litt. 51. b. by Deed indenteeg. 88 b. 4 


mitted. — 


So of Land in one County cichanged for a Chamber in another County. Br. Exchange, pl. 6 cites 
9 . 4. 38.— Exchange of Land in divers Counties 1s good it it be by Deed, though there be no 
| Lirer) of Seiſin, and this is to be underſtood where each enters into his Part allotted in Exchange. Br. 
| Exchange, pl. 2 cites 28 H. 6. 2. 


t Br. Exchange, pl. 6. cites S, 3 -Fitzh. Exchange, vl. 6. cites S. C. 


3. Tf Land in Ireland be enchant for Land i in England this 


| ought to be by Deed. Temps E. 2. J. b. 


4. If the Thing exchanged lies in Grant, though it be in one 


| County, yet 1t * to be maͤde by Deed indented. Co. ut. 
51 


1 0. | 10 Tow: 


| 5. Twoway exchange Land, and for Equality ane may reſerve Firth Ex. 


Kent tur Equality. 45 E. 3. oP; avmitted. — cChbange, pl. 


1. cites 8. 'G; 


6. Two may erchange Land reſerving a Rent for Equality, pon Firzh Ex- 


Condition that it the Reut be arrear he may enter Into his Acre given ber 556 


8. Two may exchange Land by two ſeveral Fines, for the one may If a Man 


| won Writ of Covenant brought againſt him by the other acknow- wil ex- 


edge all his Right, and render his Acre to the other in Exchange for change. 


Land or 


| another Acre, and the other may lo da in the other Weit of Cove- ber 
nant brought againſt him by him. 16 E. 2. Exchange 14. Ibings by. 


Fine &c. 


they ought to have two Writs of e viz. one Writ of the one Land, and another Writ of 
the other Land & c. Perk. 8. 21 | EE | | 


Mm 9. Note, 
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2 Rep. 74. 


Hobart Ch. I. | U b 213 
that the Parſon whoſe Part was not execurod may have his Benefice again. 


Perk S. 28 5.— enk. 424. in pl. 50. S. P. 


8 
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9. Note, per Moy le Arguendo that Exchange of a Reverſion is ug 
good unleſs it be by Deed, and the ſame ſceins to be of a Sergniory, Rent 
 Advowſon, Villein &c. which lies in Grant, quod non negarur, but i; 
was ſaid that otherwiſe it is of Partition; For there the Heir is in by 
Deſcent of the Anceſtor, and as Heir, and not by the Partition as Pur. 
chaſor; Note the Diverſity. Br. Efchange, pl. 1. cites 28 H. 6. 2, 


A 


. (K) At what Time it ought to be executed. 
8. © cited 1. ] F two Perſons permute their Churches the one with the other. 
2 Rep. 74 A this ought to be executed of both Parts during their Lives, 
2% © DOtherwile the [erinutatton ſhall be voto, 44+ 5 E. 3. Fitzh. Ex 


152 8. C. 
Leg by Change 10. adzudged. 


Hobart Ch 3 | | : , 
J. Permutation between tevo Parſons is void if the one reſien after as well as it ſhall be by the 
Death of one. Br. Exchange, pl. 10. cites 2 H 4 5.—— Contra between Wardens [as Maſter of a 


College or Abbot} who have a Common Seal &C. and make Permutation by Deed under the Commun 


Seal. Br, Ibid. 
S. C cited 2. For il che one be inducted into the Church which is given to 
3 2 him, and the other dies before Induction, the Permutation ts void, 
rs. 45 E. 3. Exchange 10. adjudged, | e 


cited by | 


Ow. 12 Arg. S. P. cites it adjudged 46 E. $; (but it ſeems miſprinted for 45] 


it the Ex- g. JF two exchange Land and one dies before Entry, the Exchange 


Changers do ts void; The Heir cannot take as a JIurchaſor becauſe he was 


their Lives 


Ne Lies named only to take by way of Limitation of Eſtate in Courl 


the Ex- of Delcent. Co. Litt. 50. b. 


change is 


void, for it muſt be executed in the ſame Parties that made the Exchange. Br. Exchange, pl. 6. cites 9 
4. 38. Quod nota bene. 1 Rep. 105. a. S. P. Co. Litt. 51. b. S. P. Bur he who entred ſhall 


not be the firſt Perſon who ſhall defeat the Exchange; But if the Heir of the Exchanger who entred 
not, enter into the Land into which the other has entred by Force of the Exchange, and oufts him 


as he may, then he, viz, he who is put out may enter into the Land which he gave in Exchang: 
It the Heir of him who did not enter, enters aftcr 
his Father's Death, he has it by Deſcent though his Father had nothing in it. Jenk. 249 in pl. 45, 
An Exchange ought to be executed by either Party in their Lifetime or elſe it is void. 3 Mod. 


135. Trin. 3 Jac. 2. B. R. ina Nota there. 


4. In Exchange of a Horſe for a Horſe, or ſuch like, the Bargain 1s 
good without giving of Day or Delivery. Noy's Max. 90. 
J. Exchange is good that after Chriſtmas you ſhall have my Man 
for your Houſe, there it both enter after Chriſtmas it is a good Exchange; 
Per Littleton, Br. Eſchange, pl. 6. cites 9 E. 4. 38. 


(l) 


* 


other, 
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void, 


for 451 
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d ſhall 
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ts him 
hang. 
'S aftct 
pl. 45. 
fod. 


| 


in 1s 
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nige; 


alſo in reſpect of the Recompence, but only voidable. Co. Litt. b — 


* 1 
4 _ 1 


* * 
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(.) How it ſhall be executed; and what ſhall be ſaid 


_ an Execution. 


* 1 an Exchange be made of Land the Exchange is not per- Exchange is 


good without 


feet till Entry made by the Parties. Co. Litt; 51. a. b. 


_ Livery, and 


each Party may enter into the. other Lands ; Per Needham, Quod non negatur. Br. Exchange, pl. 


5 cites 19 E. 4. 19, 20. ——No Exchange is perfect till the one and the other hate entered into their 
Parts, and then it is Perfect it the Ettates are equal, and if rhe Manor of D. be put in Exchange for 
the Manor of S. or N. there when he has entered into the one, and the other has entered into the 
Manor of D. this is a perfect Exchange. Br. Exchange, pl. 6. cites 9 E. 4. 38. 


2. If two Patſons permute their Churches the one with the See (K) pt. 


other, this ſhall be executed by Preſentation of their Patrons, . #2 


-E* Notes there. 


change 10. adJUDged. _ | 


and their Admiſſion, Jnſtitution and Jnduction. 45 E. 3. Ex. Nores 
3. But this is not executed till they are inducted into the Churches Tf one ot 


according to the Permutatton 45 E. 3. Fitzh. Exchange 20. ad- e 


inſtituted and 
inducted, 


and the other Parſon is admitred and inſtituted, but dies before induction, the other Parſon ſhall not 


keep the Bene fice in which he is inducted; for the Exchange is not perfected becauſe it is not exe- 
cuted &c. Perk. S. 288. cites 8. C. _—— Bur Perk. S. 25. is, That if two Parſons of a Church 
exchange their Bene fices by the Word Permutatio, and either of them reſigns his Benefice into the Hands of 
the Biſhop to the Purpoſe, and the Patrons preſent them accordingly, and the Preſentments make mention 
Per Viam Permutationis, this is a good Exchatige if either of them be inducted living the other &c. 
It ſhall depend on the Execution and enjoying of the Exchange; Per Hobart Ch. J. Hob. 152.—— 


2 Rep. 74. cites 8. C. 
4. If an Infant exchange Lands and 2t full Age occupies the Land S. P. 2 Vert. 


N taken in Exchange, the Exchange is become perfect by this; For the 225. Caſe 


| | : = | "Fan | of Cecil v. 
Exchange at firit was not void becauſe it amounts to a Livery, and +. 7: S4. 


0 - See (5) pl. 


. 10. ſupra 
and the Notes there. 


5, Albeit the Land be in one County, the Parties by the Exchange 
have zo Freehold in Deed or Law in them before they execute the ſame 
by Entry, and therefore it one of them dies before the Exchange be 
executed by Entry the Exchange is void; tor the Heir cannot enter and 
take it as a Purchaſor, becauſe he was named only to rake by way of 


Limitation of Eſtate in Courſe of Diſcent. Co. Litt. So. b. 


1 


= (M) How this ſhall enure. 
What Eſtate. 


* 


n ] #,two exchange Land together without limiting any Eſtate, they 


ſhatl have Eltate tor ther Lives, 19 P. 6. . 
00 


- GOLD —ꝓ . 


Eſchange, [or Exchange.] 


— — —— 2 2 of 


(N) What Act or Thing will defeat an Exchange, | 1. 


One Moiety 1. J F A. exchange a Manor with B. for another Manor, and at cet 
was Fee- ter Part of the Manor which he gives is evicted from B. l 

_ bmple, za by elder Title B. map enter into all the Manor which he gives, 
Moy and this deteats the whole Exchange, becaule the Condition is ex 

fate Tail, tire. 13 E. 4. 3. b. per all the Juſtices. „ 

n, e of that Manor died, and the Iſſue diſagreed and entered into the Whole. Br Exchange 
11 S. cc S8. C. Fitch. Exchange, pl. 7. cites 8. C. Co. Litt. 173. 6. 1/4. S. P. ; 


* 


a Rep 121. 2. So if A, erchange two Acres with B. for two Acres, and after 
1 * one of the Acres Was evicted from B. B. may re⸗enter into all the 
. gr Land which he gives in Exchange, becaute the Condition 15 intire. 


Cro. E 902. 3 Aeg. Bujtard 's Caſe. 
. 6. 8. C. 5 je 5 e ES 
| Ibid. 919. pl. 9. 8 C adjudged. — Mo, 665. pl. 909. Boulton v. Buſtard, S. C. adjudged. — 


Yelv. 8. S. C. ad,udged. Co. Litt 173. b. 174. a. cites S. C. 
* 2 Rep. 69. 3. If two Parſons permute they ought to reſign, and the Patrons ſhall 
n 8 8 preſent, and they thall be admired and indutted, and it the one be evict- 
| hes C. ed he mall defeat the Exchange; Arg. Roll Rep. 471. cites * 3 Rep, 
„ Cxomwell's Caſe. e c 5 

4. When the Agreement is to have Prſſeſſion for Poſſeſſion, thete if one 
Part proves to be in Reverſion, or any Part of it, all the Exchange is de- 
teared, becauſe there is Fraud in the valuable Conſideration, Mo. 665, 
pl. 909. Mich. 44 & 45 Eliz. Boulton v. Buſtard. „ 


Cro. E. 902. J. II J. S. makes a Leaſe for 1000 Nears of Land, to commence at a 

pl ge res future Day, and then conceals this Leaſe, and exchanges the Land as in 
E pe 5 2 , . - » I | 5 

8 Per I eſſion for other Land in Polſſeſſiun; and afterwards the Leſſee enters, b 


this deteats the whole Exchange; tor in Exchange Warranties are in- : 
pled which warrant Polletſiou for Poſſeſſion; Per Popham. Yelv. 8. 
Mich. 44 & 45 Eliz B. R. in Caſe of Buitard v. Bolter. 5 


8 


6. It be iu Reverſion in Fee diſſoiſes his Leſſee for Life, and gives this 
Land in Exchange to another lor other Land, and after the Ife for Lite Gt 
enters, now may the other euter into his Land, and thereby all the 

Exchange is defeated; Relolied. 4 Rep. 122. b. Paſch. 1 Jac. B. R. 

in Buſtard's Caſ ee. * x | i 

7. But if A. has a Reverſion in Fee of an Aire of Land expeFant oi 

an Fftate for Life, and makes Exchange with B. by Deed indeated, 
and gives this Acre by Naile of an Avre of Land, ind not by the Naine g,. 
the Reverſion, in Exchange for ancther Acre; In this Cafe though B. ex- 
pected to hive this Acre, 0 given to him in Polletſhong, yer hnce No- 

_ thing paſſed by the Gilt of the Acre of Land buc the Reverlion, the 
Warranty or the Condition cannot by Law extend to more than paſſed by the 
_ Exchange, For they are incident and annexed to the Kitate given, and 
cannot extend to the Franktenement, which was in the Letſce, and if 
the Law thould be otherwiſe great Miſchief would entue ; For it Ex- 
change be made of divers Manors, and perchance divers Parcels ot 'em 
are in Leaſe tor Lite, in this Cale if the Leaſe thould be void becauſe 
made as of a Manor in Poſſeſſion, this would avoid all ſuch Exchanges; 
but the Leſſees being in Poſſeſſion it ſhall be accounted the Folly of the 

Purchaſor if he does not know it. 4 Rep. 122, b. 123. a. Paſch. 1 Jac. 

B. R. reſolved in Buſtard's Caſe, | 


ic. $, 0 
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a 0 So when an Eſtate of Freehold in the Whole, or in Part 


ot t 


he 


Lands given in Exchange, is evicted, the whole Exchange may be de- 


5 veteated as well where Parcel of the Eſtate is defeired, eſpecially being a Freehold, 


cel of the Land given is defeated. Cro. E. 902. Buſtard v. Coulter, cites 13 E. 


10. If two Nomen exchange Lands, and one marries before Entry, this Mod. 91. 
Vent. 186. Hill. 23 & 24 


5 ſhall not defeat the Exchange; Per Cur. 
Car. 2. B. R. in Caſe ot Parſons v. Perus. 


” A bd PO FORAY. 2 val 
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4. 


1 


© jeared by Force of the Condition in Law, for the whole Eſtate given 
uus the Conſideration of the other's parting with his Land. 4 Rep. 
122. b. Reſolved Paſch. 1 Jac. B. R. in Buſtard's Caſe. SPL on 
9. A. ard B. exchange Lands in Fee, A.'s Wife had a Fointure in his Cro. E. 902. 
© Lind, of which B. had Notice, yet her entering on B. after Als Death & C. —Ibid. 
© geteats the Exchange. 4 Rep. 123. a. Paſch, i Jac. Buſtard's Caſe. 


N 
r 


(O) Defeating Exchanges. 


[ '] F one enter by Wrong upon the other with whom he exchanged, Br. Ex. 
E this ſhall not defeat the Exchange, tor the other cannot enter chan 


© upon htm in his Acre, but 1s put to his Allile. 
may 


© and not executory, and the Eſtate perfected. —— And where it was ſaid by Kee 
© that if two exchange 20 Acres for 2 Acres, the Entry of one into an Acre of his Companion diſ- 


9017. 


Change is 
as where Par- 


pl. | 89 9 on 
y Twiſden, 
and admit- 
ted by Hale 

n S. C. 


2. C 


+ 
15 E. 4.3. * 9 E. S. C. becauſe 
| „ | it is a Thing 
executed, 
ble 4 H. J. 6. 


5 


ge, pl. 
—_— 


ſoblves the entire Exchange. Brooke ſays, that it ſeems this is intended where the Party was within 


© Ape, or the like, for otherwife the one cannot enter upon the other. 
8. F. Arg. Roll Rep. 122. Hill. 12 Jac. 


5 
So 
IJ 
3 


4.3. 


3. But ik the one enters upon good Title upon the other, and de⸗ 
klats his Acre, as becauſe he was Inkant at the Exchange, or 
Feme Covert, or ſuch like, this deteats the Exchange, and the 


| Kher map enter into his Acre, 15 E. 4 3. 
4. The ſame Law ik a Stranger enters upon the elder Title. 


an Eviction, = 


without Iſſue, the Exchange is not defeated by it. 


er. Br. Exchange 
— S. P. by Hobart Ch. J. Hob, 41. obiter. 


2. The ſame Lay if a Stranger enters by Ton. 9 E. 4. 21. 15 E. 


3. 8. P. cites 9 E. 4. 19. 20. 


8. C. —8. P. of a Recovery by a Stranger. Br. Exchange, pl. 5. cites 9 E. 4.19, 20, 


6. So if a Man gives a baſe Fee ſo long as J. S. ſhall have Iſſue of chany 
tis Body, in Exchange for an ablolute Fee, and after J. 8. 1 


5 pl. 7. e 


Br. Ex- 
change, pl. 
12. Cites 


S. C. 


Br. Ex- 
change, pl. 
„ 
8. C. — 
Br. Ex- 
change, pl. 
per Pigot. 


f 15 E. Br. Ex- 

7 change, pl: 
12. Cites 
per Pigor, 


. 5 Ik a Man erchange a Villein for an Acre of Land, and after the 
Villein dies without Iſſue, pet the Exchange is not Defeated, tor 
when the Exchange was good at the Erchange made, this Matter 
{ubiequent which does not come by Relation before the Exchange, 
but is ſubſequent to the Exchange, cannot defeat the Exchange as 
| 3 S. P. Br. Ex- 
change, pl. 


7. 80 


"Elchange, [or Exchange, ] 


Br. Forme- 


don, pl 40. 


cites 14 H. 
6. 3. 8. C 


7 So if Eſtate 7 80 be exchanged, and atter one dies, vet the 


Exchange 1s not defeated byit, tor this is determined accorbing to 
the firſt Lumitation. 

8. So ik two exchange, and after rhe Land which the one has j; 
ſurrounded by the Salt Sea, pet the Exchange is not Defeated by k, 
tar this comes by Accident after the Exchange made. 

9. Tf two makes an Exchange of Land, and after rhe one re. 
leaſes to the other the Warranty created by the Law, yet this doez 
not defeat the Exchange. 16 E. 3. Exchange 2. per Hill. 


10. Exchange between two, the one being within Age, he may re. 


enter into bis own Land if he does not occupy the other Land at his 


full Age. Br. Waiver de Choſes, pl. 20. cites 43 Aff: 23. 

11. The Iſſue in Tail may warve the Land taken by bis F ather Tenant 
in Tail in Exchange for the Land tailed, though the Exchange was by 
Deed; and then this ſhall not bind him as an Aſſets, and then the War. 
ranty hall not bind without the Aiſets, Br. Waiver de Choſes, pl. 14 


"Cites 14 H. 6. 2. 


12. An Aſignee cannot re-enter nor r wonch, bat rebut 5 Exchanger may 
re-enter upon an Aſſignee ; The ſame Condition defeated in Part is de. 
feated in the Whole; The lame Law is in Partition. Noy's Max. 61, 


10 What ſhall be oi on the Exchangs 
being defeated. _ 


 H E Warranty derben in a Word Excambium is ſpecial ; . 
For upon the Voucher by Force thereof he ſhall not recover in 
Vela any other Land but that only which was given in Exchange ; be- 


cauſe the mutual Conſide ration being the Cauſe of the Warranty if 


thall extend only to the Land reciprocally given, and not to orher 
Land; Reſolved per tot. Cur, 4 Rep. 121. b. 122. a. Paſch. 1 fac. 


B. R. Buitard's Caſe. 


2. And this Warranty runs only in Privity* For none e ſhall vouchby 
Force thereof bur the Parties ro the Exchange, or their Heirs, anl 
no Aſſignee ſhall, but the Aſſignee ſhall rebut by Force thereof rhougi 


the Exchange was without Deed, Ibid. 12 t. b. cites 3 E. 4. Forms 
don 44 and 2 E. 2 Cui in Vita 17. 5 


3. It A. exchanges Land with B and B. aliens to c who is evictel 


by Title paramount, C. thall not enter upon the other; For as t” 
Warranty runs in Privity to the Parties to the Exchange and their Heirs, 


ſo alſo the Condition in Law, which the Law impiies upon the Ex- 
change, was al ſo in Privity, and extends not to the Affignee, and ſo no 
one 1 Nall bave Contra Formam Feoffamenri but the Feoitee or his Heirs, 


but the Aſſignee may rebut; Refolved per Curiam. 4 Rep. 121. b. 


Paſch. 1 Jac. B. R. in Buſtard's Cale, and cites F. N. B. 163. (C). 22 


H. 6. 50. b. 30 H. 6. J. a. 10 H. 7. 11. a. 


4. But in the ſame Cafe if A. who does not alien, be evided, ht 

all re-enter into the Land which he gave in Exchange, thourh B. has 
alien'd it over. 4 Rep. 121. b. retolved. Paſch. 1 Jac. B. K. in 
Buſtard's Caſe. 

5. It A. exchanges Land 1 B. to bac C. has a Prior gith, f 


| which B. had Notte at the Lime ot the Exchange, yer this is not ma- 


| terial, 
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terial, but that after C's Entry the Exchange ſhall be defeated, and upon 
bis Eviction B. ſhall have his Land again; Reſolved. 4 Rep. 123. 4 
© Paſch. 1 Jac. B. R. the qth Reſolution in Buſtard's Caſe. 


For more of Eſchange, [or Exchange] in General, See 
| other Proper Titles. 


 _Efcheat, 7: 1h 


(A) In what Caſes it ſhall be. 
[ And What. ] 175 And FA whom] _ 


1. JF 200 Faggots are granted to a Maſter and his Confreres and Poph. 91. pt. 
1 their Succeſſors, to perceive of all the Lands of the Grantor, 333 
* Aandafter the Maſter and Contreres grant them over, and after the 8 2 
Corporation is diſſolved, yet the Thing granted to them ſhall not ;.agea. 
klcheat ro the Grantor, though it ought to have efcheated if 
they had not granted it over. M. 37 El. B. B. adjudged between 
Southwell and Wade, Which is entered M. 34 El. Rot. 229. Fs 
2. The ſame is where Land, Rents or other Things ig granted to a 
Corporation and their Succeſſors, and after the Corporation grants 
it over, and after is diſſolved; for this ts all one as it it ts granted 
ta à Man and his Heirs, and he grants it over and after dies with- 
out Heir, there this ſhall not Eſcheak. M. 37 El. B. B. be- 
tween deut hebel! and Wade, )FCCGCVVVVV He ad i 

3. Bur if Land, Rent or other Things be granted to a Corpota- Co. Litt. r5: 
ion aggregate in Fee, and after the Corporation 1s Diffolved; the A 
Ching granted to them ſhall eſcheat ro the Donocr. pl. f 


lac. C B The Dean &c. of Windſot's Cafe, S. P. the Court held that the Donor ſhall have the 
0 again, for the ſame is a Condition in Law annexed to the Gift, and in ſuch Cafe no Writ of 
Eſcheat lies. 1 . | | 8 


8 


Note per Cur and in a Manner agreed per omnes, that if a Man grants a Rent-Charge, Common, 
certain or uncertain to one in Fee, and to a Corporation in Fee, and the Grantee dies without Heir, 
or if the Corporation be diſſolved, the Rent, Common &c. ate extinct; For theſe are not held, an 
Joo not lie in Tenure,. and therefore they cannot eſcheat. Br. Extinguiſhment, pl. 2. cites 25 H. 8. 10. 

And PFitzh. agreed, that the Rent and Things which lie in Render are extin& ; For the King 
has no Means to cauſe the Tenant to pay him; but contra of Things which lie in Prender it the 
Common was certain; For where none can take the Thing, the King ſhall have it, which others 
denied; For the Grant is to a Man and his Heirs, or ro a Corporation and to their Succeſfers, there- 
fore when the Man dies without Heir, or the Corporation is diftolved; the Grant is determined, Ibid, 


4᷑ The ſame Law is of a Corporation Sole. Co. Li. t. 13 
5B. Ika Man grants a Rent to another and his Heirs, and he dies b. > . 
| withour Heir, this ſhall eſcheat to the Grantor, and ſhall be extinct 


» 


Eſcheat. 


6. Tf a Man grants an Advowſon in Groſs to another in Fee, and 


the Grantee dies without Heir, it ſeems that this ſhall revert to the 
Grantor, not being held of any Pan, tor this is a groſs Thing 


which cannot vaniſh but muſt be in ſome Perſon, and it ſeeing n 
the Grantor ſhall not have it, the King thall have it as ſupreme Patron. 


Contra Sta. Eſcheate it ſhall be extinct 7 

mn. Father and two Sons were, and the Nldeſt did Felony and was im. 
priſoned, and became Approver, and prayed his Clergy,, and was ſent to 
Priſon for his Penance, and had Iſſue a Daughter, and dyed in Priſon 
The Fat ber died; the Daughter entered; The youngeſt Son, Uncle to 
the Daughter, vuſted her, and the brought Aſſiſe and recovered by 
Award, And ſo ſee that the Land is not loſt by the Act of the eldeſt 
Son in this Caſe; For it ſeems that it 7s no Attainder without Fudgment. 
Br Eſcheat, pl. 23. cites 8 E 1. and Fitzh. Aſſiſe 42 1. „ 


8. Where there are Baftard Eigne and Multer piiſne, and the Baff. 


ard "enters and dies feiſed, the Mulier hall be barred, and yet if the 


Baſtard dies ſeiſed without Iſſue the Land jhall not eſcheat, and yet if the 
Ire of the Baſtard dies without 1ſſus the Land jhall eſcheat, and therefore 
it ſeems that the Deſcent to the [ie f rhe Baſtard makes the Malier to 
be barred, and not the dying ſeiſed without a Deſcent, Br. Eſcheat, 
pl. 34. cites Abridgment ot AI,, tol. 36. TE 
9. In Appeal the Dejendan: ! aged Battel aud was vanquiſhed in the 
Field, lut nct by Death, by which Judgment was given that he be 
Hanged, For withour Fudgiient the Lord cannot have the Eſcheat. Br. 
Eſchear, pl. 24. cites 8 E. 3. and Fitzh. Judgment 225. 5 
to. Land entailed ſhall not eſcheat for the Felony or Attainder of his 
Father. Br. Eſcheat, pl. 21 cites 29 Aſſ. 61. = 


11. If a Leaſe be made for Life, Remainder tb the Feme in Fee, and 
_ Tenant for Lije levies a Fine ſur Conuſance de Droit to the Baron ant 


Feme to the Heir of the Baron, in this Caſe it the Feme dies without Heir 


the Lord thall have the Land by Eſcheat, tor this amounts to a Syr- 
render in Law, Co. Read, on Fines 3. cites 39 E. 3. 30. Al Osborn's 


Caſe. 


Lit. Br. Prerog. pl. 25. cites 15 H. 4 11. 


12. If he in Remainder be attainted of Felony it ſhall eſcheat, pet 


13. Where a Man goes beyond Sea to D. cut of the Allegiance of the 


3 . 5 | A " wy . 5 | 
King withont the King's Licence and there eſpotiſes a Feme, and has Iſſu: 


a Yon, and there dwells all his Life time bit holii other Iſſue, and dict 
«vithout ot her Iſſue, the Land ſhall eſcheat, and no other ot the Blood 


ſhall inherit to him, where the Alien born /urvives his F.uher, no more. 
than where the Son is attainted ot Felony in the Lite of the Father, 
and gets Charter of Pardon and the Father dies, the Son turvives, 

the Land ſhall eſchear, and the Lord ſpall ſuppoſe that the Tenant fiel 


without Heir; Per Newton; quod Arden conceific and demurred upon 
the Plea, and Priſot durſt not demur to the contrary but pleaded ano- 


ther Plea; Quod nota. Br. Eſcheat, pl. S. cites 22 H. 6. 38. 


14. Where the Tenant who dies without Heir has his Entry tolied before 


_ ty Defcent, Diſcontinuance, or the like, there the Lord cannot enter to! 


the Eſcheat. Br. Ent. Cong. pl. 129. cites 32 H. 6. 27. 


15. A Man may have Writ ot Eſcheat though his Tenant did not di. 
ſeiſed, For the dying ſeiſed is not rraverſable ; Per Forteſcue J. but Pole 


contra; therefore quzre. Br. Eſchear, pl. 11. cites 3 H. 6. 1. 


16. If Lord and Tenant are, and the Tenant infeoffs J. S. and declares i 


Will [Uſe] and Cefty gue Uſe does Felony and is attainted, the Lord ſhall 
not have Subpœna to have the Land, and it ſeems that the Heir ſhall 


not have it; For there is Corruption of Blood, and theretore jr ſeems 
that the Feoffee ſoall retain to bis own Uſe. Br. Feoffments al Uſes, 


pl. 34. cites 5 E. 4. J. 


17. If 
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19. It all che Monks and the Abbot of the Monaftry die the Lord ny 
enter, viz. the Donor or Founder; For none is alive who can do 
Services, and he ſhall have it as Eſchear ; Per Fairfax and Littleton 
J. Br. Eſchear, pl. 19. cites 7 E. 4. it, 12. Es | : 

18. It an Alien born has Iſſte a Son and after is made a Denizeng and 


| then 5% Iſlue another Son, and prrchaſes Land and dies, the younzeſt Son 
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ſhall have = Land, and not the Eldeit or the Lord by Eſcheat. Br. 
| tichear, pl. 29. , £ ns, 


19. Where a Man is attainted of Hereſy and lay Hands to be burnt, 
vet he ſhall not Forfeit his Land, unleſs he were put to Execution, 
and there /y the Execution the Lord ſhall have the Eſcheat, unleſs the 
the Land were held ot the Ordinary, and then the King ſhall have it 
by the Star. of 2 H. 5. Br. Eſchear, pl. 29. 5 | x 

20. It the Ring grants Common ſans numbre to an Abbot in his Manor, 


and alter grants the Manor in Fee, and atter the Abbey is diſſolved, the 


King all not have the Common; Per Cur. becauſe it is Common un- 

certain, and atio a Thing which cannot eſcheat; For it is not held. 

Br. Prerogative, 1. Cites 27 H. 8, 10. - | 
21. And it a Man has Common in certain Fſtovers, or the like and 


ies without Heir, as here &c. the King ſhall have it becauſe it lies in 


| Prender and not in Render. Ibid. per Fitzherbert Juſtice. 


22. Contra of Rent which lies in Render; Per Fitzherbert J. But 
by all others all is one, and the Rent- charge and Common is Axtinct, 
For there is none that can take it, but at this Day all is given to the 
King by Alt of Parliament in ſuch Form as the Abbot had ir, which 
makes a Difference ot the Common Law. Ibid. _ e 

23. It the Baron be attainted of Felony and gets Charter of Pardon and 
after dies, yet the Feme ſhall not have Dower of the Land which he had 
before the Pardon. Br. Eſcheat, pl. 27. cites F. N. B. tit. Dower. 
24. Contra of Land which he gets after the Pardon ; For the firſt 


Land ſhall eſcheat. Ibid. | 


| 25. The ſame ſeems to be of Land which he purchaſes, or which de- 


ſcends to him meſne between the Atiainder and the Pardon. Ibid. 
26. And it ſeems that the Heir ſhall inherit the one and not the other 
For fo it was ſaid in Writ of Eſchear, and fo it is faid in the Natura 


| Brevium, bur the contrary is Law. Ibid. To 


E ain in the Field, yet oe was given that he ſhould be hanged ; 


27. Husband and IWife Tenants in ſpecial Tail; the Husband is attaint- And. 45 pl. 
ed of Treaſon and executed, leaving Iſſite; The Wife died; The Lands 192. 14d. 
all eſchear, becauſe the LiJue io Jail ought to make his Conveyance Effingham 
by Father and Mother, and trom the Father he could not, by e 
bon of the Attainder. Dyer. 332. pl. 29. Paſch, 16 Eliz. Sir Nich. ,.gived by 
Carew?s Caſe. 3 8 the three 

28. The Defendant in an Appeal of Death did wage Battle and was Ch. Judges 
and the Juſtices ſaid, that it is altogether neceſſary that ſuch Judg- 
ment be given, for otherwiſe the Lord could not have a Writ of Et- 
chear, .-.Co. Litt. 300. b EE 5 
29. An Eſcheat happens two manner of Ways, Aut per Deſettum San- 
8 for Default of Heir, Aut per Delictum Tenentis, i. e. tor 
*clony and that is by Judgment three manner of Ways, Aut quia Suſ- 
penjus per Collum, Aut quia abjuravit Regnum, Aut quia Ullagatus 


Ind therefore they which are hanged by Martial Law, in ſurore Belli 


torteir no Lands; and fo in like Caſes Eſcheats by the Civilians are 
called Caduca. Co. Litt. 13. a. 5 5 

30. W. R. a Norman held Lands in Fee of the King, as of the Ho- 
mour of P. and R. forfeited his ſaid Land for Treaſon, and the King ſeiſed 
it as his Eſcheat of Normandy. In this Caſe the Land fo forfeited was 


no Part of the Honour, as it would have been it it had come to the 


1 King; 


r 


. ů 
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King, as a common Eſchear, for it came to the King by reaſon ot his 

Perſon and Crown, and therefore if he grant it over Kc. the Pateniy 
| ſhall hold of the King in Chief, and not of the Honour. 2 Inſt. 64, 65. 
Keilw 14. 31. It there had been a Farmer for Life or Years of a Manor, ald 4 
a. pl. 50. ; Tengg had eſcheated, this Tenancy fo eſcheated aid belong to the Jene. 


Caſus incerti . 


Temporis Feurs that he held in Farm, aud theretore this Act extended to it, aud 
Keble held, the Letlee ſhall have generally a Wrir, and ſuppule a Leaſe made of 


 tharafrer the Lands eſcheated by the Leſſor, and maintain it by the ipecial 
the Death Matter. 2 Init. 146. in the Expoſition on the Statute of Nail. 


of Tenant 


for Life the bridge. 24. 


Lord might 


1 : ; * ; T - | 2 
have a Writ of Eſcheat, for the Grantee and the Lord are but one Lord in Law, and Words of the 
W rir are true, viz that the Tenant who died held rhe La ids of the Lord, and alſo he died ſelcd, 


and ſo to his Intent, though he cannot enter he ſhall have Remedy by Writ of Eſchear. 


— 32. If a Man ſeiſed in Fee of a Fair, Market, Common, Rent-Charge, 
Rent-ySeck, Warren, Corody, or aay other Inheritance that 1s not holden, 
and is attainted of Felony, the King thall have the Profits of them dur- 
ing his Life, but alter his Deceale, ſecing the Blood is corrupted, they 
can not dejcead to the Heir, nor can they eſcheat, becauſe they be not 
holden, [Cut] they periih and are ext:nd? by af in Law; For in El. 

cheats tor Petit Treafon or Felony, a Tenure is requitite as well in the 
Caſe of the King as ot the Subject, 3 Inſt. 21. Cap. 2. = 

33. It was holden by Cook and Warburton J. that ,if a Rent be 
granted to one and his Succeſ'9rs, and the Corporation be difſol vcd, that the 

| Rent ſhall revert to the Donor, and there is uo Difference as to the Mat: 
ter berwixt Things which lie 4 Prender and Things which lie ia Ren- 
der. Nichols J. contrary, that the Rent extinguithes in the Land it- 

- telf. - Godb. 211. pl. 301. Mich. 11. Jac. C. B. The Dean and 
Canons of Windſor v. Webb, _ 8 5 5 
34 An Abbot &c. was ſeiſed of an Acre of Land in Fee held of th: 
Munor of D. and he and all the Monks died, by Reaſon whereof the 
ſaid Acre of Land eſcheated to R. and after R's Death the Manor di- 
ſcented to his Heir at Law, who conveyed the Manor (of which the Acre 
was Parcel) atter the Eſcheat by mean Conveyance, to H. in Fee, and 
alter H. en/ecffed F. §. of the ſaid Acre. The Queſtion was, whether 
by the Leath of the Abbot and Monks, the Acre thould eſcheat to 

| the Lord of whom it was holden? Or whether ir thall go to che D- 
nors and Founders? and Hobart thought it thould eſcheat; co which 

Winch ſcemed to agree, bur che Caſe was not adjudged. Win. 37. 
Mich. 26 Jac. C. B. Johnſon v. Norway. „ | 

= 34. Grantee of a Rent in Fee-finiple dies without Heirs ; The Te- 
nant of the Land ſhall hold it diſcharged of the Rent becauſe there is 
no other that his any Title ro it; Per Hale Ch. B. Hard, 496. 

| Mich. 20 Car. 2. in Scacc. in Cafe of Attorney General v. Sir G. 

Sands. „% I 
35. One ſeiſed in Fee of Lands limits a Term of Truſtees for 100 
Years upon ſuch Truſts as he by Deed or Will ſhould appoint, and 
for want of ſuch Appointment ro attend the Inheritance, and atcer- 
wards by a uncupative Will gives all to J. S. and being a Baftard 
dies without Iſſue; this will not paſs the Truſt of the Term. Vera. 
340. pl. 333. Mich. 1683. Thruxton v. the Attorney General. 
36. It there be Father and Son, and the Son ſeiſed in Fee makes 4 
Leaje for Life and dies, and the Reverſion deſcends on the Uncie who dies, 
the Reverſion thall not deſcend to the Father, but ſhall eſchear ; for 
he muſt make himſelt Heir to the Son, and not to the Uncle who had 
the Reverion caſt upon him; Arg. Show. 246. Mich. W. & M. 


(A. 2) 
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(A 2) In what Caſes by other Means than Grants. 
by Forfeiture, 


HERE are only hits manner of Efcheats, 1ſt. Abjurat 

1 Regnim. 2d. Quia Suſpenſus per Collum. zd Quia Utiagatus, 

| Pet Coke Ca. J. Godb. 211. pl. 301. Mich. 11 Jac. C. B. 
2. Eldeſt Son in the Lite of his Father is attaint of Felony end dies, 
living the Father; The youngeſt ſhall have the Land as Heir to his 

Featuer; But if any I/ze ot tue Eldeſt is hing the Land ſhall eſcheat 
to the Lord. D. 48. a. pl. 16. Trin. 32 H. 8. Anon. 


, 3. Attainders that give Eſcheat to the Lord muſt be by adgment of 

„ Death given in ſome Court of Record againſt the Felon found Guilty 

. WW by Verdict or Contelfion of the Feloay, or it mult be by Outlawry ot 

e) him. Bacon's Uſe ot the Law. 38. | 
% 4. It a Bafard dies ſeiſed Wirkt Iſſue, and the Lord by Eſcheat s. P. 8 Rep 
enters, this dying ſeiſed thall not bar the Mulier, becauſe there is no 101 in Sir 
he j Deſcent. Co. Litt. 244. a. Lebende 


F. There can be no Eſcheat but Pro Gfeltu Tenentis. Per Hale. Caſe, 

be WW Hzrde. 494. Mich. 20 Car. 2. in Scaccario. Sir G. Sand's Caſe. 3 
6 [ta Man be ſeiſed in fure Ux* and the Wife is attainted of Felony, 

the Lord ſhall enter and ouſt che Husband ; he gains nothing bur a 

| bare Preceprion of Profits till Iifue had; after Iffue he has Eſtate for 

Lite, Arg. Mod. 91. pl. 59. Mich. 22 Car. 2. B. K. in Caſe ol 

Parſons v. Perns. 


- (B) In what Cafes there ſhall be an Eſcheat. ES. 4, 
— 
Where the Loid has a Tenant who is in ” Title, and 


where not. 


4 F the Tenant be difſeiſed, and Diſſeiſce dies ide Heir Curing Br. * | 
the Continuance of the Diſſeiſor, this Right hall eſcheat to Cong pl. 624 
the L oro. 3K. 2. e Congeavie 38, 9 8 2 AL, 


bg We | 


by Chard, 
; who ſaid, that i it is ignorum per 3 ; 


2. Tf the Tenant be dilſeiſed, and the Diſſeiſor by Fine grants and It Difſcifor - 


| Tenders the Land to one in Tail, the Remainder to another in Fee, ànd makes a Fe- 
| After the Tenanc in Tail dies without Iſſue, and he in Remainder en- = in 
ters, AND after Diſſeiſee dies without Heir; this Right ſhall not 7 Ay: 2 
| elcheat to the Lord, becauſe he had another Tenant by Title in the z n 
Life of the Diſſeuſee. 3 K. 2. Entry Congeable 38. ad)udged, Dilleiſee 


di ith 
10 | He, in. in ſuch Cale there 1 is no Eſcheat at t all, becauſe the Lord has a Tevapt in 2.7 Title, "Ga. Lis 
. . | 
tor + He = 


5 3. It 
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4. If Tenant for Life, the | Reverſi on to a Feme Covert in Fee, aliens tg 


i} | x the Baron and his ſaid Feme who has the Fee, and the Feme dies W1thout 


Heir, the Lord cannot enter by the Eſcheat nor tor Forteiture ; for this 


=; — 
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is given to the Heir only, and here is no Heir, which was in a Man- 
x her agreed. Br. Forteiture de Terres, pl. 9). cites 39 E. 3 29. 
F. It Baftard purchaſes in Fee and is diſſeiſed, and the Diſſeiſor gives in 
Tail by Fine, the Remainder over in Fee, and the Tenant in Tail dies with. 
but Iſſue, and he in Remainder enters, there the E intry of the Diſſeiſee is 
Jawtul ; But when the Baſtard dies without Iſſue after the Fntry of him in 
Remainder the Entry of the Lord by Eſcheat is nor lawtul ; for he has 


pl. 17. cites 50 E. 3. 21. 
6. Athſe; A Baſtard purchaſed, and was diſffeiſed by H. whe gave in 
Tail by Fine the Remainder over, the Tenant in Tail died without Iſſue, he 
in Remainder entered, and the Baftard died without Iſſue, the Lord can- 
not enter by Eſcheat, becauſe he had Tenant by Title in the Lite of 
the Baſtard; by reaſon of the Fine. Br. Avow ry, pl. 34. cites 3 R. 2. 
Br. . 5. It Lord and Tenant are, and the the Tenant is diſſeiſid, and dies 
1 - without Heir, the Lord may enter for the Eſcbeat. Contra i pon the Heir 
B. Eſcheat, of f he Diffeiſer or his Feeffee ; for they are in by Title, and the Lord has 
pl. 5. cites a Tenant by Title. Contra of the Diſſeifor, who is a Torr Feaſor; for 
Far 19 thoſe who are in by Title, by Lender of the Services, may compel the 


Ent. Cong. Lord to change his Avowry. Br. Ent. pl. 20. cites 7 H. 4. 11 


38. acord- Per e tor Law. 
ingly in 
3 R. 2. 


8. If a Deſcent be from the Differ to his Heir, by which the Entr 
of the Difſeiſee is taken away, and after the 2 dies without Heir, 10 
that the Lord enters by Etchear, yet the Entry ot the Diſſeiſee is not 
revived, for he affirms the firit Eſtate. Br. Ent. Cong. pl. 92. cites 
8 H. 7. 24. Per all the Juttices and Serjeants. 

9. But if the Diſſeiſor himſelf dies without Heir, and the Lord enters 
by Eſcheat, the Difteifee may enter, tor there was no Deſcent. Br. 
Ent. Cong. pl. 92. ut ſup. 

10. Though a Lord has been ſeiſed. of the 3 within the Time 
of Limitation, yet it the Tenant dies withorir Heir the Land thall Eichear : 
for at the Time of the Efcheat the Seignory remained, though Zeilin of 
the Services was wanting. 4 Rep. 1 in Nola ot the Keporiet 

| Mich. 17 & 18 Eliz. in Bevil's Caſe, 
Iod by 11. It an Infant or Non Com pos in Perſon makes a 277 nent, and after 
Eſchent dies without Heir, the Land ſhall not eſcheat, 4 Rep 125. a. Tals 
ac; ern NT Jae. B. K. in Beverley's Cale. 95 . 


avoid e 
ble Eſtates 


| Caſe, 


12. Otherwiſe if made by Letter of Attorney, for then the F eoffiment is 
void. 4 Rep. 125. a. Paſch. 1 Jac. B. R. in Beverley's Caſe. = 
13. It a Diſſeiſor makes a Feeffment and dies ſciſed, and atrer the Di 
ſeiſee dies without Heir, there thall be no Eſchear, becauſe the Lord has 
a 1 by Title. Co. Litt. 268. b. in Principio. i 
A. ſeiſed in Fee of Land died without Iſſue, Brother or Siſter, 
Do. left two Couſins his Heirs at Law, one of whom was his own Mather: 
The Maſter of the Rolls held, that his Mother might inherit immedi- 
ately as Heir in the Capacity c or Relation of Coutin ; and further ob- 
{erved, that the other Couſin being but Half an Heir cduld not take 1 


it by Title in Lite of the Baſtard by reaſon of the Fine. Br. Ent. Og: 


made by his Tenant who was an Infant, HOSP J. b. Mich. 28 & 29 Eli. in the E of Bedfore' 


* W totes nor could any Thing £0 10 the Lord by Eſcheat ; for as long as tei 
4 
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FE 


| of the Church where it lands may eſcheat, and the Glebe; for the Land 
here 'rhe Church is built was given by the Lord of the Manor to make 


cy for Life unto a Stranger upon Condition, and aſterwards the Tenant dies 


Null not take Advantage of the Condition by way of Entry; And the 
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is any Heir he cannot take ; ſo that though the other Couſin could take 
but a Moiety, yet her being a Moiety of an Heir would prevent the 
Lord's Title by Eſchear, and that though this was a very uncommon - 
| Caſe he took it to be a clear one. 2 Wms's Rep. (613) (614,) Trin. 


Eaſtwood v. Vinke alias Styles. 


1 What may eſcheat. 


1. 1 Ounderſhip cannot eſcheat nor be forfeited ; For it is a Thing Br. Coro. 
| which is annexed to the Blood ; Quod nota bene. Br. Eſcheat, dies and 


f , Penſions 
pl. 9. cites 24 E. 3. 72. ( adi al, , . . u,. pf. 4 Cite 
ze e, ede e, 4 74 3 mY 47 fu 


| n 

2. And yet Rent-Charge may be forfeited by Attainder &c. which does S. P. And 

not lie in Tenure but cannot eſc heat for want of Heirs ; For it is not held, ſo of Com- 

and fo ſee a Diverlity what may eſcheat, and what may be forfeited; & pr > 

and e contra. Ibid. e . | 5 e | Corodies 
fs : e 8 3 . and Pencĩ- 

ons, pl. 5. cites 24 E. 3. 33. 52. & C. 


3. Where a Man does Felony and after purchaſes Land, or Land de- 
ſcends to him after, this is forfeited, and ſhall eſcheat as well as the 
Land which he had at the Time of the Felony committed. Per Belk. 
quod nemo dedixir, quod nota, Br. Eſchear, pl. 3. cites 48 E. 3. 2. 

A Reverſion is held as well as the particular 'Tenancy, and it 


T Gull eſcheat to the Lerd. Arg. D. 137. pl. 26. cites 3 H. 6. 


5. Where the Diſſeiſor makes Feoff ment, and the Diſſeiſee dies without 
Heir, the Lord has Tenant by Title, and therefore cannot enter. 
Quære inde. Br. Avowry, pl. 34. cites 3 R. 2. i 

6. Founderſhip may come to the King by Eſcheat. Br. Petition, pl. 

26, cites 5 E. 4. 118. . „ nog F 
J. If Tenant is attainted of Felony, and the Lord has the Land by Ef. Br. For. 1 
cheat, he ſhall have the Charters which concern the ſame Land, and feiture 2 

yet a Man ſhall not forfeit his Charters by ſuch Attainder. Per Moyle 2 | 

J. Br. Charters de terre, pl. 59. cites 10 E. 4. 14. 5 r 

55 . ON TN EI. „ a. 1 

Where Lord by Eſcheat ſhall have the Charters, and what. Sec 1 Rep. 1. Ld. Buckhurlt's Caſe. 


8 If an Abbot or Pariſh urch be diſſolv d, the Land of the Abbey or 


the Church there, which is the Reaſon and Cauſe char he is the Patron 
of the Benefice, and ſhall have the Preſentment. Br, Eſcheat, pl. 15. 
õ oO e FF eo rnd s 
9. Right of Entry may eſcheat as where the Diſſeiſee dies without Heir 
or is attainted of Felony, the Lord may enter, per Keble, but Hubbece 
Sontra. Br. Eicheat, pl. 16. eites 6 H. 7 99. 
tio. Common ſens Numbre is a Thing uncertain and cannot eſcheat; 
For it is not held. Br. Prerog. pl. 1. cites 27 H. 8. 10. per Cur. 
II. If there be Lord and Tenant, and the Tenant doth 4 rhe Tenan- 


without Heir, and the Reverſion doth eſcheat unto the Lord, the Lord 


Pp Lord 


* 
11 
* 
N 
44 


--S3 4-S : > Sc 4 = 


YEW PEE 


VEE. 
_ — — 
"F% 


— 


—_— 


. AREA VII" ER Boro tit, i org nes et ns 


— 


—— — —— — — — 


r — 


— ole. Mew 


Eſcheat is 


88 
8 R. 4. 8. £5 
Beverley's Caſe, — — Lord by Eſcheat cannot enter into the Land by F. orce of a Condition &c, 


1 PE a "Richeat. 


— ͤ— —— .. 


Lord in this Caſe i is Eid 9 privy in Law, becauſe he hath TX Eftare 3 in 


the Reverſion by the Law only, viz. by Eſcheat. Perk. S. 832. 
12. Rent-Corn may eſcheat. Ow. 32. Paſch. 7 Eliz, in an Ano. 


| nyinous Caſe. 
The Lord 13. It I make 2 Leaſe for Tears rendering Rent to me during the Term, 


by Eſcheat jf I die without Heir during the Term, the Lord by Eſcheat ſhall nor 


che Hen have the Rent. Owen. 9. Hill. 33 Eliz, C. B. in n Richmond's Caſe. 


reſerv'd by 
the Tenant ; But he capnot enter into the Land by Force of the Condition &c. becauſe he is not 


Heir to the Leſſor: Litt. 8. 343. 


Recanie 14 The Lord by Efcheat ſbal not have Benefit of Warranty made to 


Lord by the Tenant, nor take Benefit ot Condition, Voucher Ge. 2 And. 148, 


in by Title Obiter in pl. 82. Paſch. 42 Eliz. 


and not by | 
=Y of Eſtate, and the Warranty runs with the Eftate. Per Williams J. Bolt 164. 


15. Land purchaſed or deſcended after the Attainder ſhall be forſcited 
to the Lord. Finch. 51. b. 


16. MW hese the Perſon attainted is feis'd in Right f his Wife, the 


King thall have the Iflues during the Lite of the Baron, Finch, 
71, b. 


„Br Ent 15. A * Right of Feirymy eſcheat. Arg. Godb. 30g. in pl. 41%. 


Cong pl. 17. Paſch. 21 Jac. In the Exchequer Chamber, in Cale ot Sheffield v. 


cites 3 | By Radclitf, 


and Þ Firzh. 
Ent' Cong. 


As in Cafe of Fine by Lunatick Cc. 4 Rep. 125. b. Paſch. 1 Jac. B R 


becauſe he 1s not Heir to the Leſſor. Co. Litt. S. 54% 216, 


Such Right 18. Right of Action al not  eſchear either by the Common Law or 


weld” man by Statute. Arg. Godb, 310. in Cafe of Sheffield v. Radcliff, | 


has no Remedy, but an Action only to recover the Land is a Thing which confifts only in Privi ty, and 
which cannot eſcheat nor be 220 155 to the Common Law. 3 Rep p. 2. b. Tad. 25 Blix 5 
ot Wincheſter's Cale. 10 Rep. 48. a 8 F. per Cur. obiter Mich. 10 Jac. 


bid. 245. 19. At Common Law Ceſiy que Uſe tor Felony or Treaſon ſhould not 5 


pl ZR feit the Uſe, tor ic is only a Confidence; fo yow tor Truſt of Frankte- 


que Truſt - 


the Land 


| je fidence. Jenk. 190. pl. 2. Farm. _ 
why og | 1545 5 . . Fe. 7G 
403. pl. 10. Hill. 20 & 3 Car. 2. 5 Exchequer. Sir G. Sands's Cat." m—— N, Ch. R. 133. 8. oh 
| . , e. e, ee, I AC e 3 
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* T. Was 9 — that of High Treaſon the King ſhalt have the Eſcheat 
of whomſoever it be held, but of Petit Treaſon the Lord ſhall have 


it; which appears allo in the Statute 21 E. 3. of Treaſon. Br. Eſcheat, 
pl. 14. cites 22 Aff. 499. 


K. 1 


Br. Eſcheat, pl. 5 S. P. cites S. C. and 7H. 4. e Avowry, pl. 34 Cites. 


nement or Inheritance, otherwiſe of a Chartle.  Feoffre upon Truft at 
zs attaint, this Day commits Treaſon or Felony the Land is loſt and eſcheated, 
the Feofice and the 776. extiuct; For the King or Lord by Eſcheat cannot be ſeiled f 
ſhall hold to any Uſe or Truſt, for they are in le Poſt and paramount the Con- 


Ae 2 ,, 


þ 


8 2 


N ” 4 . x « 2 


5 
Mm 


_ Eſcheat. 


2. It a Man gives a Seigniory in Tail, and the Donee aliens, and the 
Zertenant does Felony, and 1s attainted, and the Donee dies without Iſſire,; 


the Donor ſhall have Writ of Eſcheat. Br. Efcheat, pl. 2. cites 46 E. 


I 4 Hut if the Donee had not aliened, biit had entered for the Eſchedt and 
aliened the Land, and died without Iſtue, there the Donor ſpall haue 
Formedon in Reverter, and not Writ of Eſcheat; for the Land is come in 
Lien of the Seigniory, and fo Formedon in Reverter of a Thing not given 


in Tail; Note the Diverſity. Ibid. 


4. The Father is ſeiſed of Land in Fee holden of F. S. The Sn is at. 
tainted of High Treaſon. The Father dieth, The Land ſhall eſcheat to 


S. propter Defectum Sanguinis ; becaufe the Father died without. 
her; and the King cannot have the Land, becauſe the Son never had 
any Thing to forteir. But the King ſhall have the Eſcheat of all the 
Lands whereof the Perſon attainted of High Treaſon was ſeiſed, of 
whomſoever they were holden. Co. Litt. 13. a; and in Marg, cites Pl. 
Com. in Nicholl's Caſe. | | „ 55 

5. Eftates Tail in Caſe of 'Treafon ſhall not eſcheat to the Lord who 
has Jura Regalia, for the King himſelf could not have them but by the 


Statute 26 H. 8. and alſo the Tenant in Tail holds of his Donor and 
not ot the Lord. And alſo for new Treaſyns made ſince ſuch Grants of 


Jurs Regalia the Patentee ſhall not have the Forfeiture, D. 289. pl. 57. 
V V 5 
6. If a Man having an Eftate for his own or anthers Life, commit 
Eſcheat to the Lord. Bacon's Uſe of the Law 40. 
and not to the Crown; and if it be entailed the Lord is to have it dur- 
ing the Life of the Offender only, and then his Heir is to have it. Ba- 
JJ FO Oo oa | 
8. Eſcheat of all Lands for High Treaſon belongs to the King only, 
and to no other; but entailed Lands did not veſt in the King at Com- 
mon Law before Office, but did deſcend to the Iſſue in Tail till Office; 
but this is altered by 33 H. 8. which gives and veſts all in the King by 
3 3 Rep. 10. b. Trin. 26 Eliz. in Scaccario. Dowtie's 
Ae. 


3 ot his Borough of S. ſurrendered it 30 H, 8. to the King, who grant- 
ed the Houſe and divers other Lands in London, Middleſex, and Eſſex, 


and Borough of S. to the Mayor &c. of London, and the Tenant of the 
faid Houſe died without Heir; Adjudged that the Queen ſhould have 


the Eſcheat ; for the firlt Patentee of - the Houſe held it of rhe Queen 
in Capite as of A Seigniory in Groſs, and the Words in Libero Burgagio 


are merely void; tor the Land out of the Borough cannot be held in 
Libero Burgagio, and there ſhall not be ſeveral Tenures, for one Tenure 
was reſerved by the King for all, and therefore mult neceſſarily be a 


Lenure in Socage of the King. Cro. E. 120. pl. 9. Mich. 30 & 31 Eliz. 


B. R. May and Baniſter v. Street. 355 
to. If an Alien purchaſes Land and dies the Law caſts the Inheritance 

c Og * 
11. If an Alien made Deni zen purchaſes Land and dies without Iſſue, 


the Lord, and not the King, ſhall have the Eſcheat. Co. Lit. 2. b. | 


® 


Treaſon or Felony, the whole Eſtate is forfeited to the Crown, but no 


7. But a Copy bold for Fee Simple or for Life is forfeited to the Lord 


9. A. ſeiſed of a Houſe in Southwark held of the Atchbiſhop of C. 


to J. S. and his Heirs, to hold iz Libero Burgagio by Fealty for all Ser- 
vices and Demands, and not in Capite. Q. Mary granted the Manor 
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(E) Entry. 
Quod nota. Br. Corone, pl. 208 cites 8 E. 2. 
not enter for Eſcheat Br. Eſchear, pl. 26 cites 32 H. 6. 27. 
Lord may enter. Ibid. 
 ſeiſed. Ibid, 
Hubart contra. Br. Eſchear, pl. 16, cites 6 H. J. 9, 
ſeiſed, therefore he cannot enter for Eſcheat; Per Brian. Ibid. 
have Writ of Eſcheat. Ibid. _ 
f By what. 
3 Inſt. ws 


- cap. log. 


that the Heir of the Acceſſary ſhall recover the Lands, tor by the Acquit- 


living. 9 Rep. 119. b. Trin. 10 Jac. in Lord Sancher's Caſe citcs 4 
Caſe in Time of E. 1. tit. Mortdanceſter 46. 


Tenements ſhall remain to two of the ben of the Fraternity of the Whita%#3 


Heir, or is attainted of Felony, the Lord may enter; Per Keble, but 


 Turden was ſeiſed o 


_ Ule, and did not find any Chaplain according to the Teſtament aforeſaid p 


In what Caſes the Lord may enter or muſt have 

; a Writ to the Eſcheator. Os 

. HE Tora after Year, Day, and Waſt taken, cannot entet, 
1 bur ail have a Writ to the Eſcheator to deliver the Land t 


him, and it he enters otherwiſe the Land ſhall be re- ſeiſed into the 
Hands of the King, and he thall anſwer of che Profits to the King; 


2. It the Tenant of the Lord who dyed without Heir was tolPd of his 
Entry in his Lije by Deſcent or Diſcontinuance &c. there the Lord cas. 


3. But where the Tenant in his Life might have entered, there the 
4. But he ſhall not have Writ of Eſcheat but where his Tenant dit 
5. Right of Entry may eſcheat, As where the Diſſtiſee dies withut 


6. A Man ſhall not have Writ of Eſcheat but where his Tenant diu 


J. But Fineux contra, As if he in Rever/ion dies without Heir, and 
after the Tenant for Life dies, the Lord may enter, and yer cannot 


eo. 4 


(F) Barred, prevented, or reſtored: 


1. HE principal Felon fled, and was outlawed, the Acceſſary wi 
FT convicted and executed; the Loid entered on his Land as ei- 
cheated ; atterwards the Principal reverſed the Outlaury, and pleaded u 
the Felony, and was found Not Guilty,” and ſo was acquitted ; Adjudg'l, 


tal of the Principal he allo would have been acquitted had he be! 


2. It was found by Inqueſt of Office before the Mayor of L. that R. 

f certain Land in London, and deviſed it by bt 
Teſtament 10 A. for Life, ſo that he finds a Chaplain to ſing for his Lije it 
the Church of S. in London for the Souls &c. ſo that after his Deceaje the 


of London for ever, to find a Chaplain to chant in the Form aforeſaid, and 
died without Heir; and that A. had the Tenements during his Life accords 
inzly, and found the Chaplain accordingly, and that after the Death of J 
Thom. and M. as Wardens of the ſaid Guild, as the beſt of the ſame Fra- 


ternity, entered by Force of the Remainder, and took the Profits to theilt 


3 Eſchcat. . . 149 


and that the Tenements thould revert to the King by Eſcheat, becauſe 
the Dew iſor died without Heir, and the Office was returned in the Chan- 
cery, and Sci, Fa. iffued againſt T. aud W. to fay why the Tene— 
ments ſhould not be ſeiſed into the King's Hands; who came and main— 
tained the Deviſe, and that A. found the Chaplain tor Term ot his Lite, 
and after his Death T. and \V. enrered and tound rhe Chaplain, and 
yer finds, and that by the Cuſtom and Uſ:ge of rhe City ot London 
People ot every Art may make a Commonalty, Guilds and Fraternities, 
and make a Deviſe to them, and that our Lord the King and his Pro- 
genitors by their Charters have confirmed all their ancient Uſages and 
Cuſtoms; Judgment if the King can impeach them, Per Perſey, a Man 
canuot preſcribe to make Guilds or Fraternity without Charter of the King; 
tor Commonalty cannot make a Commonalty ; and the Remainder is 
void to two of the Waituwers lor incertain, which Candiſh agreed, and 


| that none may make a Commonalty bur the King only; and Belknap _ 


and Kpiver concordat; and awarded that the King thall have Executi- 


bi on; quod nota, Br. Deviſe, pl. 21. cires 49 Att. 8. and 49 E. 3. 3. | 
ay z. A Feme deviſed Land in Tail, and for Defauit of Iſſue to be ſold by A Derifo of 
her Executors, aud made three E.xecutors and died; And the Queſtion was, Land by 
th it by the Death cf the Tenant in Tail the Land ſhall eſcheat; becaule ir TN 
hin was found before the Eſcheat that the Dewviſor died without Heir; or it Heir thail 


the Executors might ſell. Bur it ſeems that the Executors may fell, for 


prevent the 


Fo the Land is bonnd-with this Deviſe, and fo cannot eſcheat. Br. Devile, gon, 
| | . Rt f N SS, ; 1 | er Od 
5 pl. 10. cites 49 E. 3. 16. 5 "ne 4; 
but £3 | | | | 3 
| | 1 Ts „„ | 3 Bult. 43. 

hin cites 38 E. $5. — Godb. 411. 8. P. Arg cites 49 E. 3. 16. 

and 4. Brook ſays, it ſeems that one deaf and Dumb cannot make Aliena- 
180 tian, but 11 he does, Quere if the Lord may enter tor Eſcheat? it ſeems. 


3 R. 2. Fitzh. tit. Entry Congeable 38. that Right of Entry may et- 
cheat. Br. Eſcheat, pl. 4. . | 5 


Rent by Hands of the Diſſeiſor, yer he may enter tor Eſcheat, or have Writ 
| of Eſchear, and the Receipt of the Rent no Bar; Per Brown, Hales 
and Choke J. Br. Eichear, pl. 18. cites J E. 6. 5 PH 
6. Contra if he had avowed for it in Court of Record, or had taken cor- 
Pera Service as Hcinage &c. tor the Diſſeiſor is in by Tort. Ibid. 


that he may; for it it be void the Feoffee is a Diffeiſor; for it appears | 


5. It there are Lord and Tenant by Fealty and Rent, and the Tenant is 
diſſeiſed, and the Diſſeiſee dies without Heir, and the Lord accepts the 


y 11 7. Contra of Acceptance of Rent by the Hands of the Heir of the Diſſei- 


as el⸗ for, or of his keoffee who are in by Title, and fo no Bar ſupra, Ibid. 


ded 9 8. It my Tenant dies without Heir, and J. 5. enters, and the Lord gc. Co. Litr, 
i do'd, cepts the Homage of the Tenant, he ſhall not have VV rit ot Eſcheat after; 208. a. dS. P. 
O ; 


quit tor he has accepted him as his Tenant. Br. Acceptance, pl. 25. cites 
e been F. J. B. 164. . 


RY 3 90 per Fitzh. if he accepts Fealty Contra if he accepts Rent only 8 
bin IKA4- 5 5 | „ 985 . ent of 
him. Ibid. 5 8 | | 55 Tenant is 
that R. no Bar; for that may be received by the Hands of the Bailiff. Co. Litt. 268. a. 
by bis F | 


1 to, If a Felon is pardoned before Convittion the Lord ſhall loſe his 


aſe ths Eſchert for he cannot have it before an Attainder; Arg. Ow. 87. 
ne Hill. 41 Eliz. C. B. in Caſe of Eliz. Smith © 
4, and It. It an Infant makes a Feoffiment, and executes the Livery with His 
accords Neun Hands, and dies within Age without Heir, the Lord is prevented 
it of ot his Eſcheat ; bur if the Livery be executed by Letter of Attorney it 
me Hi. Nees not prevent the Eſcheat. 8 Rep. 45. b. Hill. 45 Eliz. Whitting- 
o thei ban's Caſe. „„ 2 8 - 
preſaid 3 En” X 
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150 | Eſcheat. 
Jo. 9. 7 32 12. A Baſſarũ purchaſed a Manor, and deviſed it by his Will, and af. 
| TP ter makes a Ferff ment thereof to the Uſe of ſuch Perſons, and tor ſuch E. 
© ſtares as he had declared by his Will bearing Date &c. It was adjudg'4 
that the Feoſfment was a Countermand of the Will, and yet that the 
countermanded Will was ſufficient to declare the Uſe of the F eolimenr, 
and ſo no Eſcheat to the Lord. Mo. 789. pl. 1090. 2 Jac. in the Ex 
chequer. Huſfey's Caſ. | | | 

13. Some do hold that if there be Lord and Tenant, and the Zen. 
is diſſciſed, and the Diſſeiſee dies without Heir, and Lord accepts Rent jy 
the Hands of the Diſſeiſon, this is no Bar to him. Co. Litr. 268. a, 

14. But it the Tenant be difſeiſed, and dies without Heir, it he avg; 
for the Rent in a Court of Record upon the Diſſeiſor, or takes a corporal 
Service of him as Homage or Fealty, it is a Bar; tor the Diſſeiſor 1s in 
by Wrong. Co. Litt. 268. a. | 1 | | | 

15. But if the Lord accepts the Rent by the Hands of the Flair gf tj; 
Diſſziſor or of his Feoffee, this thall bar him ot his Eſchear, hecauſe 0% 
are in by Title. This is to be underſtood of a Deſceat or Feaſlinent atte 
the Title of Eſcheat accrued ; For it the Lord makes a Feojfinent in Fee 
or dies ſeiſed, and afterwards the Diſſeiſee dies without Heir, in fach 
Cafe there is no Eſcheat at all, becauſe the Lord has a Tenant in by 
Title. Co. Litt. 268. a-'b.:- 

16. In Caſe of an IndifFment of Felony, if the Felon makes a Conn: 
ance of his Land, and after is outlawed, the Lord is not prevented 
his Eſcheat; Bur it pending an Appeal a Feloa conveys, and alter is 
outlawed, the Land thall nor eſcheat. Co. Litr. 13. a. 

17. If one, being attainted of Felony, commits Treaſon afterwards, ht 
fthall anſwer thereunto, becauſe it is of a higher Nature than the Felony, 
but t ſhall not diveſt the Right of Eſcheat, which lawtully was by tte 

Felony veſted tn the Lords, contrary to the Opinion of Juſtice Stantord 
in that Caſe ; for the Act and Offence of the Party ſhall nor diveſt the 
lawtul Eſcheat of the Lords. 2 Inft. 213. cap. 101. 5 5 

18. It Tenant dies without Heir, and an Abator intrudes, and makes! 
Feoffment in Fee, and the Lord accepts the Rent of the Feoftee ; this &. 
ceptance is a Bar ro his Eſcheat; Per Coke Ch. J. 2 Bulſt. 153. Mich, 

11 lac. : | 5 
gy A. makes a Leaſe for Life to B. Remainder to the right Heirs of }, 
S. whois attaint in the Life of B. A. thall have this Land after B. 
Death where there is no right Heir to J. S. The Lord has B. tor his 
Tenant, and therefore the Lord ſhall not have it, for B. is living, Jenk 
I 203. 1. 27. 1 | . | | 12 5 5 1 9 5 | | 
But an im- 5 A future Deviſe will not prevent an Eſcheat for Default of an Heir, 
aps Sigh as where an Eſtate in Fee is deviſed to T. and if he dies without Hei 
| kool of the Remainder to a Stranger or Siſter of the Half Blood; not only ik 
the Incepti- Remainder is void as a Remainder, but no future Deviſe could hait 
on in his been made of the Land by the Deviſor; For if T. had died without 
2 or, Heir the Land eſcheated, and the Lord's Title would precede any is 
eite 28 ture Deviſe. Vaugh. 270. Hill. 20 & 21 Car, 2. in Caſe of Garditt 
3. oo... V, Sheldon. 1 | 8 


7 * : 
J. e. 260. Per 3 . 5 3 | 
Wray Ch. J. in Caſe of Manning v. Andrews, that a Deviſe that his Executors ſhall ſel! his Lancy 
though he dies without Heir, ſo as the Land eſcheats to the King, yet the Authority given to the 
| Executors ſhall bind the Land into whoſoever Hands it comes; Cites 49 Af, 8, and 49 E 3. l. 


Iſabel Goodcheap's Caſe, 8. C. cited Arg. 10 Mod. 361, 362, 
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21. The Har of a Conager without N or Order, "doing in "Poke 5 
ſeſſion by Deſcent, is a good 27 fle againſt any Eſcheat the Lord might 
have at Common Law. 8 Mod. 288. Trin. 10 Geo. T'hs King V. 
Wilby Pariſh, | 


| 40) 3 or not in the Lord's Hands. 


1. ent- C barge was NT ont of a Manor ; if a 2 eſcheats 5 
it ſhall not be charged with the Rent; Arg. Ow. 74. Cites 


12 Afl. 40. 


2. The Tenant of the King may charge the Fond wit bunt Lanner of the Br. Extin- 
King, and it the Land comes to the King by Ward or by Eſcheat the puiſhment, 


King "hall hold diſcharged ; Per Marten quod guære; tor che contrary 7 pe IT: HS 
is Law. Br. Prerog. pl. 120. cites 11 H. 6 9. ey per 
| | Herle Ch. J. 


that the King ſhall hold charged, and agreed by Judgment It. South, and from hence ſee that the 
King ſhall not ouſt the Leſſee for Years. 


. 1 Ny cheat to a Fointreſs this is out tof the Seature 11 H. J. 4 Rep. 59. 
Pl. CG. 44- b. Mich, 4 E. 6. in Wimbiſh's Caſe, 55 in Caſe of 


the Com- 
monalty of Sadlers. 


4. It there by Lord and Tenant, and the Tenant be iſſued, and the 
Diſteſer aliens to another in Fee, and the Altence dies without [//ae, and 
the Lord enters as in his Eſcheat; In this Caſe the Diſſeiſee may enter 


upon the Lord, becauſe the Lord comes not to the Land by Deſcent, TD 


by Way of Eſchear. Litt S. 390. | 

5. But though the Alienee of the Diſſeiſor dies ſeiſed, and the Lord 
by Eſcheat comes to the Land by Act in Law, yet becauſe the Land de- 
ſcends not to him, the Entry by the Diſſeiſee in reſpect of the Eſcheat 
ſhall not. be taken away; For a dying ſeiſed, and a Deſcent, and zot 4 
dying ſeiſed and an Jiſc heat does take away the Entry; for the Deſcent 
is the worthier Title; But if the Lord by Eſcheat dies ſeiſed, and thge 
Land deſcends to his Heirs, that Deſcent ſhall take away the Entry of 
the Diſſeiſee; So ir is it the Diſſeiſor dies ſeiſed, and the Heir of the 
_ Diſſeiſer dies without E's the Diſleiſee cannot enter upon the Lord by 
cheat. Co. Litt. 240. 

6. If Truſtee dies e Heir the Lord by Eſcheat will have the 

* at Law, but ſubject to the Truſt in Equity; Per the Maſter of 


da Chan. Prec. 202. bl. 192. Trin. 1702, Fales v. Fog: : 
an 15 
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(H) What ſhall be avoided by the Lord. 


N Writ of Waſte it is admitted that Releaſe by him in Remazy. 
der in Fee to the Tenant for Life, and his Heirs is good, and hall 
be a Bar to the Lord in Action of Waſte againſt the Tenant for Lite at. 
ter the Death of him in Remainder without Heir, where the Remain. 

der is ſuppoſed to be eſcheated. Br. Releaſes, pl. 1. cites 3 H. 6. 2. 
2. If one takes a Leaſe by Indenture of his own Lands, the fame 
ſhall bind him; but it he dies without Heir it ſhall be no opel 
to the Lord, nor thall bind him in Point of Eſcheat; for a Strian- 
ger ſhall not take Advantage of an Eſtoppel, and therefore thall not 

be bound by it. Le. 158. in an Anon's Cate cites 18 H. 6. 22. 
3. It an Infant makes a Leaſe the Lord by Eſchear thall not avoid i it. 
5 Arg, Roll Rep. 403. cites D. 28 H. 8. 

8 Rep. 42. 4. Lord by Eſcheat ſhall not avoid voidable Eſtates made by his 


eg _ Tenant who was an Infant ; Per Cur. 7 Rep. 7. b. Mich. 28 & 29 Eli. 


ee 10 ENCE Es, OS Bedford s Cale. 


or Non fan 


Jemoriæ. Thid, 44. a. Bill. 45 Eliz. in Whittinghan! $ Caſe. 


D. 11 f. b. . 5. 11 8 makes Leaſe for Years, and aſter is attaint of Felony, 
or dies without Heir, the Lord by Fichear, though he recovers by 
Wrir of Eſcheat, ſhall not avoid the Term; Per Coke. 8 * 45. b. 
: Hill. 45 Eliz. in W hittingham's Caſe. 

Sq if he 6. It Baron is ſeiſed in Fure L and makes a Leaſe for Years without 
ng oy the Wife joining, and then the Wife dies, the Lord by Eſcheat ſhall nor 


ſhe dies av old ſuch Leaſe for the Cov errure of the Wite; Per Coke . J. Roll 
without Rep. 402. Trin. 14 Jac. B. R. | 


Heir, the 
Lord is not within the Remedy *4 32 H. 8. Per Hobert Ch. 7. Hob, 261, 


. A. ſeiſed in Fee a 2 fell, and dies before Aſſurance, and 
without Heir, ſo that his Lands eſcheat to the Lord, Chancery will 
not compel the Lord to convey to the Vendee ; Admitted by Countel. 
Nell. Chan. Rep. 10). 17 Car. 2. 8 v. Bally. 


(1) How to be held 7 the Lord, 


F Lands which have been departible and departed come into the 
Lord's Hands by Eſcheat, they ſhall not be departible in his 


Hands, vel ia Manibus alicujus alius Bo be oak non poſſunt partirt. 
Arg. Goldsb, 106. cites 4 E. 2. 


＋ꝙũb . 2 . PER "ER 
* 


Eſcheat. 5 
* | | — — . 


eee eee, AD 


(L 2) Writ of Eſcheat, or Intruſion &c. Lies. In 


what Caſes, 


and a Stranger abates, Writ of Intruſſon lies. Br. Eſcheat, pl. 6. 
cites 11 H. 4. 10. Lt. $94 IA boy 
2. Writ of Eſchear does not lie of Rent, per Perning and Trewe ; For 
the Land is held and not the Rent. Br. Eſcheat, pl. 22. cites 
* It the Tenant leaſes for Life and dies without Heir, and the Tenant 
the Tenant did not die ſeiſed, and alſo the Reverſion was veſted in the 
have Aſiſe. Br. Eſchear, pl. 22. cites 13 E. 3. 


Felony held of the Father of the Demandant, and not de eo tenet, yet the 
Writ was adjudg'd good, notwithſtanding that he was Tenant to the 


11, S. 13. cites Hill. 46 E. 3. 4. 


3 8 3 1 * ME - aa 


(K) Avoided, In what Caſes. 
t. IF Lands eſcheat for want of an Heir, an after-born Son ſhall 4e 


Mari. 


225. pl. 10. Paſch. 33 Eliz. B. x. | 


3. Mortgagor may redeem aſter an Eſcheat by forfeiture of one claim- 


extinguith'd that will be nothing to the Purpoſe, becauſe the Party 
may be recompenc'd for that hy the Court, by a Decree tor Rent or 


Part of the Land itſelf, or ſome other Satisfaction. Per Hale Ch. B. 
Hardr. 469. Trin. 19 Car. 2. in Scacc. in Caſe of Pawlett v. the 


Attorney General. 


4. It Truſtee of Lands be attainted of Felony, and ſo the Eſtate in 
Law eſchear, Quære, If Ceſty que Truſt has any Remedy againſt 
the King? It ſeems he has none. Quere as to other Lands. Sid. 403. 
pl. 10. Hill. 20 & 21 Car. 2. in the Exchequer. Sir G. Sands's 


Caſe 


to Mod. 362. Hill. x Geo, 1. B. R. cites 49 E. 3. 16. 


1 = (LJ 


1. IF Reverſſon eſcheats to the Lord, and the 7nd for Life dies, 


for Life dies the Lord ſhall have the Writ of Eſcheat per Fineux; Fot 
| Lord betore, and therefore he may have Writ of Intrufon, or enter and 


4 In Eſcheat by the Writ it was ſuppoſed that the Tenant who did the 


| Heir aſter the Death of the Anceſtor. Thel. Dig. 103. Lab. 10. cap, 


1 feat all meſne Incumbrances. Arg. D. 94. b. pl. 34. Mich. x 


2. Upon a Writ of Error to reverſe an Attainder of Felony a &i. Fa. 
ought to be to warn the Lords mediate and immediate, Arg. Cro. E. 


ing under the Mortgagee ; And though by the Eſcheat the Tenure is 


5. If Diſſeiſor dies without Heir by which the Land eſcheats, yet the 
Diſſeiſcee may bring his Action tor the Land againſt the Lord. Arg. 
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8 - 2 Eſcheat. 


(L) Proceedings and Pleadings. 


"Us HAT he does not hold of him is a good Plea in Writ of E. 
cheat. Br. Eſcheat, pl. 22. cites 3 E. 3. Itin. Nott. | 

2. If Z. reverſes Outlawry by Impriſonment at the Time of the Ontlawy, 
the Lord, to have Eſcheat, cannot aver that he was at large at the Time y 

the Outlawry &c. For the Outlawry was reverſed before, which is the 
Cauſe of Eichear. Br. Eſtoppel, pl. 213. cites 16 E. 3. and Fitzh, 
Utlawry 438. 5 3 

3. The Vrit of Eſcheat was Feloniam fecit pro qua abjuravit Repnun 
&c. And adjudged good without ſaying what Regnum ; For it ſhall be in- 
tended the Realm of England. Thel. Dig. 99. lib. 10. cap. 9. S. 5. 
cites Paſch. 20 E. 3. Brief 25 1. 

4. Waſte was brought by Lord againſt Tenant for Life by reaſon that jy 
in Reverſion was a Baſtard, and died without Iſſue of his Body, and good, 
per Cur. For by this the Reverſion is eſcheated and veſted in him, 
Br. Waſte, pl. 40. cites 45. E. 3. 3. , PO ow NO 

| 5. So where he in Reverſion is attainted of Felony. Ibid. 
S. P. by 6. And if the Tenant for Term of Life aliens the Lord ſball have Writ 


| Kelk anda. of Entry in conſimili Caſu. Ibid. 


greed by 


| Finchden, quod non negatur. Br. Ingreſſu ad &c. pl. 1. cites S. C. 


The Lord | m. And if he dies and one enters the Lord ſhall have Nit of Tntruſun, 


Wir of in- and not Writ of Eſcheat, by the beſt Opinion there, by which the 


truſion, tor Tenant pleaded no Waſte done after the Death of the Baſtard, and the 


the Rever- Others e contra 3 Quod — 1h; 


ſion was 


| veſted in the Lord before; Per Thorp and Belk. Quod nota. Br. Intruſion, pl. 4. cites 45 E. 33: 


The Lord ſhall have Writ of Intruſion, and not of Eſcheat, for the Seigniory is extiact by the 
Death of him in Reverſion without Heir who is Tenant to the Lord; Per Hank. Bur per Culpepper, 


he may have Writ ot Eicheat it he will ſuppoſe that the Leſſor died without Heir. Br. Intruſion, pl. 


7. Cites 11 H. 4. 10. 


8. In Waſte, the Plaintiff declared that his very Tenant leaſed the 
Land to the Defendant for Term of Life, and the Reverſion eſcheated 10 
Him, in aſmuch as he in Reverſion died without Heir, and afizned the 
Wafte in the Moiety of a Hall ; The Tenant ſaid that it was uncovered in 
the Life of him in Reverſion, and the Plaintiff ſaid, that after the Death 
of him in Revenſton the Tenant pulled down the ſaid Hall, and the orhers 
e contra; And fo ſee here, that it is admitted that the pulling down 
ot a Frame not covered, and which has been covered betore, is Waſte. 

Br. Waſte, pl. 117. cies 45 E 3. 3. , 
9. Writ of Eſc heat was | brought, ] ſuppoſing that the Tenant who did 
Felony held the Land of the Father of the Demandant-whoſe Heir he is, and 
therefore the Tenans demanded Fudgment of the Writ, becauſe it ſhould be 
Duñdod de eo tenet ; For after the Death of the Father he held of the Son 
and Heir, and yer it was awarded good ; in a Nota. Br, Eſchear, pl. 

. cites 46 E. 3. e | 
10. Where the Tenant is outlawed of Felony it is at the Election of the 


Lord to have Writ of Eſcheat ſuppoſing that the Tenant was outlawed > 


Helony, or that he died without Heir; For by the Attainder the Blood 
is corzupted ; Per Perſey. Br, Eſcheat, pl. 3. cites 48 E. 3. 2. 


II. Eſcheat 


2 H 


2 —— — 
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Eſcheat. 


Writ of Eſcheat lies, and this ſeems to be atter the Death of the Tenant 
tor Life; Quære if intruſion does not lie there, Br. Eſcheat, pl. 4. cites 
12. But it is a good Plea that he did not die his Tenant &c. Ibid. 
13. By which the Tenant aid, that he, who is ſuppoſed to die his 77. 


nant, aliened in Fee to the Tenant and ſo be did not die his 7. enant ; o 
| which the Demandanr ſaid he who is ſuppoſed to make the Alienation 
| was Deaf and Dumb all his Life; Thirn faid, what is that to you; 
| For if you will thew in Law that ſuch was no Alienation you may, 
or otherwiſe ſay What you will; by which he ſaid that he died his 

Tenant, and this ſeems to be by Reafon ot the Bar of the Tenant, which 
| was concluded And ſo he did not die his Tenant, and therefore the 
Replication of the Plaintiff thall be a De 
and Dumb ſhall be alleged. Ibid. 


parture, as it ſeems, if Deaf 


14. It Rever/ion eſcheats to the Lord, the Lord forall have Writ of 


| Waſte, per Hank. which proves the Seigniory extinct, and therefore he 
cannot have Writ of Eſcheat of the Seijin of the Tenant who died wit holt 
| Heir, viz. of the Serjin of bim who leaſed for Liſe. Br. Waſte pl. 65. 
| cites 11 H. 4. 10. CO 5 


15. Eſcheat by the Lord Barkley becauſe Adam L. his Tenant held 


| of him &c. and died without Heir. The Tenant ſaid, that Adam had 
| Iſue Alice and died, and Alice entered and endowed her Mother Feme of Adam 
| of the third Part in Demand, who leaſed her Eſtate to C. B. and Alice 
| had Iſſue K. and died, which K. releaſed all his Right to the ſaid C. B. 
| One Eftate the Tenant has, Fudgment. Horton ſaid the Plea is double, 

one that Adam did not die without Heir, the other that Alice had 


Iſſue K. who releaſed. Per Hank. the Matter is that Adam did not 


die without Heir, and the other Matter is not to the Purpoſe ; for Writ 
| of Eſc heat Mall be of the Poſſeſſion of him who laſt died ſciſed of the De- 
| meſne, and it had been a ſufficient Anſwer to have ſaid that Adam had 
| Iſſue Alice who ſurvived him and was ſeiſed, and to have demanded 
Judgment it of ſuch Poſſeſſion &c. Bur per Culpeper the Action is 
| well brought ; For by the Endowment the Se 5 


ien of Alice the Heir was de- 
feated, and the Feme is in by her Baron, and Writ of Eſcheat lies of the 


| deitin ot him who was laſt ſeiſed in Fee and is dead without Heir, As 
| if the Heir endows her Mother and dies without Iſſue, the Heir ot the 


Heir ſhall have Aſſiſe of Mortdanceſtor of the Seiſin ot the Father, 


and not of the Seiſin of the Heir who endowed the Feme ; by which 
Norton pleaded, that Adam had Iſſue Alice and died, and Alice entered, 
and died, and K. Heir of Alice releaſed to B. then Tenant, Que Eftate 
| the Tenant has. Horton ſaid, Alam died without Heir as the Writ ſuppoſes, 
Priſt. Thirning ſaid, you ſhall ſay that Alice is not Heir, or that 
Adam had no ſuch Daughter, by which he ſaid that Adam had no ſuch 
| Daughter who ſurvived him, Priſt, and the others e contra. Br. Eſ- 
cheat, pl. 6. cites 11 H. 4. 10. 11. | 3 „ 


16. It the So be attainted in the Liſe of his Father, and the Father 


dies, Writ of Eſcheat lies ſuppoſiug that he died without Heir. Br. Eſ- 


cheat, pl. 6. cites 11 H. 4. 10. 11. 


We 1 Eſcheat ſppe that his Tenant died without Heir, the Tenant ſaid is 
that he of whoſe Fofſejſron the Demandam demands did not die ſeiſed ; Ex 
non allocatur; For :hough he leaſed for Life and died without Heir the 


17. In Writ of Eſcheat of Rent the Count ſpall make mention that the Br.Ineruſi- 


Land is held by the Rent; For Rent does not lie in Tenure 3 Per Hill. on, Pl. 5. 
| | a NL 7 5. * 


Er. Eſchear, pl. 3. cites 11 H. 4. 82. — 
18. Eſcheat ſuppoſing that A. his Tenant died without Heir; the 


Tenant ſaid that he ha Iſue Alice, who ſurvived him, nnd releaſed to 


ite Tenant, and the I ue taken that no ſuch Daughter Alice who ſurvived 
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him; Quere if Negative Pregnant, Br. Negativa, pl. 11. cites 11 
H. 4. 10. | | | | 

13 It a Remainder eſcheats and the Lord brings Action of Wa, 
the Writ ſhall be which he ho/ds of him. 2 Roll Waſt (CU) pl. 1. 
DIRE. 4 OT | ED 3 

Where a 20. In Waſte, the Caſe was that Lord and Tenant were, and the J.. 
Leaſe is nant made a Gift in Tail to Baron and Feme, and to the Heirs of the Boiy 


7755 we of the Feme, the Remainder to E. in Fee, and the Fems died without Iſſue, 


Reminder and G. in Remainder was a Baſtard and died without Iſſue, and the Baron 


in Fee, and and Feme, Lords in Fure Uxoris, brong ht Writ of Wafte, which was idem 
he in Ke. J. viz, the Defendant de Terris Domibus &c. in N. que tenet ad 
_— dies n ſuam of the Demiſe, (which) W. (who held thoſe Tenements of 
Heir, and the Baron and Feme Plaintiffs) thereof made to the aforeſaid F. and Ma 
the Lord - paret his late Wife, and to the Heirs of the Body of the ſaid Margaret 
by Eſcheat iſſuinr, ſo that if it happen that the ſaid Margaret die without Her of 
AA > Her Body iſſuing, the afore/aid Tenements ſhould remain ti r. and his Heirs, 
Waſte a- and becauſe Margaret and is dead without Heir of her Body, and the ſaid fn. 
eainſt the is Vince alſo dead without Heir de ſe c. the ſaid Tenements ought to revert 
L-flze for % the Demandants as their Ejcheat, in as much as the ſaid G. was 4 
re er Baſtard and fecit Vaſtum Oc. ad exharedaticnem !t/ins the Feme of the De. 
ſuppoſe by mandant &c. by which the Defendant pleaded 70 the Writ, becauſe the 
the Writ Writ <was not de eo tener and ſo to make Privity ; et non allocatur ; For 
that the \z by the Eſcheat of the Remainder the Scigniory is extinct, and therefore the 
3 Law makes Privity. Br. Waſte, pl. 6. cites 3 H. 6. 1. 
tiff. Thel. | Tens | 5 | 
Dig. 105. lib. 10 cap. 13. S. 6. cites Mich, 3 H. 6. f. 


21. By which the Defendant pleaded to the Writ becauſe it was, and 
that after the Death of M. and G. it ought to revert, aud did not make 
mention of the E.ate of the Tenant for Life which continued; For he ought 
to have ſaid, that after the Death of che aforeſaid M. and G. and aller 
the Death of che aforeſaid Tenant &c. et non al locatur; For this A&i- 
on affirms the Eſtate of the Tenant and does not demand any Land, 
but is to puniſh the Treſpaſs, viz. the Waſte. Ibid. _ 
22. By which the Defendant pleaded to the Writ, becauſe ir was 
Ad Virum et Uxorem jam querenti reverti debent tanquam Eſcaeta ſua, where 
ir ſhould be Ad Uxorem tantum reverti debent, tanquam Eſcaeta ot 
the Feme, becauſe it is her Inheritance; For the Baron Plainrii had 
nothing but in Jure Uxoris, and yet non allocatur. Ibid. 

23. By which the Detendanr pleaded Releaſe by G. in the Remnindr 
to him and bis Heirs, and the Plaintiff ſaid, that Ne Releſſa pas by the 
Deed, and the others e contra. Ibid. _ % us 

24. In Writ of Eſcheat that the Tenant died without Heir, it is 4 
good Plea that the Tenant infeoſfed F N. ue Eftate he has, per Patton ; 
bur Mombrey. J. contra it he does not traverſe the dying ſeiſad, and 
concordat tota Curia. Br, Eſcheat, pl. 10. cites 4. H. 6. 29. | 


Ibid pl. 11. 25. In Writ of Eſcheat the Demandant ſhall mot allege Explees, the 
S. P ciresold reaſon ſeems to be, becauſe they claim by his Seigniory, and not by any 


Nat. Brev. Seiſſiu in their Anceftor in the Land; and where no Seiſin is in him, nor 


. 


1 a. 8 P in his Anceſtor in the Land ; there he cannot allege Explees of the 
per Cur. cires Profits ot the Land; For he had nothing of the Seigniory. Br. Ex- 


21 H 6. 22 a. plees, pl. 5. cites 21 H. 6. 22. 


26. A Man may have Writ of Eſcheat thong b his Tenant did not dit 
ſeiſed; For the dying ſeiſed is not traverſable ; Per Fortelcue Jultice, 
but Poole contra; therefore quære. Br, Eſcheat, pl. 11. cites 3 
S 27. Lord 


| W! 


670 


cites 37 H. 6. 1. 


| cites 21 H. 9. 


< 1 E ſcheat. | 


28. In Writ of Eſcheat of the dying ſeiſed of ſuch a one without 
Heir, the Tenant may ſay that he had  /{te <oho ſurvived him, and :0- 
feoffed the Tenant &c. Thel. Dig. 215. lib. x5. cap. 3. S. 21. cires 
Mich. 2 E. 4 83. 50Vid I OS 

29. In Writ of Ejcheat, he ſhall ſhew the Death of his Tenant. Br. 
Repleder, pl. 32. cires J H. yn © 85 5 

30. If one holds rwo Acres of A. by ſeveral Services and dies without 
Heir, the Lord cannot have one Writ of Eſcheat tor both Acres, but 
muſt have two Writs 5 Arg. Bulſt. 15. cires 21 H. 9.39, 

31. It A Man holds two Acres ot Land ot a Lord by ſeveral Services 
and dies without Heir, the Lord cannot have one Writ of Eſcheat of 
boch, but ſhall have ſeveral Writs, Br, Eſcheat, pl. 13. cites 21 
H. 7. 39- 3 Ro 


Writ of Kſcheat ſuppo/ing that he held of me 19. Acres, and 6 d. of Rent; For 
a Man ſhall not nave other Writ in the Chancery, and yet he held the 
Land and not the Rent; quod nemo negavit. Br, Eſchear, pl. 13. 
33. Lord may have Writ of Eſcheat before Execution. Finch. 1). b. 
34. The Lord by Eſcheat ſhall not plead a Releaſe made to the Dif- 
ſeiſor by the Diſſeiſee without fhewing it. 10 Rep. 93. 6 Hill. 8 Jac, 
in Dr. Leyheld's CaſeGe. eu 


1 r A rr 


| (M) Reventry by the Tenant; And How, 


. IN Diſceit it was ſaid that if there be Lord and Tenant and the 
1 Teriant is outlaw'd of Felony, and the Lord enters by Eſchear, 
| and the Tenant reverſes the Outlawry by Writ of Error, he cannot enter 


| without Scire Facias againſt the Lord; tor he is in by Title, quod nora. 


Br. Scire Facias, pl. 109. cites 8 H. 6. 2. 


For more of Eſcheit in General, See Blood corrupted, Forfelture, 
TE, and other Proper Titles, 


Eſcheator. 


32. And per Conſt. Serjeant, if a Man Held of me 20 Ares deore gr. Eſcheat. 
the Statute, Onia emplores Terrarem, and before the ſaid Statute he made pl. 22. cites 
| Feeffment of one Acre to hold by 6 d. and died without Heir, I ſhall have S. C 


, by 
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(A) Who. His Antiquity, and Actions againſt him, 


1. IF the Eſcheator ſeiſes without Cauſe, Aſſe lies againſt him, and 
in the Aſſiſe againſt him it ſhall be tried whether he had Cauſe 
or not, and if the Cauſe be true or not. Br. Aſſiſe, pl. 257. (256. ) cites 

23A 5: 8 | 
1 2. If Eſcheator enters to the Uſe of the King, where the King has 1 


Title, he is Diſfeiſor, and a Man may enter upon him where he fo en- 


ters without Office. Br. Entre Congeable, pl. 5. cites 35 H. 6. 60. 
3. In Aſſiſe the Tenant ſaid that the Land is ſeiſed into the Hands of the 
King, and prayed that the Eſcheator be examined, who teſtified it, 
yet the Aſſiſe ſhall not remain, per Huſe, contra if he ſvews Cauſe, and 
lays that he ſeiſed according to the Cauſe, which others agreed, and ſo 
ſee a Diverſity, where Cauſe is thewn by the Eſcheator and no Cauſe, 
Br. Aſſiſe, pl. 381. cires 9 H. s. e 
4. If Eſcheator takes my Goods fur the Goods of F. S. who is outlaw'd, 
he is puniſhable by Treſpaſs, but it he does fo by Colour of an Ofc, 
finding my Goods to be J. 8's. he is excuſable, becauſe he did it by 
Colcur of Juſtice &c. Kelw. 66. b. 20 H. 7. | - 
Eſcheator 5. Eſcheator was an ancient Officer, ſo called becauſe his Office is pro- 


the Word 
Eichaera, 


cometb ot perly to Jock to Eſcheats, Wardſbips and other Caſualties belonging to 


the Crown. Co. Litt. 13. b. 


and is ſo 


called becauſe bis Office is to inquire of all Caſual Profits, and them to ſitas into the_ King's Hands, th 
the ſame may be anſwered to the King. Co. Litt. 92. b. Rh | 


5 In ancient Time there were but ſc beators in England, the one or 

this Side Trent, and the other beyond Trent, at which Time they had Sul- 
Lſcheators. Bur in the Reign of E. 2. the Offices were divided, and 

ſeveral Eſcheators made in every County tor Lite, and fo continued til 
the Reign of E. 3. And afterwards by the Star. 14 E. 3. it is enacted 
by Authority of Parliament that there ſhould be as many Eſcheaton 
aſſigned as when King E. 3. came to the Crown, and that was one in 

every County, and that no Eſcheator ſhould tarry in his Office above 

one Year, and by another Statute to be in Office but once in thre 
Veals. Co. Litt. 13. b. ir i »». 
7. The Id. Treaſurer nameth the Eſcheator. Co. Litt. 13. b. 
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E 


Eſcheator. Eſſoign. 


(B) Statutes * to Eſcheators, 1 


1. 14 E. 3. Stat. 1. FNIRECTS how many E Eee t here may be, 


_ by whom to be choſen, and how Zong to conti une 
in the Office. 
34 Ed. 3. 13. Dire&ts how E (heaters ſpall take Inqueſts, and that it 


7 be in a * Town openly, and by Indentures between them and the 


Tur S. 


42 Ed. 3 5. Enacts chat Eſcheators . muſt have at leaf 20. of Land 
in Fee, and to do bis Office in proper Perſon. 


$ H. 6. 16. EnaQts that Eſc heators ſhall take Inquefts only by Perſons 


returned by the Sheriff, on forfeitare of 40 J. 
6 H. 4. 3. Directs how his Accounts foal be inquired into. by Com- 
* ſoners. 


3 H. 6. 17. Directs what Bee Eſcheator ſhall take, and that every 


Bcheator ſhall take his Inqueſt of Office within one Month after the Delivery 
of the Writs to him. 


12 E. 4. 9. Enacts that Eſc heators ſhall have 20 l. Land in Fee in the 


1 H. 8. 8. Enacts that wo Office concerning Hereditaments ſpall be re- 


| turned which is not found by a Fury. 


S. 4. And that Farors returned to u., an Office foals 1 have 4 5, ger 
= 
- 6. Except i in Cities. 


4. Eſcheator refuſing or A to receive a 22 to forfeit 1007, 


ſame County, and reſtrains them from making a Deputy or Farmer, who is 
aot a ſufficient Man, under the Pain of 401. But this Statute does not reſtrain 
| Corporations which have Power by their Charter to appoint Eſcheators. 


* 2 deliver be . 9 the 1 adenture to the Fary upon the like. 


* 


For more of Eſcheator in + Comer: See Coroner a, Inqueſt ok 
Office (H), Office (G. 2) and (I), Frerogattbe on b) and 
(Q. 995 88 al (L), and other TIME. Titles. 1 


— * =_ ade. tre. 


. a) | Diſallowed. CET 
5 or what Cauſes it may be ele 


Fol. 817. 


Br Eſſoign, 


FE. Efloign be adjudged for the Amr if he be "Rang in Courr * 36. cites 
after and before — yet it tha be allowed, 7 Þ, 23 f 


ſoign, pl. 


134. cites 8. C. 
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266; -- _ Hloign. 
. Tf an Eſſoign be caſt by the Party for Part of the Land in Dy 


and Appear-· mand, ik he appears atterwards the ſame Day upon the ſame Original 
ance, PiS the Efloign ſhall be diſallowed, for he cannot be eſſoigned and appey; 


parent bob the ſame Day on the ſame Writ; for the Original is entire. 11 h, 
Eſſoign, pl. 4 82. | | | 

136. cites | | 5 | 

S C. The recording the Appearance of the Parties in Court at the Day, when the Eſloion 
waa caſt, confounds the Eflvign without any Challenge or Exception to it. D. 223. b. 224 a. pl. 2 
Paſch, 5 Eliz. 33 . | ts 


Br. Efloign, 3. Ik an Eſloign de Malo veniendi he caſt, and the Party for whom 
| Yn; it is caſt appears in Court before ir is adjudged and adjourned, it ſhall 
5, Ser be diſallowed. 12 H. 4. 24. b. e 
Eſſoigu lies not where the Party appears in Court, 


nuss ouſted 4, Ik an Eſſoign be caſt for Baron and Feme, and the Baron is 
3 z ſeen in Court betote it is adjudged, it ſhall be quaſhed, 11 h. 6. 53. 

Rood tor the Feme. But it ſeemed by the Entry that the Effoign was caſt at the ſecond Time. By 

Eſſoign, pl. 122. cites S. C, ——— Fitzh. Efloign, pl. 99, cites S. C. ONT 3 


Fitrh. EC 3, Ik an Eſſoign be caſt for Baron and F eme, and adjudged and ad. 
ſoign, pl. 91. journed, pet If atterwards it appears that the Baron comparuit ad Diem 


or Fig, of the Eileen Caſt, it hall be diſallowed, for he cannot be effotgne 
pl. 52. ces the (ame Day, that he appears in proper Perlon, and the allowing 
S. C. that in it was the Fault ol the Court. 4 Y. 6. 6h, _ 9 | 
Precipe 3 1 ' ky : | | 

quod bende againſt the Baron and Feme returnable 15 Sancti Johannis, the Roll was entered that the 
Baron and Feme were eſſoigned ro Craſtino Animarum, and another Roll at the ſame 1 5th was, that 
the Feme was eſſoigned, and that the Baron appeared in Perſop, and yer at this Day now the Baron 
only caſt Efloign, and nothing was ſaid for the Feme, and the Efloign was adju iged and adjourned, 
and ſo it appears that the firſt Eſſoign ſtood for the Feme only, and the Appearance of the Baron was 
admitted, and now this Effoign ſhall ſerve for the Baron, and the other, as it ſeems, ſhall have [dem 
Dies. And per Marten, it is the Default of the Court that thoſe Rolls are fo entered, and it may be 
that firſt he caſt Efſoign for both, and after the ſame Day came in Perſon, and * then the Appearance 
de feats the Eſſoign, and ſo the Eſſoign was adjudged and adjourned ; And fo ſee that the Appearancs 
is higher than the Eſſoign. Br. Efloign, pl 73. cites 4 H. 6. 6. | | 

* Orig. is (done) and fo are all the Editions but ir ſeems it ſhould be (donc) viz. (then.) 


* 


+ All the Editions of Brooke are (Default) but the Year-Book is (de fats.) 


Fi h. Es- 6. Ik the Attorney of the Plaintiff be efſoigned the firſt Day of the 
nen 8 * Return, and three Days after wards, before rhe Eſſoign is adjourned, 
„ _ Attorney is removed, the Efloign ſhall be quaſhed, 22 E. 3. 
This Art J. 3 E. 1. cap. 44. The Eſſoign of being Over the Sea ſhall not be wholl 
extends only allowed, if the Demandant will challenge it, and will be ready to aver, that 
” og he was in England the Day of the * Summons and three Weeks after; but 
| Mare. ang it ſpall be adjourned in this Form, that if the Demandant be ready at 4 
not to the certain Day, by Averment of the Country or atherwiſe, as the Court ſhall 
Eſſoign De award, to prove that the Tenant was Þ within the four Seas the Day that 
Servitio Re- he was ſummoned, and three Weeks after, ſo that he might be remſonabij 
gis. 2 Infl. 77 A ES - Sg 0 
3 warned, the Hſſoign ſhall be turned into a Default; and that is to be under 
If the food only before Fuſtices. „„ . 
Tenan be : 3 5 3 | 
eſloigned in any Action De Servitio Regis, where in Truth he is not in the King's Service, the De- 
mandant or Plainriff may ſue a ſpecial Writ out of the Chancery directed to the [uſtices, rehearſing 
that he is not in the King's Service, and commanding them to proceed ; then the Effoign ſhall not be 
_ adjourned, but ſhall be quaſhed preſently. 2 Inſt. 253. | HIS 7 | 
And ſo before this Statute in the Eſſoign De ultra Mare, if the Party were in England the De- 
mand might have porchales the like Writ, but for that many Times that could not be obtained 
without great Dithculty, the Averment was 2 for avoiding of Falſhood. 2 Inſt. 253. | 
The Summons always is made upon the Land by two Summoners, whether the Tenagt or any 


- A” — — — 


P'TY 


5 oe ae 
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el of the three Weeks, but 


O | 
55 Eſſoign. 
for him be there or not. "The Day of the Summons is not counted Parc 
ir muſt be three Weeks after the Day, otherwiſe it had been, if the 


| PI Words had been three Weeks 
after the Summons made. 2 Inft. 253. 


+ Within the four Seas is as much as to ſay within the 


Juriſdiction of the King of England 
2 Inſt. 253 | 


8. 13 E. 1. cap. 17. In the Circuit * [the Iter] of the Fuftices an Eſ. The Mir. 
foign de Mato I: jhattl net be allowed for Lands in the ſame Shire, unleſs chict before 
he that cauſed himſelf to be efſurgned be fick indeed; for if the Demandant r ee 
alleges, that the Tenant is not ich, nor in ſuch Plight but that be may verſe Parry 
come before the Fuſtices, the Exception ſhall be adiitted. And if he can hz could not 
jo proved by Inquejt, the F floign ſhall be turned to a Defaulty and ſuch 1 go _— 
Eſſoign fhall not lie na Writ of Right bet ween 7wo claiming by one Mr cent. 3 38 


. 1 8 e.tloigned 
De Malo lecti was in Health, and nor fick, and try it by a Jury, but it was inqu 
Knights returned for that Purpoſe by the Sheritt, Si fuerit languidus vel non, and it they found that 
he was not larguidus, then he ſhould Rave 15 Days after to appear; for Remedy whereof this 


Act provides, that the Party ſhall take Iſſue that he is not languidus, which if fo found ſhall be 
wrred to a Default. 2 Inlt, 395. | | | 


* [The Words in Ld Coke, 2 Inſt. 393. are, In Itinere Juſticiariorum, and obſerves, that] tho? 
Juſtices in Eyre are here particularly mentioned, yet this Act being a beaelicial Law to ouſt De- 
lays is taken by Equity, and extends to the Court of C B. 2 Infl. 293. 

2, 12 E. 2. Stat, 2.8. 1. Here is declared how many Ways Eſfoigus may 
be challenged, and in what Caſes Efſoigns do lie, aud in what not; that is 
10 ſay, an Eſſoign licth not where the Land is taken into the King's 
Hands. e e e | | 2 

F 2. Eſſoign lictih not where the Party is diſtrained by his Lands. 

S. 3. Tſſoigu lieth not where any Judgment 75s given thereupon, it the 
Jufors do come. . FW 

5. 4. Ef[6ign lieth not where the Party was ſeen in the Court. | 

F. 5. Efſcign of ultra Mare lieth not where another Time the Party hath 
been eſſoigned de Malo veniendi. 1 | 

S. 6. It licth not where the Party hath eſſoigned himſelf another Day. 

9. Y. It lieth not where the Sheriff was commanded to make the Party 
to appear. | „ F | 5 5 6 | 

S. 8. Fſſoien de Servitio Regis lieth not where the Party is a Woman, 
unleſs becauſe ſhe be Nurſe, a Midwite, or commanded by Writ Ad 
J 8 5 | 
S 9. It luth not in a Writ of Dower, becauſe it ſeemeth to be but a 
Dealt and 2 Delay of RE. 3 
S. 10. It liet h not for that the Plaintiff hath not found Pledges to pro- 
ſecute the Hut. 0 | ? : . 
S. 11, It lieth not where the Attorney was eſſoigned. r 
S. 12. It lieth not where the Party hath an Attorney in his Suit. An b 
OMP PE, | EN Es 15 5 | | was caſt for 
he Defendant ar Niſi Prius, which the Plaintiff challenged, becauſe an Attorney was entered upon 

Record, and the Challenge was allowed, and Judgment = ] 
brought it was affirmed in B. R becauſe it was in Nature of a Departure in 1)eſpight of the Court; 
Cited by Powell (junior) J. as Slay's Caſe, which Caſe, as well all the Court, as the Serjeants at 
the Bar, remembered. Ld. Raym. Rep. So. Paſch, 8 W. 3. %%FFͤ 97 b 


S. 13. It lieth not where the Eſſoignor confeſſeth that he is not in our 
Lord the King's Service, "Ip he 
S. 14. Ie lieth not where the Summons is not returned, or the Party not 
attached, for tbat the Sheriff hath returned Non eſt inventus 
S. 15. It lieth not where the Party another Time was eſſoigned de Ser- 
us Regis, that is, to wit, ſuch a Day, and now he hath not put in his 
arrant e | - | | e 


t „ 


ired by four | 


emptory was given, arid upon Error 
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DN. 
S. 16. Ir lieth not where he was reſummoned in A/jſe of Mortdancettor, 
or Darrein Preſentment. | | 
S. 17. It lieth not becauſe ſuch a one is not named in the Writ, 
S. 18. It lieth not where the Sheriff hath a Precept to diſtrain the Par. 
ty to come by his Lands and Goods. ; 
S. 19. It lieth not where ſuch a Biſhop was commanded to cauſe the 
Party to appear. 5 3 
F. 20. It lieth not for that the Term is paſſed. 5 
S. 21. And it is to be noted, that an Eſſoign de Servitio Domini Regis 
is allowed after the Grand Cape, Petit Cape, and after Diſtreſſes taken 
upon the Lands and Goods. | | 5 e 
9. If Writ be brought againſt F. N. and Eſſoign is caſt for him by 
Name of F. N. of D. the Eſſoign ſhall be difallow'd ; quod nota. Br 
Variance, pl. 1o1. cites 18 E. 4. 4. | | 5 
10. In Dower, at Iſſue the Tenant offered to be eſſoigned upon the Venin 
Facias, and for Want of the Adjournment thereot by the Demandant, the 
Tenant had proctired a Nonſuit, and yer the Demandant proceeds with the 
Iſſue ; And at the Niſi Prius, Teoant relying upon the Nonſuit, it ap. 
peared not by whom the Petit Cape is awarded. It was ruled, and the 
Prothonotaries all ſaid, that it had been the conſtant Uſe, that mo Ef. 
ſoigns are allowed in Dower, which is Feſtinum Remedium, ſee Stat. 
12 E. 2. cap. 1. has tolled the Effoign of the Service of the King in 
many Caſes, and given to the Demandant in many Caſes Power ad cal. 
lumpniand' Eſſoniam; and the Words of the Statute are, Non jacet in 
Breve de Dote, quia videtur Deceptio & Prorogatio Juris. Hutt. 69, 
Hill. 25 Jac. Hickſon v. Hickſon. WY, 2 | 
11. The Plaintiff caſt an Eſſoign, and bad d Day till ſuch a Day, but 
did not ſay Idem Dies Datus ęſt tothe Defendant, which is Error. Carth, 
172. Hill. 2& 3 W. & M. in B. R. Clobery v. Biſhopot Exon, 


[A. 2] At what Time. 


„ br. E. 1. YATDERE there are two Attornies in a lea, and one only 


ſoign, pl. 38. 5 5 | 18 eſloigned where both may be eſlaigned, and it is adjudg- 
8 ed and àdjourned, and there be no Challenge to it at that Time, he 


only upon hall not have Challenge after wards to it, 11 D. 4. 54. * 12D. 4 
the Point 25. b. 1 18 Y. 6. 20. . e 1 5 


whether it 5 ; „ 55 i 
be a Diſcontinuance or not — Br. Ibid. pl. 43. cites S. C but S. P. does not appear. — Fitzh. Eſſoigu, 
pl. 174. cites S. C. that if the other Attorney had appeared at the Day before oben the Attorney c 


eſſoigned, and his Appearance had been recorded, the Demandant ought to have had Seiſin of the Land 
notwithſtanding the Eſſoign of the one Attorney if he will not plead in Salvation of his Tenancy ; 


But becauſe the Preſence of the other Attorney is not recorded the Eſſoign is good &c. 


+ Fitzh. Eſſoign, pl. 101. cites 8. C. 


2. In Waſte, the Tenant took Day by Prece Partium without Kſſoigny 
and at the Day was eſſoigned, and becauſe it was not challenged at this 
Time, but was admitted without Challenge, therefore it was awarded 
to be good, and no Error, Br. Eſſoign, pl. 19. cites 40 E. 3. 15. 


(B) 


„ 4 © cd 
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(B) In what Caſes. A Difallowance againſt one, ſhall 


be againſt the other. 


F an Eſſoign be caſt for Baron and Feme, and the Effoigh f Fitzh. Ef- 
be caſt ſeverally for each of them, and it be diſlallowed tor 15 pl 055. 
the Baron. pet it ſhall remain for the Feme. 11 0. 6. 53. 

2. Blit other wile it 185 it the Eſloign be how jointly: 11 ID, Fitzh. EC. 


6. 53. ſoign, pl. 99. 


cCites S. C. 


* An Effoign 
Is the Sur- 


ol What Perſons may be efloigned. wise of the 
ht 
ongn 
* What! It 18. pr loig 75 
6: 55: 
Br. Eſſoign, 


i, A Common Effoinn is de Malo veniendi. 21 E. 4. "9. PENS — | 


This is the common Eſſoign intended by the Stat. of Marlb. 2 Inſt. 125. 


2. An Eſſoign in legal Underſtanding is an Excuſe of a Default by 
reaſon of ſome Impediment or Diſturbance, and is as well for the 
Plaintiff as the TR and is all one with chat which the Civilians 


call . o. 2 Zo, 125. 


3 5 


| 16 2 How many Sorts. 


| 2, [1] PERE are four manner of Efſoigns, viz. De Malo x Toft 123. 5 


veniendi, * De Malo le&i, De ſervitio Domini Regis + lays, that 


there was 


ultra Mare, et t Protectio. 21 E. 4. 79. b. | another Ef- 


ſoign, viz, 
In Term Sanctam. 
2 Inſt. 3933 394. And ſee (A) ſupra. 


See Stat. Weſtm. 1. 3 E. 1. cap. 44. and the © Expoſirions thereupon, And ſee (A) ſupra, And 


ke (D) pl. 16 &c. 
+ See tit, Protection. 


0 What Perſons ſhall have Ebi. = ror 


WEEN 


A FRYING a beten; as Mayor and Commonaly, Dean and Br. Eſſoigu, 
Chapter cannot an Eſſoign de Malo veniendi, nor Malo pl. 114. 


lecti, becauſe theſe are to excuſe comin 5 n no 1 phe leb. __ ets 
5 — | 


Corporations cannot come in proper — 
21 E. 4. 79. Curia. Trin. 4 


Eliz. The Mayor &c. of Lincoln's Caſe Efſoign was s denied, and cites 21 E. 4. 79. gem 


. * See Stat. Weſtm. 8. 13 K. 1. cap. 17. and the „ Ried tions thereupon, | 


1 
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Ar e gaanz 2 


being de- 


wmanded did 4. 79 b. 7. 4. 6. wr by Wager of Law the Attorney is out 


ö $553 


YI 

d. 
pl. 6 1 45 * 45 C. 3. 10 b. For though he himlelk cannot come, yet his 
E . 


ien, pl 155. Cites 8. C, ——— After a Man has made an Attorney, the Attorney ſhall be eſſoipned, 
and not the Party. Br. Eſſoign, pl. 129 cites 40 E. 3. 34. 


* 8 Ee. », N Man who hath Attorney in the Plea cannot be efſoigued, 


0 — 0 a 
cited Ld. Raym Rep. 79. A Corporation aggregate are not intitled to an Eſioign in any 


Perſonal Action; Per tor. Cur. Rules of Pract. in C. B. 8 Hill, 12 Ann. | Sym:monds v. Totneßz 
(Mayor ot) | | | | ont 


Br. Eſoign, 2. Corporations angregate ſhall not have Eſſoign de Servitio 


pl. 114. cites. ini * are. 21 : I. | 
Cher Domini Regis ultra Mare E. 4 79. U. 


they ſhall not have Eſſoign of de Servitio Regis, nec d- Ultra Mare, nec de Terra Sancta; for by com- 
mon Intendment they cannot all be in ſuch Condition at the fame Time. EY 


„ And be- 3. Tf d Man tenders his Law by Attorney, at the Day when he 
cau'e the licht to perform his Lam, his Actorney ſhall not be ellvigned ; be- 
Tenant kalle he ought to appcar in {Ierlon, and not by Attorney, 21 E. 


rot come Df Court. + 4 H. 6. 11. 


the De- | | LEES | 4 
mandant recovered Seiſin of the Land. Br. Eſſoign, pl. 35. cites 7 H. 4. 6, ——— Fitzh, Eſſoign, 
pl. 135 cites. 8 C. | | 


Br. Effoign, pl. 73. 8. C. but not directly S P, —— Fitrh. Eſſoign, pl. 93. cites S. C. 


* Br. Ef 4. Bur in this Caſe the Tenant himſelf may be eſſoigned. 7 D, 
ſoign, pl. 4. 3. 46. & 115 „„ | 


. CNes. ö | 
C Fitzh. Eſſoign, pl. 93. cites S. C. 


* Br Diſ- 5. Ika Man has Attorney in his 13ica, he himſelf cannot be eſſoign- 


cominu inc 


. torney may. 12 Y. J. 25. b. 1 E. 3. 2. 
Fitzh. Eſ- e . | | 


: | | By the Statute 12 E. 2. Stat. 2, 
Eſloign lies not where the Party has an Attorney in his Suit. | 


Br Efloign, 6. As in a Quare Impedir, the Plaintiff cannot be eſſoigned, and 
pl. 46. cites his Attorney not eſſoigned alſo. 14 Þ, 4. 12. b 


d. C and if | | | 
upon Trial it be found that he had Attorney, the Defendant ſhall have Writ to the Biſhop. 


der 5. C. the Attorney not being etloigned allo. * 19 O. 6. 51. + 57. 4 21 E. 
—bith 3. 45. b. 61. b. 21 All. Placito 17. adjudged. | 

Eſſoign, pl. | = | 

103. cites S. C. — Eſſoin de Malo lecti lies well, though the Tenant has Attorney in Court, 

Per Markham and Newton. For per Newton this Eſſoign lies not but only in Writ of Right, and 
there none can join the Miſe upon the mere Right, but the Maſter of the Attorney. Quod nota 


Br. Eſſoign, pl. 66. cites 19 H. 6. 57. Br. Efloign, pl. 66. cites S. C. 
+ Br. Efloign, pl. 60. cites S. C. 


PB 3 8. A Yan cannot be alloigned by an Eſloign de ultra Mare, 
cus, Where he hath Attorney in the Plea not elloigned.“ 19 9. 
— her Ef. * 15 b. | | | | | e | 1 
Wign, pl. 66. | 55 . | Cog V 
cites S. C. that where the Party has Attorney in Court he cannot be eſſoigned de ultra Mate, nor 
verſus Sanctam Terram, and therefore not de Servitio Regis. Per Forteſcue. No oc ooh 


Any Eſſoign. 


1 ..3. 0 9. Thus it is of an Eſſoign ad Terram ſanctam. 19 I), 6. 61. b. 


10. $0 


GW A eo ford 0 


2e 5 


. b. 
So 


o. So it is ofan Eſſoign de ſervitio Regis. 19 1). 6. 61. b. es pl. 8 


the King's Child. 19 D. 6. 51. b 


man to the King. 19 Y. 6. 51. b. 


— 1 


* — 


_ Effoign. 


165 


| ; in the Notes. 
11. But a Man may be eſſoigned of an Eſloign de malo lecti, Br. Eſſoign. 
where he has an Attorney in the Olea nat elloigned, becauſe this 5 55 cites 
Efloign lies only in a Writ of Right where no one may join thes 5 by 
Mlle upon the mere Right, but the Maſter. 19 b. 6. 61. Uu. Makham 
12 In an Action brought by Baron and Feme, the Feme cannot and Newton. 


be effoined, ik the Baron makes Default ; tor the Oetault of the 


Baron is the Dekault of the Feme. 11 H. 6. 23. b. 


13. But the Feme may be effoigned if the Baron appears. 
119. 23. b. 8 5 | | 3 3 | | 

14. Ik there be a Vartance between the Warrant of che Eſſoign and Precipe quod 
the Writ, it ſhall be quaſhed. 18 E. 4. 4. b. 35 are 18. 
and Eſſoign aut caſt for J. & of the Ceunty of K. and therefore ill by this Surpluſage by all the Juſ- 
tices Br. Eſſoign, pl 112. cites 18 E. 4 44. | : | | ** 
Eſſoign was caſt for F. Michiel, where the Writ was Michel, and it was nat amended; For the Eſſoign 
ought to come In before the Writ comes in; Quære of other Efloigns which come upon the Iſſue or 
otherwiſe after the Original. Br. Eſfoign, pl. 143. Cites 30 H. 6. 1, 


15. Ik Aid be granted of Baron and Feme, and at the Dap the The Feme 
Baron be eſſoigned de ſervicio Regis, and at the Oay which he hath was eſſoign- 
by the Eſſoin he does not bring his Warrant, by which there is a vito Regis. 
Default in him, yet the Feme may be eſloigned, tyough the can Br. Eſfoiga, 
not be received. 21 E. 3. 13. adjudged, 5 pl. 53 cites 


Fitzh, Eſſoign, pl. S. cites S. C, | 
Eſſoign de Servitio Regis. 


16. A Feme may be eſſoigned de ſervitio Regis, 17 E. 3. 3. Firzh. Ec- 
rr ei 

| | | | ES | - Wo 1. cites S. C. 
—— Br. Eſſoign, pl. 64. cites 19 H. 6. 51. S. P. per Newton — A Przcipe quod reddat was 
brought againſt Baron and Feme ; the Feme was eſſoigned of the Service of the King. Br, Eſſoign, 
pl. 128. Cites 40 E. 3. 21. 1 . 8 15 | 1 


12 A Feme may be eloigned de ſervitio Regis, becauſe Nurſe co fr Fot, 

e | a 3 
or a Midwife, 
by the Stat. 12 E. 2. Stat. 2. 


1 * 


Newton. — Fith. Eſſoign, pl. 103. Cites 8. C. But unleſ; me be a Nurſe, 
or commanded ad Ventrem inſpiciendum, it lies not de Servitio Regis 
becauſe the Party is a Woman. | „%%% 


18. Do ſhe may be eſſoigned de ſervitio ec. becauſe Waſher-Wo- Br. Edvign, | 
„ | pl. 64. cites: 


. 8 C. per 
Fitzh. Eſſoign, pl. 103. cites S. C. 


Newton. — 
19. A Man may be eſſoigned becauſe he 15 che King's Carver. pie, xc. 
| | ” 5 hog 103, cite 
20. In Præcipe quod reddat the Tenant made Attorney, and N. de- 
managed Conuſance of the Pla and had it, and Day was given in the 
Franchiſe, and there the Tenant caſt Eſſoign, and the Demandant chal- 


lenged it, becauſe he had Attorney in Bank not removed, And fo ſee 
| that he who has Attorney ſhall not be eſſoign'd himſelt, and the Fran- 


chiſe ſhall not allow it, becauſe it does not appear in the Record which is 
r to them that he has Attorney, and becauſe the Demandant would not 
unt they abated this Writ, and he brought Error, and aſſign'd the 
1 35 . Matter 
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131. cites 1 


' This Man- 2. The Attorney may be efſoigned de Servitio Regis as well as 


Eſſoign. 
Matter of the Attorney and Eſſoign above, and the Judgment waz 
revers'd. Br. Eſſoign, pl. 60. cites 21 E. 3. 45  _ 

21. In Coſinage the Tenant plſaded to Iſſue by Attorney, and the Tenant 
as eſſoign' d, and therefore ill, becauſe he had Attorney in Court, and 
after the Roll made mention t hat the Attorney was 593 after Iſſue, and 
therefore well. Br, Eſſoign, pl. 125. cites 40 E. 3. 34. 1 

22. In Formedon the Tenant vouchd the Baron and Feme who enter'| 


15 into the Warranty, and after made Default, by which {ſued Petit Cape in 


Terra petita, and the Demandant at the Return of is pray d Seiſin if 
the Land, and the Baron was eſſoign'd de ſervitio Regis, and the Fenz 
appeard ; Portman ſaid rhe Efloign does not lie; For the Vouchee has 
Attorney in Court, and alſo he who caſts this Eſſoign ought of Right t 
 ewarrant it, and does not, and the Attorney is not remov'd, therefore 
he ought to be effoign'd, and not his Maſter, and Newton agreed that 
this manner of Eſloign lies for the Attorney, and therefore the Party 
ſhall not have it, his Attorney not being remov'd, and the Eſtoign waz 

_ difallow'd. Br. Eſſoign, pl. 64. cites 19 H. 6. 51. 


RALLY (E) What Perſon may be eſſoigned. 

Fol. 819. | On | | 
Br. Eſſoign, I. T M Writ of Annuity againſt Parſon, after Aid granted and the 
ln cites I Pratees are aſſoigned, at another Day the Attorney ot the 
Pitch Ef. Plaintiff may be effoigned, 2 H. 4. 4- 55 
ſoign, pl. 


\ 


ſoin lies for 1 


ner of El by a common Eſloign ; for the King may command him to goin 
the Aer, 8 WAI: 19 D645 iniOoEm e 


ney. Br. 


Eſſoign, pl. 64 cites S. C. 


pl aß Tenant himſelf, 12 I, 4. 26. 


but not S. P. 


Br. Edoign, z. The Attorney of the Tenant may be efſoigned without the 


| Fitzh. Eſſoign, pl. 174. Cites 8 C. 


Br. Effoign, 4. Tf a Man hath two Attornies in a Plea both ſhould be coin: 
1 0 ed, and not one only. 11 I, 4. 54. vt : . e 


the one being eſſoigned after Appearance without the other, it was alleged to be Diſcontinuance 
and the Opinion was that it was no Diſcontinuance, and principally becaule the Eſſoign was adjudged 


and adjourned before Exception taken; but Quære; for it was adjourned. See (A. 2) in the Notes 
there.—— Firzh. Eſſoign, pl. 194. cites 12 H. 4. 25. [a Continuation of the S. C. Br. Diſcon- 


Unuance de Proceſs, pl. 10. cites 11 H. 4. 53. 


Br Effoign, 5. This is true where the Attornies are made jointly, for tht 


S Gbr the one hath no Power without the other, * 12 D. 4. 26. D. 6. 29. 


not 8. P.——Fitzh. Eſſoin, pl. 174. cites S. C 


*Firh, EL 6. But if the Warrant be in the Disjunctive, ſcilicet, talem vel 


ſoign, pl.101. talem the one may be f a 
K C. , y be eſſoigned without the other, and it ſhall be 
ebene, good. 22Þ, 4. 26, Dubltatur, Contra 0 5.6 . 
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vel 


1 be 
11 


„ Ikthe Attorney wages his Law, and hath a Day for his Malter r. Efloign, 
O 
| the Maſter ought to perform it in Perſon, and the 


E View. Br. Eſſoign, pl. 116. cites 33 H. 8. 


this the Tenant is Party to the Action. 45 E. 3. 24 b. 


ties 23 Afl. 15.—IN. B. 45 E. 3. 24. b. and 23 Aff. 15. is the S. P. and ſeems to be 8. 
— * 3 has vouched, the Tenent may be once eſſoigned in Proceſs. Br. Eſſoign, pl. 12. 
Altes 34 H. 6. 16. 15 8 e | 5 | 


/ a FR" 


P 


3 — * 5 Ra, | 
I 67 


** 


* 


to perform it, at this Day the Attorney cannot be e 7 : becauſe pl 8. cites 


5 ay ts given In ve. | 
i him, and fo the Attorney is our ot Court. 19 Þ, 6. 30. b. Ng Poor 


Cape the Te- 


5 nant by Attorney waged his Law of non Summons, and had Day Ree and at the Day one caſt Eſſoign for 
| be Tenant, and it lay well notevithſtauding be had Attorney in Curt; For at this Day the Tenant himſelf 
bolt to appear in Perſon to make the Law, the Eſſoign lies well for him who ought to appear and do the 


— 


Thing &c. which is the Tenant himſelf, as here, and not his Attorney. Br. Eſſoign, pl. 75. cites 
ii SE 1 „ 

F 8, In Formedon after the View the Tenant was efſoigned ; Huls. ſaid 

| he has Attorney of Record, and yet the Eſſoign was allowed upon Chal- 


Quod nota ; and there it was agreed, that if he had not Attorney 


& lenge ; | a | | 
7 is Curt that he m—_ may be efſoigned; Quod nota. Br. Eſſoign, pl. 118. 
cites 2 H. 5. 2. and | 


itzh. Eſſoign, 12). | 
9. In Præcipe quod reddat the Tenant was ſuffered to have the View 


; where the View did not lie, and at the Day of the Return of the Writ | 
View the Tenant would have been eſſoigned, and was not ſuffered, becauſe | 
the View does not lie in this Caſe. Br. Eiloign, pl. 142. cites 10 


7. EP, ; 5 > | 
10. If the Tenant in Præcipe quod reddat prays the View by Attorney, 


bis Attorney ſhall be eſſoigned upon the View, bur if he himſelf prays 
E the View in proper Perſon, then, by ſeveral, none ſhall be eſſoigned upon 
View but the 'Tenant himſelf; For after Proceſs upon a Voucher & | 

be himſelf ſhall be eſſoigned, and by Conſequence likewiſe upon the 


. 


11. In Dower againſt Baron and Feme, the Husband appears and Was 


| oſtigned. The Wife makes Default, as well the might, becauſe the 
appear by ſeveral Attornies, and the ſame Day is given to her, at which N 
Day ſbe appeared and was elſoigned, and then the Hausband makes De- 


fault, and Idem Dies given to him; and it was reſolved, that the Huſ- 


| band and Wiſe might have ſeveral Eſſoigns. Noy. 144. Raynor v. 
4 Holcrolt & Un”. — e 


F . * 4 4 —_ Sd . bs 3 , & * 9 8 8 4 . 


) Who may be eſſoign d; and at what Time. 


1 1 map be eſſoigned after the Youchee is eſſoign'd Br Eſſoign, 


before the Vouchee hath enter'd in the Warranty; for before pl * cites 


i, Fitzh. EC. 
| s pl. 67. 
5 


| 2. I B. be vouched and upon a Summons ad Warrantizandum he Br. Eſſoign, 


is eſſoigned of a common Eſſoign, and atterwards of att Efſoigh de bl 28. cites 
Service le Roy, and doth not bring his Warrant-at the Day which 1 — Zn 


he hath for the Eſſoign, yet on che ſame Day the Tenant may be And the 


| <lwgred; for none is Parry but the Tenant himſelf till the Bou Ak e. 
| Lice hath entered in the Warranty. 23 All. 15. adjudged. 


adjudged 
N | and adjourn- 
ed, and Idem Dies given to the Vouchee, Br. Eſſoign, pl. 95. cites 23 Aſſ. 15. 


| = Dn a Sequatur ſub ſuo Periculo againſt a Vouchee, if the Writ And the 


not returned the Tenant may be effoigned, 11 b. 4. J. b. Eeignor, 


the Tenant, : 


| Prayed Sequatur | ſicut alias againſt the Vouchee, and had it &c. Br, Eſſoign, pl. 39. cites S. C. 
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Br. Eſſoign, : 


4 it the Vouchee appears on a Sequatur ſub ſuo Periculo return AA 
2 8 and demands the Lien, and the Tenant ſhews a Deed, and the Von. 
fys this Chee denies ir, on a Venire Facias tetutned the Tenant may be ef 
Point was lolglied. 11 ID. 4. 82. But Quzre. | 5 
touched in = . a (C 
it, but adds Quzre hoc. 
Tn Precipe 5, Ik on Default of the Tenant, he in Reverſion be received, 
_ and atter flue the Parol is ditcontinued by Demiſe of the King, any 
1 eſoign⸗ a Reſummons tg ſued ſolely againit the Tenant by Reſceit, he may "Ih 
ed, and after be efſoigned, 1 E. 3. 7. adjudged, e 
wa withour Day by Demiſe of the King, by which the Demandant ſued Reſummons, and the Te. El 
nant caſt Efſoign, and the Demandant challenged it for the Cauſe aforeſaid; et non allocatur, Br. 1ov 
Eſſoign, pl. 132. cites 21 E. 3. 26. | | ad 


So in Detinue the Jury found for the Plaintiff, and after the Parol was without Da by Demi 
of the King, by which the Demandant ſued Reſummons, and the Defendant caſt Efloign, and it . 
was Diſallowed per Cur. quod nota. Br. Eſſoign, pl. 124. Cites 1 N. 3.4 vie 


6. Annuity againſt a Parſon, the Sheriff returned uod Clericus ef 
Beneficiatus non habens laicum feodum, by which Venire Facias iſſued u - 
the Biſhop, and at the Day the Parſon caſt Eſſoign, and the Eſſoign was 
DIE For the Biſhop is Party now. Br. Eiloign, pl. 52. cites 36 #] 
. ; 

5 In Præcipe quod reddat, the Tenant vouched and Proceſs continued F 
againſt the Vouchee till the Sequatur returned &c. at which Day the 7:. 
nant was eſſoigned; quod nora that Eſſoign dies after Appearance and be» p 
fore Iſſue, and upon the Sequatur, but by 39 E. 3. 28. it does not lie for Wi C 
the Vouchee at this Day, per Thorp and Belk. becauſe it appears by the h 
Proceſs that the Vouchee was never ſummon'd, Br. Eſſoign, pl. 119, 

_ cites 45 E. 3. 19. 8 | : 5 | 
8. In Præcipe quod reddat, as to part they were at Iſſue of Nontenure, tl 
and as to the reſt the Tenant vouched, and Proceſs continued to the Sequa- 
tur &c. and Nu breve returned, and as to this the Tenant was eſſoigned ; 

And per Thirn the Eſſoign does not lie; For the Tenant ought to ap- 7 
pear upon the Iſſue for the other Parcel, and then he may be eſſoig ned, and f 
appear all at one and the ſame Day upon one and the ſame Original. 

Br. Eſſoign, pl. 40. cites 11 H. 4. 82. 3 „ 0 
9. And after the Zenant was demanded for the other Parcel and mad: : 
Default, and the Eſſoign ſtobd for this Parcel in the Voucher, but it was 0 
not challenged for the Demandant ; therefore Quære. Ibid. 

10. Entry in Nature of Aſfiſe, the Tenant ſaid that he held for Life the 
Reverſion to F. F. and prayed Aid of him and had it, and at the Sun- WE ] 
mon ad Auxiliand returned the Tenant was eſſoigned, and at the Day of WE 
rhe Eſſoign the Prayee was eſſoigned, and the Eſſoign adjudged &c. and 
at the Day &c. the Prayee would have been eſſoigned again, and was 
ouſted per Cur. For it is like to an Imparlance ; For at the Day ot MW » 

 Imparlance the Defendant or Tenant ſhall not be eſſoigned. Br. E. 

ſoign, pl. 115. cites 22 E. 4. 14. e 5 | e 


(C) 


IV ed, 
and 
may 


i Te. 
6 Br, 


Jemiſe 
and it 


1s eff 
ed ty 


| Was 
S 38 


ned 


Priſon. 9 D. 6. 58. 


he was matnpriſed. 


has waived his Benefit by his Elloign. 
the Plaintiff appeared, the Defendant ſhould anſwer in Ward, and afterwards ſhould be by Mainpriſe 


| be could not be effoigned at the Day, 11 Þ, 6. 31. adjudged, 


Term; noEfloign would lie for him at the Day. 11 0. 6. 31. 


3 FEſſoign. 


(G) Who may be eſſoigned for a Collateral Reſpect. 


Not a Man in Priſon. 


riſe, yet at the Oay of the Return he may be effotgned of an 492 2 "WA 


n FF a Man in Debt be attached in his Body, and findeth Main- Firth. Pro: 
W 


Eſloign quia Profecturus, for ſuich JIrotection hath always been al- 8. E 
[lowed in lich Cale, although he remains in Ward. 28 E. 3. 94. b. 
adjudged. | 2 


2 {bur] if a Yan be upon Yainprile he cannot be elloigned en Ser. The Main- 
vice le Roy, Or otherwile be cſſoigned ; for he is in a Manner in b 
5 fea} | | lp, Feen and 

| 5 N | JJ ˙¹.A 8 the Eſſoien 

at Large; But a Protection ſhall be allowed. Note the Diverſity. Br. Eſſoign, pl. 4- Cites S. C. 


3. But if a Protection be caſt for a Yan who is let to Maiopriſe, SA 


| *by which the ]Þarol is put ine Die, and afterwards a Reſummons ts * Fol. $20. 


ſued, he may now be efloigned de Service le Roy, notwithſtanding "DS 
22 E. 3. 10. b. adJUDged. - | reds 
4. Jn Debt if the Deſendant appears by a Cepi Corpus, and at the Defendant 


Day the Plaintiff is eſſoigned, the Defendant ſhall have a Day bY len Die 
Elloign alſo without Mainprile, 19 Þ, 6. 80. becauſe the Jlaintt 


without 
Mainpriſe, 
whereas had 


till the End of the Plea. Br. Eſſoign, pl. 67. cites 8s Cc. 


5. Ik the Plaintiff in Replevin imparls till another Day of the ſame Br. Eſſoign. 
Term, at this Day he cannot be efloigned, becauſe this Oay and the 8 ne 
firſt Day are only one Day in Law, 11 . 6. 3 1. b. ſpeaks only 
of Tmparlance Generally, viz. that at the Day of Imparlance the Plaintiff ſhall not be elfolaned y | 
as the Defendant ſhall be condemned if he does not appear at the Day of Imparlance, ſo ſhall the 


| Plainti be nonſuited if he does not appear at the ſame Day. —— Fitzh. Eſſoign, pl, 98. cites S. C 


accordingly. 


6. The ſame Law ſhall be, if he had imparled till another Term «6 Efvign, 
| This CE. 
: ſee pl. 5. in the Note. : 
J. The ſame Law fhall be if the Defendant imparted till another See pl. 5. ia 


the Note. 


8. Ik in Replevin a Day be given to the Parties till another Term, 


| they may be elloigned at the Day, for this is the Act of the Court. 


II + 6. 31. b. 2s 3 | 5 BS 5 9952 8 
9. Au Eſloign lies not for him who is ſeen in Court. * x1 . „ Br Ef- 


53 © Joign, pl. 
| 3 5 | | 122. cites 
8 C. tt is ſo enacted by Stat. 12 E 2. Stat 2. ——— And where the Defendant's Attorney was 


eſſoigned, yet becauſe the Attorney was preſent, they recorded his Preſence, and the Eſſoign was 
| quaſhed. Br. Eſſoign, pl. 11, cites 34 H. 6. 4. Ed's EE 


Rx 30. In 


ie 
— 


170 Eſſoign. 
'Br. Efloign, 10. In a Writ by ſeveral Præcipes againſt three, the {Aaintif el 
aw 5 not be eſloigned againſt one, and appear in Perſon againſt the others, jy 


where & P. Caule it is plain his Eſſotgn is falle. 21 E. 3. 36. b. adjudged, 
ſeems ad- | | | | We 
| mined: for the Court amended the Eſſoign and caſt it againſt all. 


rh Efoign, x1. Nor in this Caſe can he be eſſoigned againſt the one, and y, g 
d bande Pear by Attorney againſt the orhers ; for he might as well have m a 
Quære, Attorney for all as for them, 21 E. 3. 36. quezre, = 
Whether e 5 A FD kW 
he may be eſſoigned againſt the one and appear againſt the other by Attorney by Warrant; 203 
Brooke ſays, that it ſeems he may not. [But the Year-book gives no Opinion concerning it) Wi 


* Br. Ef. 12. Jn Actton againſt Baron and Feme, the Feme may be eſfoigne z 
folgn, pf though the Baron makes Default. * 11 I), 6. 53. 30 E. 3. 19. ji 
S. C. and Contra 11 D. 6. 23. becauſe the Oefault of the Baron is the Defaithn c 

ſee(A) pl. 4. Of the Feme. | 


— 


— Fitzh. 13. So if Baron appears the Feme may be cfſoigned, 11 þ, n 
pl. 5. cues. 23. b. | | „ 5 
1 J 8 | Co. 
In Treſpaſs it was agreed that Eſſoign of the Service of the King, nor other Eſvien caſt for the B 7! 
i not ſerve the Feme. Br. Efloign, pl. 18. cites 35 H.6 4. Br. Efloign, pl. 122. S. C. bum 10 
S. P. —— Fitzh. Eſſoign, pl. 99. cites 11 H. 6. 53. S. P. [and it is the S. > continued.) th 
Fitch. Ef. 14. If in Aſſiſe returned the Plaintiff hath not found Pledges, wil 5 
ſoign, pl 9. he may be eſſoigned; for he may be demanded and nonſuited, an * 
og oy notwithſtanding che Writ 1s not well ſerved, yet it is ſerved in a M 
ſuch Return ner. * 21 E. 3. 54. b. adjudged, 21 Aff. pl. 11. f Contra 29 Aff. © 
Thorp per Thorpe. e 1 1 bs 
would not „„ | 5 | 
allow the Eſſoign. Br. Eſſoign, pl. gr. cites S. C. —— The Eſſoign was adjudged ; for othervif 
2 TA ſhould be nonſuited, which would be an Inconvenience. Br. Efloign, pl. 93. cites: 
In Afiſe he 15. Ik att Original be returned * tarde, pet the Plaintifl may vn 
xm efloigned. 19 All. 12. hl ni OT 5 A 
elloigned, | 8 | 
and = Writ indorſed Tarde, notwithſtanding which the Juſtices adjudged and adj urned the Eſſoigu 
Quzre &c. Br. Efloign, pl. 92. cites 8. C. — Fitzh Effoign, pl. 65. cites S. C. = 
In Precipe quod reddat the Tenart vcuched, and Proceſs continued to the Sequatur, which was return 
Tarde, and the Vouchee was effoigned, et non allocatur ; for he cannot be efloigned; for he was 
ver ſummoned. Br. Eſſoign, pl. 79. cites 39 E. 3. 28. 8 N | 
1056. Bill againſt one in Cuſtodia Mareſchalli, at the Venire Facias i WW 
Defendant caſt Kſſoign de Servitio Regis, and the Eſſoignor ought d 4 
Right ro warrant it that his Maſter is in Servitio Regis, and fo he us 
ready to do, and it was caſt at the ſecond Day, and yer well as to ths, WF - 
For the Statute of the f Day is intended of common Eſſoign only, ul be 
the Statute of Marlebridge, which gives that none ſhall be {worn by Eſſogn Wi 5 
«warranted, is allo intended of the common Hſſoign, and not of this Eſſoign; Wi : 
but it was held by all the Juſtices, that this Efivign does not lie in dis ttt 
Caſe ; ſor he ſhall be intended always in Ward, and though he be?“ 1 
Aainpriſe, yet he is in Ward, and alſo no.Effoign lies upon the Ong. N 
nal here, and where it does het lie upon the Original it does not lie upon il: Wi © 
Proceſs, and upon Bill there is no Day certain, as from 15 to 15. 81 Or 
Actions perſonal, or as in Plea of Land, and therefore cannot be ad. pl. 
journed to any Day certain, as it ought to be in other Actions. Br. E. Ty 
{oign, pl. 106. cites 5 E. 4. Jo. | OD By 3 
17. Marſhal or Crier of the Court who are impleaded ſhall not be MF u, 
eſſoigned; tor it ſhall be intended that they are always there in Pei [ 
| | | th: 
(H 1 


— 
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(H) Lies; againſt whom. 


In Quare Impedit by the King the Defendant may be elloign⸗ 
| ed. *3D. 4. 15. b. +7 . 4. 39. b. 20 E. 3. Eltoign 24. 
e 1 Ibid. pl. 36. cites 7 H. 4. 39 


* Br EL 
ſoign, pl. 32. 
Cites 8. C 
Fithz. Efloign, pl. 134. Cites S. C. 


nl 3 : N00 SE RE OREN 2 EE : ; 

2. In 39rit of Right by the King a common Eſſoign, and Ef: 
ſoign de Service le Roy lies for the Tenant. QOubitatur. Kelle- 

ien emen, in .. 8 

ll 3. In Aſſiſe, Writ of the King came, which mentioned that it was 


| ordained by him and the Grandees of the Land that Aſiſe brought againf# 
= any who was in Servitio Regis ſhall thenceforth be continued, and teſtified 
that the Defendant was in Servitio Regis at Calice commanding them to 
= continue the Afiſe, and the Writ was licet nomen ipſius F. poſtpoſitum ſit 
in brevi noſtro originali &c. Aſiſam illam quamdiu ſteterit in obſequiis 
= nfris vel quouſque aliud inde vobis duxerimus demand &c. and by this 
the Aſſiſe was continued notwithſtanding the Statute, which wills 
that for the Grand Seal, nor Petit Seal, the Court ſhall not ſurceaſe. 


1 ; Br. Superſedeas, pl. 20. cites 22 Aſſ. 9. 
if 16 | 3 3 


(1) Lies ; for what Cauſes. 


A Feme map be eſſoigned de Service le Roy, becauſe Nutrix "rom 
A Dominæ Iſabelle Filiæ Domini Regis. 28 E. 3. 96. bv. 40. cites 
| | El —See ſupra (D) pl. 19. and the Notes there, 


. 


„„ 


= 2 8 by Aſſiſe, if the Parties demur, and upon this they are ad- Br. Eſſoign, 
i. 1 joured tor Difficulty, and the Aſliſe is awarded, and a Re- 8 
a bunmons awarded at the Return thereof in Pals, the Tenant map ot 8 P. 
% be aligned, ze Alf. 51. adjudged becauſe this is bur a mene 

| Trocels. | CC Ty, | ES 
* 2. But if an Aſſiſe be diſcontinued by not coming of the Juſtices, <>, 
e Upon which * a Re-fummons is ſued, at the Return hereof the n 
N nant may be eſſoigned; F or this revives the Original, and 18 of the pe Re. 
91 Original, but not all that was donc before. Br. Eſſoign, pl. 42. cites 12 H. 14. ———* Br. Eſſoign, 
e u. WF v1.98. S. P. and cites S. C. e N = 

. El- In Aſſiſe the Parties were at Iſſue, and after the Parol became without Day by not coming of the 


| Juſtices, and Re- attachment was ſued by the Plainrift and Re ſummons againſt the jurors, and at the 
Return thereof the Tenant was efloigned. and it was adjudged and adjourned per Judicium, and yet 
| upon the Aſſiſe he cannot caſt Eſſoign. Br. Eſſoign, pl. 134. cites 44 Aſſ. 24. : 8 
et- Though no Eſſoiꝑn tor the Tenant lies in Aſſiſe of Novel Diſſeiſin, yet if the ſame be diſcontinued 

by the not coming of the Juſtices, or by the Demiſe of the King, in a Re- attachment the Tenant 
(H] Pall be effoigned ; And ſo ſhall the Tenant be ia a Re. ſummous after a Diſcontinuance in Aſſiſe of 


Mortdanceſtor. 2 Inſt. 249. Cap 42. 


3 In 


ä 
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2 


Br. Jours, 


pl. 8 


S. C. 


5. cites 


3. In Aſſiſe the Tenant was eſſogned in B R. and becauſe it was 47 
the End of the Term, ſo that Day cannot be given in the ſame Term, and 
the Place was to remove &c. where Adjornment cannot be made out of 


the County, the Tenanc went fine Die without Amercement ot the 
Plaintiff Br. Efloigh, pl. go. cites 12 Aff. 27. 8 


4. In Aſſiſe of Mortdancęſter the Tenant Infant pleaded Eſtoppel, which 
was no Eftoppel, by which tor the Intant Agſe awarded at large, and 
Re-ſummons awarded per Cur. 4s well againſt the Fury as the Party, 
Quod Mirum. For the Party appeared and pleaded before, and the 
Tenant at the Day caſt Eſſeign, and it was quaſhed per Cur. And ſo 
ſee that upon Re-ſummons, which is a meſne Proceſs, the Tenant hal; 


not be effoined. Br. Eſſoign, pl. 98. cites 30 Aſſ. 5r. ; 
F. In Præcipe quod reddat Conuſance of the Pha was granted, and the 

Tenant ſued Re-ſummons for failer of the Right, and at the Day of Re- 
turn of it the Tenant was eſſoigned, and admitted. Br. Eſſoign, pl. 


78. cites 39 E 3. 17. 1 „ 5 | 

6. In Debt, they were at Iſue upon the Cuſtom of London, and Day 
was given to certify it, and at the Day the Mayor of London certifyed it by 
their Recorder, and then the Defendant was eſſoigned, and it lay well; 
Per Cur, Br. Eſſoign, pl. 113. cites 21 E. 4. 16. 14. 18. . 


5. So upon Certificate of Baſtardy or Ne unques Accouple &c. to be cer. 


tifzed by the Ordinary, and it the Writ be returned or not, or deliver'd 
of Record or not, the Eſſoign lies, and zf it be not returned another 
Writ may Iſſue, Sicut Alias returnable the ſame Day that is given upon 


the Eſſoign. Br. Eſſoign, pl. 113. cites 21 E. 4. 16. 74. 78. 


8. In Onare Impedit they were at Iſſue in the Time of R. 3. and Ve- 
uire Facias returned, and after it was diſcontinued by Demiſe of the King, 


and Re-/ummons was awarded, and the Sheriff did not return it, and 


another Summons was ſerved and returned againſt the Party and the Fu. 


5, and the Defendant was efſoigned, and it lay well by all the Juſti- 


ces, except Nele and Tounſend, though it be not at the firſt Day, and 
it is the firſt Day after the Summons ſerv'd and return'd, and the jury at 
that Day thall not be amerced, before the Writ ſerv'd and return'd no 


Party was demandable, and after the Eſſoign was adjudg'd and ad- 


journ'd. Br, Eſſoign, pl. 101. cites 1 H. ). 8. 


= 
—— — — — 


(L) By whom it may be caſt, 


Common Eſſoi gun. 


Br Efloigr, I. I% is not material whether there be any ſuch Perſon in rerum 


pl. 42 cites Natura who caſts the common Eſloign, 12 H. 4. 15. 
i . e „ Me | 
5 7. For the Name of him who caſts it ſhall not be entered. 27 C. 3. 


Service 


(L. 2) 


w N 8 a, L . 6 
a N N r 1 * * 8 * a " 
e e I 0g F 
* %% ̃ . ⁵ ((( 


— 
pm 


— n 


„„ ww 2 w- 


ee, OREN 
9 * N „ 


; 4 


. 4 & p 
— WA wy" (5 PP. —_— _— add. WIT | n., by . 2 2 wot vF ; vt . 


EE ; "Ew 5 "173 


ttt —— 


(L. 2) Service le Roy. 


z. Th ere ought to be ſuch a Perſon in rerum Natura who caſts this * Br, ft: 
Trivien; 9 otherwile it is not good; becauſe he ought to avow it in ſoign, pl. 
cher Perſon, * 12 H. 4. 24 b. a E, 3. $2. b. ee 


Fitzh. Eſ- 
ſoign, pl. 139. cites S. C. 


4 For the Namie of him who caſts the Eſſoign ought to be en- 
Af 27 3. 82. 
5. The Eſloign may be caſt by one who i is within — 21 1 E, 3. Br. Efvigni, 


1.0 1 


| Ibid. pl. 133. cites 8 C. 


—_—— a) * Nr A, : N 


| 


(M) How it is to be caſt. 
Common Eſſoign. 


* 4 W a Rao ta ro EG Ke . N 
J ee, . * 


E x. FA Efloign cannot be caſt by the Party 1 in Perſon 4 5. 6. 6. 4 1 6. 6., 
b. Abbot 


Bermondſey 
pl. 91. cites 8. C. i 


C Br. Efvign, pl 74- Cites S. c 


2. He who is ler to Mainpriſe cannot caſt an Eſſoign de Service le Br. Eltoign, | 
| Roy by himſelt ; for the Law adhudges ſuch a one to be always in pl 4 W 


| Priſon, 4 IT» yet it was 


agreed there 
chat Protection quia a lies in this Caſe. 


Ein de Service. 


3. be who caſts his Eſſoign ought to avow in proper Perſon. 12 2Þ, 
I 88 3 


1 In what Caſes he 1 to Geer the Efſoig 


to be true, 
I a Han caſt an ENvign de Service le Roy, he ought to. g. xc. 
ſwear the Eſſoign true. 19 . 6. 51. b. 20. b. ſoign, pl. 
| 64. cites _ 


8. C. Per Portman. 3 P. Br. Eſſoign, pl. 106. cites 5 E. 4. 7. 


2. Eſſoignor was ſ worn, who ſaid that the Plaintiff was not in  Servitio 
Regis and fo the Plaintiff was nonſuited. Br. Eiſoign, pl. 65. cites 
19 6. 51. 

3. He that caſts the Eſſoign mußt appear in Perſon in Court, to the 
End he may be ſworn &c, and that Day may be gre to bring in the 
Marran for the Eſſoign. 2 Inſt. 314. 


„ Te (0) What ; 


— — 


7»ͤ»Ü1 1 


| 3 
| | 5 Ent 
| TW | * and 
(O0) What ſhall be a good Swearing, Ple 
| | | RY: | wh 
Forthe 1. 1 C is not enough for him who caſts an Efſoign de Service 4 
| Sate of , 1 Roy to ſap, That he is inform'd that his Matter is in the $. ; 
Tleign e vice of the King, unlels it is expreſgly ſald, that he is in Serving — 
evills that the King. 20 Y. 6. 20. b. 5 = 
5 Sc. Br. Eſſoign, pl. 3. cites 9.6 : | 
P) How it ought to be enter d. 5 
In reſpect of the Thing. 1 
8 P. per 1. J F the Tenant be elloign d in Precipe quod reddat of a 8 
Heoke and this ſhall be enter d de placito terrz, and not de Placico ami Wi cit 
9 Redditus. 11 D. 4. 43. b. | Rn ITS | 
Rent is 1 8 3 
of Inheritance. Br. Eſſoign, pl. 37. cites 8. C. 5 
Dr In reſpect of the Action. * 
Br Eflvoign, 2. In Writ ok Deceit, if the Eſſoign be elloign d in Placito b. . U 
9 5 cires ceptionis, this is not good. 14 P. 4. 18. 2 
| Firzh. Eſſoign, pl. 142. cites S. C. | | 5 
Br. Edoign, 3. But ik it be enter' d in Placito Deceptionis & Tranſgreſſiois 
pl. 47 > this is good. 14 0. 4. 18. b. . e 1 
Firzh. Eſſoign, pl. 142. cites 8. C. 
Br kde, 4; So if it be only in Plaeito Tranſgreſſionis, yet it is gon. ( | 
pl Ges 14 D. 4. 18. b. EY ND ke 555 
Fah. Eſſoign, pl. 142. cites S. . e 5 
5. In Writ de rationabili parte Bonorum an Eſſoign caſt by tk _ 
Defendant thall be enter'd in Placito debiti, for this is a Debt He 


dn Writ of Anouicy, if the Defendant be eloign'd this halle f = 
. ot Annuity, it the Oelendan ſloign yall 
enter' d in Placito Ren fo „„ $ * op 3 
J. In a Recordari the Eſſoign of Service le Roy for the De T 
fendant ſhall be entered de Placico detentionis Averiorum & Catallo- th 
rum, and not de Placito captionis & detentionis &c. 27 E. 3. 820 1s. 
8. In Action upon the Cale againſt the Mayor and Commonalty of N. cia 
Eſſoign was caſt for them by their Name of Corporation in Plea of Treſpas, 
and another Eſſoign was caſt for them, in which Eſſoign all the Writ wi 
_ rehears'd, and [Brooke ſays} this ſeems to me to be for Doubt, if Eſſcign it Br 
lea of Treſpaſs ſhall be intended in the General Writ of Treſpaſs, which WW 
Matter is not argued there. Br. Eſſoigu, pl. 114. cites 21 E. +, +, 
„ 5 3 5 9. Alte 


* 


4 » 
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9. After the Parties are at Iſſue, and tha Defendant is eſſoign'd, the Br. Eſſoigu, 
Entry is Quod jurata &c. ponitur in reſpetFu hic &c. uſque talem Diem, Pl. 102. cites 
and does not ſay Quod idem dies datus eft partibus predittis &c. in the $3 
Plea Roll, but not in the Eſſoign Roll, and by all the Prothonotaries 
where ſuch Eſſoign is caſt, and the Plaintiff appears, the Elſoign thall 
be adjourn'd, and by this the Parties have Day. Br. Diſcontinuance 
de Proceſs, pl. 32. cites 1 H. 7. 21. per Cur. oe 


. . 
4 CA * — „„ 8 : . ' bg. "= \ < g 
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""(Þ ) Ente'd thin 
In reſpect of the Parties caſting it. 
1. A SSISE in C. B. was Die Lune prox. pf OF. Mich. and at S C cited. 
the Day the Plaintiff was demanded, and an Eſſoign caſt for per Cur. 
him, which was allow'd; But per Danby this ſhall be enter'd in the Hilf 6 Jak 
| Record of the Aſſiſe, and not in the Eſſoign Roll; Kor this is for the in Caſe ot 
Common . Pleas, and not for Aſſiſe, and if it be miſ-enter'd it is Egerton v. 
ee of the Officer, and ſhall be amended. Br. Eſſoign, pl. 123. Egerton. 
cites 30 H. 6. 1. ONT : | | 
| 2. In Præcipe quod reddat againſt ſeveral it they will be eſſoign'd 
ſeverally, they ſhall be every one by himſelf, as to ſay F. C verſus H. P. 
| De Placito terre per A. B. and 2. H. De eadem terra per N. C. &c. but 
where the Demandants will be efſoign'd, the Entry ſhall be entire, viz. 
A. B. C. D. and E. F. verſus R. C. De Placito terre &c. But ſee 


| elſewhere if the Demandants cannot be ſeverally effoign'd if they will, 
le. Br. Eſſoigne, pl. 9. cites 33 H. 6. 25. e 


n (Q) In what Actions and Suits Eſſoign may be. 
= Common Eſſoign. 5 


D. g Anne Bedingfeild 15. b. adjudged that a commion s. C. cires 
Eſſoign lies in Yrit of Dower, and the Statute of 12 E. 2. and S. P. 


1 755 le 5 cordingly. 
tit e Roy. g % ͤĩ dw 1 Re! 144. 
| Holcroft.——— In Dower, the Tenant was eſſoigned de Servicio Regis, and the Eſſoigner — 177 
cl. manded to ſee if he would avow the Eſſoign, and becauſe ſuch Eſſoign does not lie is "this 2 | 
theretore he diſavowed it, and the Tenant did not come, by which Grand Cape was awarded. Br 
lav ome, warded. Br, 
be Eſſoign, pl. 1 TT ON | | | 
| 018n, pl. 23. cites 44 E. 3. 5. 1 | 4. . 
Dt: . 2. No Eſſoign lies in Writs Judicial. 33 H. 6. 5. b. adjudged Fir. E. 
1110- it does not lie in a * Quem redditum reddit. | ſoign, pl. , 
2. b 8, C— S. P. For the Quem Redditum reddit is only a Venire Facias ad attornandum and is a Judi- 
W. cial Writ. Br. Eſſoign, 1. 8. cites S8. C. © PP : | | Mo ; 
paſs, The Prothonataries ſaid the Tenant ſhould not be efJoigned ; Quære; and ſome held, that 
wr where it is brought againſt two, they ſhall not fourch by Eiloign, and the Queſtion that occaſioned 
gn 11 1 be Ling whether _— Action Real or Perſonal, as to which Babington and Paſton differed, 
; - Eoign, pl. 127. cites 9 H. 6. 21. f = Ss Aa 
bick pl Quare non admiſit the Defendant was ouſted of the Effoign by the 12 of both Benches; 
79. by this is a Writ Judicial, which ſhall Iſſue out of the Rolls, and therefore the Efſoign was quaſh- 
a fret ed. Br, Eſſoign, pl. 82. cites 21 H. 7. 10.— 


Vagna Charta 109. b. is to be intended of Efloigns in Service cen ac | 


Kelw. 71. b. pl. 14. Mich. 21 H. J. S. P. and not- 
e mY withſtanding 


— wet 0" —— — 


1. mm 


withſtanding the Wii. comes out of Chancery, and is originally | ſued, yet it has Reſpect to the = 
cord precedent z beſides, it is an Accuſation of a Contempt, for which the Party ought to anſ ker to 
the King as well as to the Party. 


Br. Eſſoign, 3. It does not lie in Scire Facias. 33 I. 6. Sq per Pri. not 
Fein Scire Facias to execute a Judgment. 39 b. 


Scire Facias by three, and twowere eſſoĩgned, and the Eſſoign was 5 per Cur. ESE De. 
Jays are ouſted in Scire Facias by the Statute of Weſtm 2 cap. 45 Quia de his quæ recordat' ſunt 
Sc and Scire Facias ad ſequend* fimul awarded againſt the two, and the one of the Tenants made 
| Default, and his Default was recorded, and Day given over. Br. Eſſoign, pl. 120. cites 10. H. 6. I. 


Br Fſſoigo, 4. It lies not in Venire Facias. 33 D. 6. 5. b. per TRL. 


pl. 8. cites 
S. C.-—Fitzh, Eſſoign, pl. 110. cites 8. C. 


Finch V6: + 5 Jn Treſpaſs, after a Protection allowed for the Defendant and 
foign, pl. recented. the Plaintiff hath a Re- attachment, the EE of the 
8.6. Oetendant may be elloigned. 34 h. 6. 4. per Cur 


Br. Eſſoign 
pl. 11 cites S. C.-— In Treſpaſs of Battery inn A. and two othere, A. was guete, and the 
other two anſwered ; and ſo ſee Eſſoign in Treſpaſs. we. Eſſoign, pl. 109. cites 2 E. 4 18 


Br. Eſſoign, 6. Theſame Law is in a Nee in Flea of Land. 34 h. 
of — 6. 4. per Cur. 


Fitzh. Efloign, pl. 112. cites S. C. 


Per Wing: | „ No Eſſoign lies in any Attaint where it does not lie in the 
ford, and firſt Wrir, as alt Appeal of Mayhem. 34 I), 6. 36. 


yet it was 


a aqdjourned, and the Court faid, they would be adviſed if they ſhould adjudge it or not. And ſo ſe 
that in another Attaint it lies clearly. Br. Eſſoigu, pl. 15. cites 24 H. 6. 36.— 


Tenant cannot he 

eſſoigved in this Action after Appearance, by the Stature of W. 1. cap. 41. Br. Eſſoign, pl o. cit: 
St H. „ 

In Artaint the Iſſue was joined that they made good Oath; the Plaintiff pray'd Niſi Prius immedi. 

ately, and had it, becauſe Eſſoign is ouſted by the baute, ſo that the Tenant ſhall not be eſloigned, 

Br. Elloign, pl. 54. Cites 21 E. 3.16. | 


* Firzh El. 8. The Defendant cannot be efoigned/ in | Quare [mpedir * 22 2E, 
ſoign, 8508 3. 4. b. Contra. 22 E. 3· . 


cites 8 


+ Fitzh. Eſſoign, pl. 34 Cites S. C. 


* Firrh. Eg. 9. [But] an Eſſoign lies ay Quare Impedt for the Plaintif. 1 


ſoign, pl. 3 33. b. 4 12. b. * 22 E. 3.4. 
cites 8. C. — 
Common e lies. Br. Efloign, pl 6. cites 27 H. 6. 1. 


* Br. Ef- 10. An Efſoign lies not in an Aſliſe, becauſe Delays are ouſt 
ſoign, vp — here. * 14 D. 6 22. b. adjudged. T 22 all, 19. 


Cites | 
It lies not in Aſſiſe after Appearance by the Statute of W. I. 41. Br. Eſſoigu, pl. 70 cites 21 H. 6, 24 
F br. Elloign, 94 cites 21 Aff 79. (but it is miſprinted and mould be 22 All. -9. as in Koll.] 


* Br. kt. 11. In W. rit of Entry i in Nature of an Aſſiſe the Tenant may be 
ſoign, pl. Sr. eſſoigned. * 14 I, 6. 22. b. adjudged. Contra + 22 All. 79. 


Cites 8. C.— | 
I Br. Efloign, pl. 94. cites 21 Aſſ. 59 that it is ſaid there, that in B R. they do not allow lege 
for the Plaintf in any Aſſiiſe, nor tor the Tenants in Mortdanceſtor. 


Br. Efloign, 12. An Eſfoign lies not in a Quem —— reddit 9 D. 6. 21. b 


pl. 127. cites 


LAs. e | | 13. 


I na! 


h, 
An 


22 All. 79. 


and leſo —— [And nothing elie is ſaid there of Novel Difleifin.] 


5 Eoin. 177 


iz. An Clſoign lies tor the Tenant in Aſſiſe of Mortdanceltor., Br Efloigng 
„ pl. 94. cites 
21 Aſſ. 79. 
| 8. P [but it ſhould be 22 Aff] 


was eſſoign- 


| ed and was quaſhed, And Brooke ſays the reaſon ſe ems to be, that it. is the ſame Perſon and the Te- 
E ant himſelf cannot be eſloigned. Br. Eſſoign, pl. 94. cites 21 Af, 79. [And ſo are all the Editions 
a to the Year ; but it ſhould be as in Roll, viz. 22 Aſſ. 79] e 


15. An Eſloign lies not for the Plaintiff in Aſſiſe of * No. Diſſeiſin. Ir is fd. 


22 dll. 79. Nor in Mortdanceſtor. 22 Aff, 79. that in B. R. 


they do not 


| allow Efloign for the Plaintiff in Nul Aſſiſe, nor tor the Tenants in Aſſiſe of Mortdanceſtor. Br. Eſ- 5 5 
ſoięn, pl. 94 cites 21 Af. 79. {bur it ſhould be 22 Aſſ. 70. 5 


IThis ſcems miſprinted as an Abbreviation of (Novel), whereas it ſhould be perhaps (Nul) for 


g Br. is (nul), and the Vear- Book is, viz in no Manner of Aſſiſe &c. nor for the Tenants in Mort= _ 
} canceſtor. And ſays note, that they will allow Attachment in Afliſe of Novel Diſſeiſin of 8 Days 


16. An Effoign lies in a Scire Facias. 19 H. 6. 31. 
17. In Athle by two, it the one makes Ocfault, and the other Br. Eſſoign, 


| ſucs a Summons ad ſequendum ſimul, at the Return of this he?!; 244: 
| who made the Default betore cannot be elloigned. 10 P. 6. 22. L*pich, 


Eſſoign, pl. 


| 109. cites S. C. ——And ſays that the Eſſoign was quaſhed by good Advice, and he was ſevered 
dy Award, quod nota bene, and yet ſee tir. Efloign in Fitzherbert the Eſſoign allowed at the Sum- 
{ mons ad Sequend” ſimul, but this ſeems to be in Præcipe quod reddat, and not in Alliſe. Br. Eſſoign, 

pl. 144 cites 10 H. 6. 22 „ : | os 255 | 
Aſſiſe by two who were eſſoigned, and Day given over, and the Eſſoign adjudged, and at the 
Day the one came, and the other made Default, and Writ was pray'd de Summons ad proſenquend' 


ſimul and he againſt whom the Writ * itlued was eſſoigned, land it was challenged ; et non al- 


| Jocatur 3 but the Effoign adjudged and adjourned. And ſo ſee that upon Summons ad Proſequend* 
ſimul Effoign lies. Br Eſſoign, pl. 100. cites 45 Afl 2. | | 


7 * 


be large and ſmall Edition is (iſſint) but the other and the Year-Book is (iſſued.) 

3. An Efſoign de malo lei lieg not but in Wit of ish. 19, N 
18. An Elloign de malo lecti lies not but in Writ of right, 19 ©2225, 
. N „ Cw Ro ro , . 
19. By the Stat. of weſtm. 2. Cap. 15. An Eſloign is tolled in Peu. 
a M rit ot right between two claiming by a Diſcent. | : 


De Servitio Regis. 


20. Tt is not allowable in a Quare Impedit, becauſe Lapſe may Br. Edvign, 


incur in the mean Time. 14 Þ. 4. 6. * 43 All. 21. per Chorpe. . 46 ce 


12, 13. but that is a D. P.-—— For this Eſſoign has Day for a Year. Br. Eſſoign, pl. 6. cites 
TEC tc: 1 | 1 | 


* Br, Delatories, pl. 10. cites C. Kein. 135. bin pl. 119. 8. F. per Grantham, Caſus 


incerti temporis. 


21. This Effoign lies not in Afſiſe of Novel Diſſeiſin. 5 E. 3. tt liesnor 
Cap, 6. 7. JJ 8 15 in Aſſiſe 

| | | Br. Eſloign, 
pl 70. cites 21 H. 6. 42. 


22. This Eſſoin lies not in an Attaint, for it is tollen by the Br. Efſoign, 


5 E. 3. Cap. 6, & 7. becauſe of the long Delay ariſing thereby. 7% H. 
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178 5 : ; | | Effoign. 


DDr r gt, 2 


Any Aſſoign. 
23. . It a Man ſues a Scire Facias olit of a F ine, and white thi 


is depending ſues a Writ of Eſtrepement, no Efſoign lies in the 
nn of Eltrepement, 27 E. 3. 80. b. 


The Deen 24. Meſtm. 2. 13 E. 1 cap. 12. * an Appeal of _ the 4. 
dant that i t PE. ſball not be Efſoigned, 
appealed o 


the Death of a Man ought to have convenient Expedition, and not to be detained in Priſon, or: 


live under the Infamy of a Murtherer longer than there is Cauſe, and this Statute was chice in. 
8 tended for the Bene fit of the Defendant. 2 Toft, 387. | 


25. In Furjs rum the Tenant ſhall not have E pig after Appear. 
| _—_ vor the Statute Oufts it. Br. Eſſoign, pl. 88. cites 6 Aff. z. 
In Agiſe of Novel Diſſeiſin the Parol was put without Day by mt 
coming of the Fuſtices, by which Re-attachment was ſued, and Re-ſun. 
ons againſt the Furors, and at the Day the Plaintiff caſt Eſſoign, and 
it was adjudged and adjourned upon Argument; For this Re-atrach. 
ment is as a new Original, and yet the Plaintiff had appeared and 
pleaded to the Aſſiſe before. Br. Effoign, pl. 24. cites 44 E. 3. 5. 
23. Where it does not lie upon the Original, it does not lie To the 
Proceſs. Br. Eſſoign, pl. 106. cites 5 E. 4. 70. | 
28. Eſſoign De Servitio Regis does not lie upon a Bill againſt one it 
Cuſtodia Mareſchalli ; For he ſhall not only be intended always in Pri- 
ſon &c. but upon Bill there is no Day certain as from 15 Days to 15 
Days as in Actions Perſonal, nor as in Pleas of Land, and therefore 
there cannot be Ad} ournment to any Day certain as there 88 to be 
in other Actions. "Yee Br. Efloign, pl. 106. cites 5 E. 4 7 
29. Efloign [of a Voyage] — the Holy Land a not lie in 
Ouare Impedit by reaſon of Laple, becauſe this Eſſoign gives Day for 
a Year, Br, Eſſoign, pl. 6. cites 29 H. 6. I. 


30. Where, the Proceſs is by Summons and Re-ſummons, Effoign lies, | 


per Widelade. Br. Eſſoign, pl. 15. cites 34 H. 6. 36. 

8. F. B. EH. 31. Sire Facias to execute Annuity, the Parſon ade that he founs 
139 85 : the Church aiſtharged, and prayed in Aid of the Patron, and had it, and 
5 50 45 at the Day ot the Summons returned the Patron was eſſoig ned, and per 
yer the Aid omnes the Effoign does not lie, becauſe Delays are oufted in Scire Facts, 
hes well. and this as well againſt thoſe who come a latere, as againſt thoſe who ar 

Parties; Quod nota, Br. Eſſoign, pl. 103. cites 2 U. 7. IO, IT. 
32. Only common Effoins are allowed in Dower, but not Eſſoins de 
Servitio Regis, and the rather becauſe the at. 12 E. 2, which pro- 
vides quod non jacet Eſſonium in breve de Dote has a Reaſon 
viz Qua videtur aeceptio & prorogatio. Furis, and this properly wo 
be intended of an Efloign of the Service ot the King which is a Delay 
and Prorogation of Right for a Year ; Reſolved. 9 Rep. 15. b. Hull, 

18 Eliz. Bedingfield s Caſe. 

wid in 33. The Court was unanimouſty of Opinion that a Corporation ag- 
Marg. cites gregate were not intitled to an Effoign in a Perſonal Action. And it 


Nich. u Was faid, that no Eſſoign lies in any Perſonal Action Whatſoever, not 


Geo. 2. Peter 


v. Reginer even where a Peer or Member ot Parliament is Party, Caſes of 
» 


that an El. Pract, in C. B. 8. Hill, 12 Ann, Symons v. Totneſs (Mayor 0 


ſoign was 


—_— becauſe it was a Perſonal Act ĩon. 


(8 


be 
16 


betore. 45 E. 3. 24 b. 


A . . - . ” \ SG -? - r Rn 
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(R) At what Time it may be. 


t. T Common Low in d Treſpaſs the Plaintiff might ve elfoign'd 


alter every Appearance. 11 


6. 3 
2 t ocherwiſe it is in a Replevio, becauſe the Plaintiff may 
be Detenvant in this. 11 0. 6. 31. 


3. At Common Law it lay after er meſne "TO. * 21 E. 4. *Br Efloign 


| L 113. 
| 16, b. 11 P. 6. 31 ESC 
5 but not $, P.—— Fitzh. Efligu, pl. 121. cites S. C & S. P. by Brian. 


4 The Eſſoign lies alter oy. Appearance in an Annuity, | 2 P. Br. Efoign, | 


J. 31 cites 
—S 44 
OD | Vita, Efloign, pl. 131. Cites S. C. 


5. In an 1 auainſt Parlan, ified the Prayees in Aid are eſ. And though 
Pigned, at another Day the * of the Defendant may be el⸗ che Eſſoign 


\ Coigned, 2 H. 4. 4. was Chal- 


| lenged be- 
cauſe it was 


after 1 80 yet the Eſſoĩ ign was Jtlowed ; For if the Defendant makes Default at an — af- 


ter Appearance the Plaintiff ſhall recover che e. "ms Effoign, 8 31. cites S. 
Fitzh. Eſſoign, N. 131. cites S. C. 


6. Aſter a Veni Facias — tat an a Infant to be viewed Br. Efloign; 
where the Iſſue is on the Inkancy, or atter the Guardian is command- Pl. 20. cites 


ed to bring the Infant into Court to be viewen, the Infant cannot?:© _ 


be eſlolgned, 4¹ E. 3. % N Firth, Es 


leiga, pl. 
146. cites 8. C. ; 


n. tn Debt Defendant came by "WY and waned Law, and Ir Edvign, 
found Bainprife, at the Day which he had to perform his Law hes C“ fo 


| Cannot be eflvigned, 44 E. *  fays, that this 


it ſeems is 


by reaſon at the Mainpriſe ; for 4 H. 6. 8. is, chai he that is by Malnpriſe i is in a Manner in Priſon, 
and therefore is preſent and cannot be efloigned, — - Firzh, Eſſoign, FP: 118 cites. S. 


8. On the Exigent returned in Debt the Plaintiff may be ellaign. d. Firzh. El- 


45 E. 3. 10. b. But he ſhall render himlelt before the Return. I 
9. C. The Defendant came in by Superſedeas upon Mainpriſe, and at the Day of Return of the 


Exipent the Plaintiff was eſſoigned, and the Detendant had Idem Dies without Mainpriſe ; quod 


nola. Br. Elloign, pl. 127. Cites S. 4 — P. Br. Eſſoign, pl. 1 30. cites 398: 3. 18. 


9. At the Rem of a "REEFS ad Wa e the Vouchee Br. Eſſoign, 
may be elloigned before Entry i in the e yet he 1s not Parry 5 . cites: 


1 1 Piech B. 
ſoign, pl. 
5 67 cites 23 Aff. 15. (vbich:i is thi 8. P. and ſeems o be 8, C. with 45 E. 3 44 9 


10. After Demurrer on the Day of the Adj djourantent Defendant may Notwith- 


King og Bs the 
in | 
Plainufl. Br. Elva 1. 33. cites 8. 0 ric. Efloign pl. 133. cites 8. 


Adjulged | 


as SE. 79 
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cites 8. C. * 


cites 16 Aff. 10. 


it lies well. Br. Effoign, pl. 13. cites 34 H. 6. 28, 


Eſſoign. 
Adjudged [at what Time it may be.] 
1 1 the fourth Day it ſhall be adjudged and adjourned, 18 C. 
Th In Attaint the Plaintiff caſt Eſſoign after Appearance. and the El. 


ſoign was adjudged for the Plaintiff by Award; quod nota ; For the 
Statute Weſtin. 2. cap. 30. ſpeaks only of Aſſiſe. Br. Eſſoign, pl. 9. 


13. Attaint upon Verdict in Mortdanceſter, the Plaintiff was eſſoign't 


after Appearance, and it was quaſhed bythe Statute Weſtm, I. cap. 41. Bt. 


Eilvign, pl. 95. cites 26 Aff. 25. „ by 
14. Guardian was reſummoned at the Suit of the Heir of the Plaintit 
agninſt the Defendant, who died, and after ¶ Reſummons] was ſued agaiif 


the Executors of the Defendant, who pleaded that Plene Adminiſtravit, by 


which it was awarded that the Plaintiff recover the Ward, and by thi 


Award the Detendant cannot be eſſoigned at the Venire Facias upon this 


Iſſue, becauſe this Iſſue is taken for the Damages and not for the Print. 
pal; For Judgment was given upon the Principal before, and therefore 
after ſuch Fudgment Kſſoign does not lie upon the Iſſue for the Damages, 
quod nota. Br. Eitoign, pl. 12. cites 24 E. 3.25. 26. 53. | | 
Is. In Attaint Proceſs continued till the Habeas Corpus returnabl: f; 


| Paſch. at which Day the Plaintiff did not come but Eſfſoign was caf fo 


him, and was challenged inaſmuch as the Statute is, That after Appearanm 
ia Court no Eſſcign ſball be allowed in Attaint any more than in Aſie 


Finch ſaid, rhe Statute is intended in Plea Þerſonal,and not in Plea Ned, 


and this Attaint is founded upon Formedon, and atter the prior Demand- 
ant was eſſoipned de Servitio Regis; but Kniver laid, this does not lie any 
more than the other Eſſoign; Per Green J. the Statute, that Eſſoign does 
not lie in Aſſiſe after Appearance, is intended the common Efſoign ; For in 


Mortdanceſtor atter Appearance the Demandant may be elſoigned de 


Servitio Regis, and alter the Plaintiff appeared by Attorney of his own 


tree Will ; But Green ſaid, that they might well have adjudged and 
adjourned the Eſſoign Br. Eſſoign, pl. 99. cites 34 Aſſ. 6. 


16. In Coſinage the Tenant pleaded to Iſſue by Attorney, and the Tenant 


_ was efſoigned, and theretore ill, becauſe he had Attorney in Court, and 


alter the Roll made mention that the Attorney was eſſoigned after ile 


Iſuue, and therefore well. Br. Eſſoign, pl. 125. cites 40 E. 3. 34. 


17. In Aſſiſe of Nuſancè the Parties had the View, and after the View 
effoigned, and at the Day of Eſſoign made Detaulr &c. And fo ſee E. 


ſoign alter View in Aſſiſe of Nuſance. Br. Effoign, pl. 22. cites 42E. 


3. 9. 5 5 N | 
18. In Præcipe quod reddat the Tenant tendered his Ley Gager of Nin 


ſummons, and had Day &c. at which Day the Demandant was efſoiznt!, 
and had Day &c. at which Day the Tenant was efſorgned, and at ihe ni 
Day performed his Lau; quod nora, Br, Etlotgn, pl. 140. cites 44. 
19. At the Day of Imparlance the Plaintiff all not be efſoioned ; for 3 


the Defendant ſball be condemned by his Default it he does not appear at 


the Day of Imparlance, ſo ſhall the Flaintiff be Nonſuit it he does nit 
appear at the Day of Imparlance ; Per Cur, Br. Eſſoign, pl. 121. 
cites 11 H. 6. 31. 8 e "OY 

20. In Treſpaſs the Sheriff returned the Defendant attached by 20 Shetf, 
Price 20 5. and at the Day the Defendant was eſſoigned, and per ſudicium 


8 


21. 1 


my 


% 7 


21. to Quare W a Man may be eſſoigned i in ** bs; FRA 5 8. C. cited 
Fſſorgn lies before that the Writ Original be returned ; quod nota ; and yet FF” Curiam. 


no Suit is depending till the Writ be returned. Br, Efvign, pl. 107. 4g by 4 
cites 2 E. +: II. inthe | 
| | | e © 


Egerton v. Egerton 


22. An Eſſoign caſt was reſolved not allowable, wah the n 


| ance ly their Attorney was entered and recorded; and it an Eſſoign would lie 
| ir thould be as well caſt for the Attorney as for che Tenants; and when 
| an Appearance by their Attorney is recorded, they cannot at the ſame 


Time be eſſoigned. Cro, C. $11, pl. FT: Mich. 14 Car. B. 28 The King 


vy. Dreidon. 


23. Au Eſſoign after Appeavanct is abſurd, but that cannot be aff gned 


or Error, becauſe it is only dilatory, and the granting a Dilatory 
| when it ought not to be granted is no Error; bar is otherwiſe 10 deny 
it when it is grantable. Carth. 173. Hill. 2 & 3 W. & M. in B. R. in 
0 of Clobery v. Exon (Biſhop) _ | 


4. Eſſoign may be caſt at any Time e 4 Ne Recipiatur emered; 
1. Raye. Rep. 79. Paſch. 8 W. 3. Burghill v. Gibbons. 


el. 


(S) At what Time it may be caſt. 


PHE Efloign for the Deinandant Stinht ta be caſt the firſte Fink. Er- 
T Dy or the four; for it lies not after the firſt Day, becauſe fin. vl. 
he was vemandable the firſt Day. 12 B. 4. Curia. 8 


118 E. 4 4. b. | | Aan 


ſhall be in 
every Action, or otherwiſe it DRY not lie if Exception be ken, but if Exception ben not taken it "_ 
be caſt at the 4th Day. Br. Eſſoin, pl. 112, Cites S. C. 


2. The Eſloign lies not for the Demandant at the _ Day, al. 
though he be demanded. 10 ). 6. 3. b. 

3, But by Aſſent of the Parties it may be caſt on the 2d or 4th Ro 
Day. 18 E. 4. 4. b. N 


. 
Br. "Efſoign, pl. 112. cites 8. c. but Freaks only of Exception taken or not, and ſays nothing of Aon. 


| 4. But the Tenant may be eſiDigned at the 4th Day, becauſe there 


2 1 ty 10, year before the 4th Day. Vide 12 H. 4. 25. 

ontra 10 D. 0. 3 

J. But if Eſſotgn de Service le Roy be caſt for the Tenant the Iſt Br. Efſoign, 
| Day, where there is no ſuch in rerum Natura, which is not good, at 5 42 
the 4th Day another Eſloign cannot be caſt by another by him. 


not S. P 


i2 Þ, 4. 24 (Duere rationem.) . 
| oign, 
| 140, Cites $.T. x 


6. ; Th a Li ik an Edvign be! not caſt the it Day and record- Br. Eſſoign, 


ed, it cannot be Caſt atterwards, for the Tenant is demandable the b 45 Cites | 
iſt Dap, bur no judgment lies on the Default till the 4th Day, and Pik Ef- 


vet the Tenant need not to appear till the A Oe: 12 I), 4. 24. ſoign, pl. 


140. cites 
S. C | 
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Venire Fa- 


the Return 
of the Writ, 


_ waived';. 
or he that 


enters the Fritz and faid, that in the firſt the Eſſoign lies at aay Time betore 
nters 1 5 10 1 


— — — * 


E. floign. 


5 
183 ws PRE _— 
Feb. EZ 5. In Annuicy againſt a Parſon, the Sheriff returns that he is 7 
loign,, pl. Clerk. upon which a Venice Facias tfſues to the Sheriff, he cannot 


145. Cites 


Se, _ be effoigned at the Return of it. 38 E. 3. 21. b. but Quere. 


cias Clericum was returned ſerved, and the Defendant was demanded, and 3 was Caſt for him ang 
quaſhed ; for the Statute of challenging Efloigns is oufted in this Caſe. Br. Efloign, pl. 69, cite, 
21 $66 1 | | OI 


8. In Attaint at the next Day after the fir Day the Tenant as e.. 
ſoign*d, and the Eſſoign quaſb d. Br, Eſſoign, pl. 88. cites 6 All. z. 
9. At the Common Law in Aitaint the Tenant at the firſt Day may be 
Efloign'd. Br. Ibid. 5 OT e 
10. In Pracipe quod reddat, the Abbot of B. demanded Conuſance aft 
that the Tenant had made Attorney in Banco, and at the Day in Franchi, 
the Teuaut himſelf was eſſoigu d where ks had mage Attorney, this Etlvign 
is not good, and therefore they ought ro award Seiſin of the Land ot 
Perit Cage Per Seton. The Reaſon ſeems to be there, becauſ: the Party 
ought to have ſued Re- ſummons in this Caſe, Quære; For it was not 
adjudg'd in that Point. Br. Peremptory, pl. 5. cites 21 E. 3. 61, 
11. Præcipe quod reddat by tuo Demandants againſt one Tenant, and 
at the firſt Day the Demandants were eſſoign'd, and at the ſecond Day th 
Tenant was effoigu'd, and at the third Day the Tenant demanded the Vie, 
and had ir, and at the Day after the Demandants were eſſoign'd, and at 
the next Day aſter this the Tenant was efſcign'd, and ſo lee that the 
Tenant himſelt who demanded the View tn Perſon, may be ellvign 
upon the View, quod nota; For per Priſot, the Tenant may be eſſolgul 
after any Act done by him, viz. at the next Day after ſuch Att ton, 
quod tota Curia concethr, but at the ſecond Day after the View he ſoul 
not be eſſoigu d; Contra at the firſt Day, quod nora, tit. Eſſoign in Fitu- 
herbert 117. and therefore here the Tenant was ouſted of the Effoign 
at the ſecond Day. Br. Eſſoign, pl. 117. cites 39 H. 6. 28, 29. 


Fitzh. Ef- 12. The Demandant or Tenant in Præcipe quod reddat may be eſſoign's 
ſoin, pl. the fourth Day, and any Day before the fourth Day, notwithſtanding any 


124. cĩtes 


Challenge by his Adverſary, but in Writ judicial out of C. B. the D. 


S. C. —— | B. i 

- Hun. 28. Ffendant ſpall caft Eſſoigu the firſt Day only, and not otherwiſe if any 
Hill 10 Challenge be taken, Per Brian. Br. Eieig 

"Jac. 8 . | | | 


n, pl. 141. cites 2 H. J. 4, 
cited per Curiam, in Caſe of Egerton v. Egerton, 5 | 
13. An Effoign ought to be caſt the fir: Day that the Writ is veturi'l, 
notwithſtanding that the Writ be not put in till the Quarto Die pot. 
Per Montague, and affirm'd by the other Juſtices. Dal. 3. pl. 2 
Paſch. 3 E. 6. Anon. | | 


It he E. 14. It an Effoign be not taken the firſt Day, it ſhall never after be 


loign be not taken. Per tot Cur. Godb. 236. pl. 327. Mich. 11 Jac. C. B. in 
caſt before Vaughan's Caſe. Oy | | 1 | 


it ought uot to be ar all ; for all Writs come in by Poſt Diem 3 Per Warburton. Hutt. 28. Hill 


16 Jac. in Caſe « f Egerton v. Egerton, 8 


It the Writ 15. In Dower the Tenant at the Day of the Eſſoign did not caſt any E. 
is Ok og nien, and the Demandaut enter d her Exception. Ihe Writ is not then veturi- 
Day bar e. Upon Motion that the Tenant may be eſſoigned, norwichitandin; 
after, nor The Exception, it was reſolved that he might, though the Writ ws 


the Excep- not return'd, and cites 2 E. 4. 11. 21 E. 4. J. 8. 3 E. 6. 1. that an 


tion 1 Ptfſoigu may be before the Writ be returned, and the 2 H. J. 4. is there 
cited, in which a Difference is taken between an original and judics 


4 . 


| 


| il. 
Wa: 


pl. 68, cites 21 H. 6. 14. that it was faid accordingly in the Time of H. 3. in which Ca 


they cannot be elloigned. 11 0. 6. 6. 


that therefore it ſeems that this was a ſ pecial Re-ſummons which revived the Plea, as it was the laſt 


Eſſoign. 
the fourth Day, but in the Writ of Execution the Eſſoign muſt be the Exception 
firſt Day, or not ar all. Hutt. 28. Hill. 16 Jac. Egerton v. ought to 


| procure the 
Egerton. Return of 
| the Writ, 


and though the Writ which is afterwards returned ſhall have Relation to the Day of 
et the Exception once avoided by the Not returning ir is not made good afterwards, and in ſuch 
Caſe Efloign ſhall be allowed before the Return of the Writ, though it be after the Day of the 


Eſſoigns ; And ſo is the Courſe of the Court. Litt. Rep. 185. Mich. 4 Car. C. B. Anon, 


. . bd * * þ. 
uſt 2 7 - „ 
—_— . 


1 (x. | At what Time it lies, 


* F he in Reverſion prays to be received for Default of the Lel, Firzh. 


lee, and the Receipt is counterpleaded, he ſhall nor be effoign- Eſſaiga, pl. 


| ed before this is tried, becaulſe he is not a Party before. 17 E. 3. 38. 8 


—8. P. Br. 
Eſſoign, 


a | ſe the Eſſoĩign 
was quaſhed ; For he was not admitted, nor is he Party till he be received. 


2. But after the Reſceit he may be eſſoigned. 17 E. 3. 38. b. Firzh. or 
| Ee | _ 5 . ſoign, pl. 2 
| | : Cites S. C. 


3. A Prayee in Aid may be eſſoigned at the Return of the Sum- Flierb. 


mons before he joins in Aid. 1 Þ. 6. 3. b. f 3 D. 6. 30. b. e pl. 
n | | 5 | » CI 
CA J Protection, pl. 2. cites S. C. - Br. Eſſoign, pl. 12. S. P. cites 4 H. 6 16. 


— Eſſoign de Servitio Regis does not lie for the Prayee in Aid ro be received till he be received 


in Fact. Br, Eſſoign, pl. 48. cites 5 H. 5. 11. 


| 4[So] a Vouchee map be elloigned at the Return of the Summong br Proregi. 
| 4d Warranttzandum before the Entry into the Warranty, for the s 


Demandant has made him Privy by Grant ot the Voucher, 3 * 
1 | = „ ſons of. 
| . 3. Cites 8. C. 


In Præcipe quod reddar the Tenant vouch'd , ard at the Summons ad Warrant? return'd ſerved the 


Vouchee was effoign'd, and the 'Fenant made Default, and the Demandant appear'd, and the Es- 
ſoigner pray'd that the Default of the Tenant be recorded, and that he be diſcharg'd, and the De- 


mandant would not hold him to the Default; Per Finch, It the Vouchee was in proper Perſon, or 


dy Attorney, it is Reaſon that the Tenant be demanded, but not as here. And the Proceſs was 
reſpited, and after the Vouchee appear'd, and the other nor, & Idem dies was given to him who ap- 


pear'd, and the Efloign ſtood for the other, and at the Day he who now appears cannot be eſſoign'd, 


and ſo infinite. Br. Efſoign, pl. 26. cites 34 E. 3.38. 


5. But it the Writ be returned Tarde he cannot be elloigned, be⸗ . Eſſoign, 
"_ * MT 


Laule he is not ſummoned, 39 E. 3. 28. 


Fitzh Eſſoign, pl. 144. cites S. C - If a Formedon be returned Tarde, and the Demandant ſues 
an Alias Summons, there ought to be nine Returns between the Teſte and the Return. And if the 
Tenant is efſoign'd upon Return of the Tarde, the Tenant may not be effoigned, for he ſhall have 


J. 79. Cites. 


no Day in Court by this Return. Note, in the Alias Sammoneas ſhall be the Words Si demande 
tecer' te ſecur* de Clamore proſequendo, except there are Sureties found in Bank, D. 252. a. pl. 94. 


Falch. 8 Eliz. Anon. 


6. In Formedon agatnft Baron and Feme, Baron makes Default at All is ſine 
Nit} Prius, and betore the Day in Bank the King dies, by which it was 0; nd 
dilcontinued; if a Reſummons be ſued againſt Baron and Feme kc1a chat the 
rs Ber hot Eſſoign did 
not lie, and 
Day in Court, Quære the Reaſon; For it is only a ſhort Note. Br. Eſſoign, pl. 84. cites S. C. 
Fr m 7. Alter 
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the Return, 
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"Though 5. After Iſſue joined and a Venire Facias abated on Return g 


FEſſoigus; and therefore in real Actions the ſame is left as it was at the Common Law, and b 


_ ard fo to iſſue, ard at the Day the Tenavr pleated thet the Demandant had enter'd after the last 


have been efloign'd. Per Paſton. Ibid. | 


e 


N < 2” 4 —— * « _— — OO On Bo . 42 * 
— . —⁰1ö— , .. ,,. ,., .. . . by 
CERES (7 - RM ASD TITS rr TIRED ITS 0 P.... es eds. aac ES EE 


— 


wens the new nile Facias the Defendant may be efſoigned, though | 


Verire Fa- be not the firſt Day after the Parties have pleaded to the Inques 
cise, and 21 C. 3. 38 b. adzudged. | £5 | ' 
the Reaſon 2 i 
ſcems to be, becauſe that which was abated was as none. Br. Efſloign, pl. 58. cites 8. C. 
Hobart Ch. J. ſaid, That the Statute of Martbridge gave not any Eſſoign, but only did ref 1 
7 in 
Common Law the Tenant might be eſſoigned after Iſſue joined. Godb. 236. pl. 229, Mich ““ abe 
C B, in Vaughan's Caſe. le e JP | 39. p 27 Mich. 11 Tac 


„e. Br. g. After * flue joined and a + Venire Facias returned the Defen 


Efloign, Pl. dant may be elloigned. 7 H. 6. 17. 


12. cites 


34 H. 6. 16 that after Iſlue joined the Tenant may be eſloign'd at the firſt Day if he be Party to th 

Iſſue — Br. Eſſoigu, pl. 61. cites 7 H. 6. 14. S. P. (pl. 22. and Roll ſeems miſprinted (n 

„„ | : 8 E | ys 
JS. P. Br Eſſoign, pl. 106. cites. 5 E. 4. 50.—— In Formedon the Tenant pleaded Nonten 


ure, 


Continuance, and the Demandont e contra, aud a: the Nay of Venire Facias return'd, the Ti 
Eloign, Caundiſh ſaid, Ihe Efloign does not he, for this is no Iſſue; For when the Tenant 5 
Nentenure, the Demaridant cannot enter upon hun who is no Tenant, but Strange contra: Por f 
Tenant may purchaſe the Land af ler the Elea picaded, 4nd. then may the Demandant enter u on ki f 
and ſo the Eſloign was allow'd. Br. Efloign, pl. 61. cites 5 H. 6. 14. Pon him, 


Pr. Eſſoign, 9. After Tfitte, and Jiiitss returned againſt the Jurors upon 
be Diftringas, àtid ah Alias aprd wich a Niti Prius, the Detendan 


Procedtion Cannot be elloigued im ce le Roy, becauſe it is only the Sug: 


lies ar that NEltion of the Part̃v. 5. 55. Þ, 

Day; For... - | EE 5 | | ele 
there the King himſelf by his Writing uren s heal certifies that he is in his Service: Note thi 
Diverſity, for the one 1s more authenrick han the other. | | 5 11 0 
Futry in Nature of Aſſiſe, the Parol wi5 without Day by Protection after Iſſue, and Niſ Privs 
and the Demandant ſued Re: ſummons, d the Tenant caſt Eſſoign. Portman ſaid, The Tenant Jab 


Attorney in Court &c. Bur Forteſcu- laid, he is remov'd, and fo it was enter'd in the Roll that he 


was remov'd by Writ; And ſo fee that the Attorney had remain'd at the Re, ſum it he ha 

been remov'd. Portman ſaid, Yet tlie Efloign does not lie; For the Re- ſummons n 0 
the fame Plight that it was [when it was] put fine Die, which was at the Day of the Petit Cape re 
turn'd, at which Day Eſſoign does not lie. But Forteſcue ſaid, that yet the Eſſoign lies; eg : 
Re-ſummons if the Tenart makes Default, Grand Cape ſtall Iſſue, notwithſtanding that Petit Gr 
was awarded 1 the firſt 8 Br, Eſſoign, pl 66. cites 19 H. 6. 57 | 19 

It the Parol be put without Day at the Diftringas Juratores return'd after Iſſu Protecti 
Yer upon the Re ſummons the Tenant may be x. by and yet upon the firſt pls Ay gs 2 


10. In Replevin the Plaintiff may be eſoigned after Tnue joined 

_____ and on the Habeas Corpora. 11 0. 4 3I. 5. anner Amr n 

x Effolgns man Jn alle by two upon Detoult of one, if the other ſue Sum 
TING | d lequendum ſimul agatnaft him, he cannot be effot at the 
"55 Return of it, 10 0.6. SE 11 . 


Eſloign, 


pl. 109. cites S. C. 


Br. Efvign, 212 At the Petit Cape returned, an Eſſoign lies not for the Tenant, 


pl. 66. cires 19 D. 6. 57. b. 


P by 


Portman, and S. C. | | 


Br. Eſſoign, 13. But if at the Return of the Petit Cape a Protection be cal 
. Diss for the Tenant, and atterwards it is repealed 1— a Ketuminons 


Finch Ef, Wed, now rhe Cenant may be elloigned. 19 0. 6. 57. b. 
| joign, pl. 8 = Os ED SOR , | ay Res | 955 
103. Cites S. C.— See the Notes at pl. 9. ſupra. | 


Effoign 


Elloign. 1883 


Eſſoign after Eſſoign. 
4 A common Eſſoign lies not immediately « after another common Br EC. 
i'n Eten. * 12 D. 4. 14. T 4 I. 6. 6. b oign, pl. 


442. eites 
ac, 8. C. per Hull, Fitzh. Eſoign , pl. 148. cites 8. Cd lbid. pl. 49. S. P. . 5. 
+ Br. Py pl. 73. cites 8. 4 F itzh. Eſſoign, pl 91. cites S. C. 


1 Eſloign de Service le Roy lies not immedinely after a com- Br. Eſſoign, 
ne mon Etloign, 12 P. 4. 14. Contra. | | pl - 


— 


il Fitzh. Efoign, J. 138. cites 8. A common Eſvoign an ; Elfogn De Servti Regis lies 
infinite. Br. Elloign, pl. 49. cites 9285 5. 5. per Strange. 


Ire; 

la * 

I | 16. a common Eſſoign lies not ininiediarely alter Eſſoign de Ser RD 

led : n ol. 825 

— vice le * 12 I), 4. 14. contra. 33 | 

im, Br. Efloign, pl. 42. cites 8, 8 Firth. Egos, pl. 138 cites 8. C. by 
| 17. An Eſſoign de Service le Roy lies not after anorher Eſſoign Br. Eſſoign, 

1 de Service le EY immediately. 12 Y. 4. 14. pl. \ 1 Pp. 

It: | cies S. C. Where the firſt Eſſoĩgner of the Service of the King at the Grand Cire — 


did not appear at the 4th Day, another Eſſoigner of the Service of the King cannot be received after; 
hut common Eſſoign may be amended in divers Caſes, and therefore the Court awarded, that De- 
the mandant recover Seiſin of the Land. Quod nota Br, Eſſoign, pl. 44. cites 12 H. 4 24. 


iu 18, Eſſoign 40 Service le Roy les not after Eſloign de 8 Service le pirzh. Ef. 

hs WW Roy, If rhe firſt be not warranted. 17 E. 3. 3. ſign, pl. 1. 

t he cites S. C. 

Wh J. S. brought Writ of Ri bt apainſt C. who ſaid that ſhe held for Life the Reverſion to R. and 

tin | his Feme, and pray'd Aid o 2 and had it, and Summons awarded, and at the Day the Tenant 

gt vas eſſoign'd, and at the Day of the Return of this [the Baron] was efloign'd, and at the Day of this 

* return 'd, che Baron] was eſſoign'd, de Servitio Regis, and at the Day of this Che] did not bring 

—_ | his Warrant, and at this Day the Feme was efſoign'a de in Regis, and it was allow'd Nota. 

+ Br, Eloign, pl. 53. cites 21 E. z. 13. | | | 

0 

1. After proceſs intermediate a Pan may be eſſoigned after an Þr. Edvign 
| Eſſoign. 12 Y. 4. 14. 1 8 cites 

ed, * As if a Man be eſſoigned at the firſt Day, if he comes atter the 

Day, he map be etlorgned again. 12 I), 4. 14. 

"It: 21. If a Man be etloigned de Service 4 Roy, and afterwards caſts * Firth. | 

the 2 Protection, if a Reſummons be ſued, he may de eſſoigned of a com⸗ — pl. 


mon Elloign; for though the Reſummons receives the firſt lea 3 
| as to ſome Reſpects, yet here the Reſummons is an intermediate Pro- The Ree 
cels. * 12 I), 4. 14. Vide “ 1 9. „„ ſummons 


| does not 
revive all which was done before, but the Original; For per Thirne, upon the Default thereupon 
lies Grand Cape upon the Re-ſummons, and not Petir Cape. Br Eſloigri pl. 42. cites S. C. 
And Grand Cape Mall iſſue notwithſtanding Petit Cape was awarded upon the firſt Record Per For- 
| tſeue. Br. Ibid. pl. 66. cites 19 H 6 57. 
t Br. Eſſoign, pl. 84. cites S. C. but not 8. P itzh. Eſſoign, pl. 90. cites. C. 


22. The ſame Law is if the Parol be pur fine Die for any other Cauſe. 
. 

5 in a Plea an Cſloign de Service le Roy may be caſt by i inter- Br. Eſſoĩgn, 
mediate Procels alter anot her * de Service. 2 H. + 14. p $2 cites 


SP. by Hull. 


B-bb 24. Af 


nt. 


alt 


OOO EZ Du 544, ESE FLORES So no eG 


per Cur. 


1 499 — 


186 Eſſoign. 


Br. Eifvign,. 24. Tf a Man be efloigned de Service le Roy and afterwary; 
7 ee makes Pefault on a Petit Cape returned, he may be clioinned 285 


Fitzh Ef. Vice le Roy. 12 . 4. 15. 
ſoiga, pl | 
138, cites 8. C. 


Hob. 46. 25 In a Formedon en Reverter, if the 'Tenant be eſſoined alter 
pl: e 5 View, and akterwards pleads in Abatement of the Mrit, aud after. 
Te SG ' wards vouches two, vt3. A. and B. of which A. is atterwards elloign'd 
adjudg'd — and chen B. And the fame Day given to the Demandant Tenant and 
S C.ciced Vouchee, and at the laſt Dap of the Elſoign both Vouchees appey 
Win. 33— and on the ſame Dap the Tenant caſts an Efloign for him and his A. 
9, C. Cited. torney ; this Effoign lies for the Tenant, for though the Tenant hay 
> Vent. 30. U flo gn before, it was in another Reſpect, ſcilicet, between him and 
Trin. 1 W. the Demandant. But now it is in another Degree and Order of 


2 - In”, _ Þlea, that is, between him and the other Vouchee, wha never bein 


T Piece Entered in the Warranty might either vouch himlelf or the Tenant 


quod reddar But it he had been actually entered into the Warranty, then he could 


che Tenant not at another Time be efloigned, nor the Tenant who had ended 
was ef- With the Vouchee, and was likewile barred ot pleading againſt the 


de and Demandant, becauſe his JÞica was put in the Youth of the Bal 


vouch's, Thee. Yubart's Reports 64 bectween Ear! of Clanrickard and Lil 
and the Viſcount Liſle Judged; Contra 3 Y. 7. 13. 0 

ouchee 8 2 | | a i | 
was eſſoign'd, and at the Day the Tenant was eſſoign'd, and the Opinion of the Court was, that i 
does rot lie, and it was ſaid that it has been adjudg'd, that at the Day of the Grand Cape Ad Vale. 
return'd, where the Vouchee makes Default when the Tenant has been eſloin'd, that it ſhall be 44. 
judg'd, and not adjorn'd, to rhe Intent that the Demandant ſhall have Judgment againſt the Tenn; 
to recover, and he over in Value, and all the Court agreed to it, becauſe it is for the Advantage of 


the Demandant to have his Judgment, but contra in the principal Caſe ; For there it is Delay to the 


Demandant. Br. Eſloign, pl. 104 cites 3 H. 9. 13 ———Firzh. Eſſoign, pl. 125. cites 8 C. 
In Formedon the Tenant vouch'd, and Proceſs continued till the Vouchee appeared ready to ener 
into the Warranty, and at this Day the Tenant was eſſoign'd, and the Eſſoign adjudg'd and ac 
| journ's; For it may be that he who appears as Vouchee is not the ſame Perſon who was vouch'd. Br. 
floign, pl 41. cites 22 H 6 3.—— Hob. 46. pl. 52. in Caſe of Qlanrickard v. Liſle. S. C. cited 
per Car. and that 5 E. 3. Eifoign 54 is the like, where the firſt Vouchee was efloign'd after an E. 


ſoign of his Vouchee; And 13 E 3. Eſſoign 6. and that a Roll of the Book of 22 H. 6. which i; 
the very Caſe with the principal Caſe was found according to the Book between Crull and Mantel. 


Mich. 22 H 6. in the Eſſoipn Roll. And ſo Hill, 34 H. 6. between Belgrave and Harding and 
divers others, but the Book of 3 H. J. was not warranted by any Roll; For Hobart Ch. J. faid he 
had cauſed it to be ſearched. N I | i 


This Stature 26, 52 H. 3. cop. 13. Enacts that after a Man has put himſelf upon an It 


eng not 142 heſpall have but one Eſſoign or one Default; ſo that if he come not at th 


3 "ra Day given him by theEſſoignor make Default the ſecond Day, the Tagueſt ſha 
2 Init. 126, be taken by his Default; * and if ſuch Inqueſt be raken in the County befor 
In Actiou zþe Sheriff or Coroners, it ſpall be returned upon the King's Fuſtices at 1 


Debt El e rg : ＋ ; . 49: 
5 en : 15 certain Day; and if the Party Defendant come not at that Day, upon his 


enen was Default another Day ſhall be affigned. And it ſhall be commanded to thi 
alleged, bur Sheriff, that he cauſe him to come to hear the Fudgment if he will according t! 
de ied by % [ngqueſt 3 at which Day if he come not, upon his Dejault they all proceel 


= ob . Judginent. In like Manner it ſhall be done, if he come net at the U 
Nail not be Se co him by his Eſſoig u. | 
tried by In ä | | | | | 
quelt but by the Certificate of the Mayor by the Mouth of the Recorder. Proceſs iſſued to the Mayor i 
certify, at which Day the Defendint prayed to be eſſuigned, and jo he was by the Opinion of the Wh“; 
Court; for this was not a Tria! per Patriam 2 Inſt. 126 | EE Os, 
_ Eſloign herc is taken tor a common Eſoign, and extendeth not to the Eſſoign De Servitio Regis &* 
2 Inſt. 126. | | 1 | dere. 

This Act reſtrains Delays, and therefore is to be underſtood where an Effoign does lie, and $15 
not any where done was before; and there tier Iſſue in a Sci. Fac, the Defendant ſhall not be e- 


4 
bu! 
» 


ſoigned. 2 Intt. 126. 


os >. ** „ K 
N — — 8 


"= a E ſſoign. 


— — . * 


Wu. „bee 20 
1 8 F 
— 


Bur if there are divers Tenants in a Præcipe, or divers Defendants in a Perſonal Action, though iti - 
Law they are but one Fenant, or one Defendant, yet each of them ſhall have one Eſſoign. 2 Init, 


26, : , FRY 1 8 5 
yy The Meaning of this Clauſe is, that if after Iſſue Joined in a baſe Court the Defendant hath had 
his Eſſoign, yet it the Plea be removed before the King's Juſtices, he ſhal] have another Eſſoign be- 
tore the J uſtic es; for the Proceeding in the baſe Court is not of Record above. 2 Inuſt. 129. cap. 13. 


27. 13 E. 1. cap. 2. After ſuch Time as any has put himſelf upon In- This Act 
| queſt, one Fſſoigu jkall be allowed at the next Day, but at the other Days is to be tn- 
| he raking of the Inqueſt ſhall not be delayed by Eſſcigns, whether he were 74 7 my 
| eſcigned tefore or no. Neither ſhall any Eſſoign be allowed after Day given per ſna 14 
Ice Partium, nor where the Parties conſent to come without E ſoign. of a common 

os or oo ES DN Ie = | . £#fjoign, and 

| n& of an Eſſoign De Servitio Regis; for that he may caſt when he will. 2 Inſt. gq14. —— Tho? 
| the Words of the Act are general, yet it mult be underſtood only in Caſes where an Eſſoign does lie, 
| which is implied by the Word (allowed) and therefore it the Defendant comes in by Exigent, or Cepi 
| Corpus, and joins Iſſue ad Proximum Diem he cannot be eſſoigned; for he remains either in Ward or 
goes by Mempriſe, and therefore before this Statute could not be efſoigned, and this is a Branch 
of Reſtraint and rot of Inlargement. 2 Inſt, 4177. 33 5 „ 

In Perſonal Actions before Iſſue joined every Default was pere mptory, but after Iſſue joined, the 
| frft Default is not peremptory, but the ſecond is, and this is by the Statute of Weftm, 2. cap. 27. 
| 2nd Marlb. Poſtquam aliquis ſe in Inqufitionem poſuerit, non habebit niſi unicam Defaltam; and this 
| Unica Defalra is always npon the Return of the Venire, and not upon the Diſtringas ; for the Unica 
| Defalta muſt be ad Proximum Diem, which is the Day upon the Venire. And though the Defen- 
dant never appears now upon the Return of the Venire, yet heretofore the Tenant was then demand- 
| ed folemnly, and if he made Def-ulr, there went our a Diſtringas againſt the Jury, with a Clauſe in 
it to diſtrain the Defendant, and if after this he made Delault again, it was peremptory, becauſe there 
| was no Proceſs left to fetch him in; Per Holt Ch. J. 1 Salk. 216. Trin. 2 Ann. B. R. in Caſe of 

Staple Hayden. | VVV E Ss £ | 
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28. 3 E. 1. cap. 42. In Writs of Aſſiſe, Attaints and Furis Utrum, This is not 
| after the * Tenant has once appeared, he ſhall be no more efſoigned, but ſhall © be intend- 
| | hes Fre 5 | ed of an 
| make his Attorney if he will, and if not, the Aſiſe or Fury jhall be taken Aſſiſe of 

through his Default. ook, on Novel Diſ- 
| ; eo be. 5 FVV! bod aeob ing feifin, in. 
which Writ the 'Tenant ſhall not be eſſoigned either before or after Appearance, but is intended of 
an Aſſiſe of Mortdanceſtor, and it is ſaid that _ e e of B. K. will not allow an Eſſoign for 
the Plaintiff in any Manner of Aſſiſe, nor tor the Tenant in Aſſiſe of Mortdanceſtor. 2 Inſt. 249. 

But if Aſſiſe of Novel Diſſeiſin be diſcontinued by the not coming of the Juſtices or Demiſe of 
King, the Tenant ſhall be eſſoigned in a Re-attachment, and ſo ſhall the Tenant in a Re- ſum- 
mons after a Diſcontinuance in Aſſiſe of Mordanceſtor. 2 Inſt. 399 __ 

An Aſſiſe of Mortd' was brought in Cheſter, and the Tenant vouched a Foreigner to Warranty, 
whereupon the Record was removed into C. B 15. Paſch. The Tenant nr þ be eſſoigned ; For the 
Plea in Bank is not the Plea of Aſſiſe, but the Plea there is only npon the Warranty; For the Aſſiſe 
ſhall nor be taken in Bank. 2 Inſt. 249. | 
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In- | This Statute is intended of the Tenant in an Attaint as well in a Plea Perſonal or mixt, As upon 
th | aPlea meerly in the Realty. 2 Inſt. 249: | „ : . Ws 

ball This extends as well ro the "Tenant in Law as to the Vouchee, and Tenant by Receipt as to 
| the Tenant in Deed ; For it is to ouſt Delay for the Expedition of Juſtice, and for the Eiſe and 

fore 1 ot the Jurors, and therefore being in equal Miſchief ſhall be in equal Remedy. 2 

4 nlt. 249. . „ - „5 hs *ͤ„„ „„ 

u, be Effoign here though ſpoken of indennitely is to be underſtood of a Common Eſſoigu. 2 

th Inſt, 249. py e Jar, 9 2 _ 

ted 29. In Plea of Land at the Petit Cape returned the Demandant was ef= _ 


Ly ſogned, and had Day till now, and the Demandant held him to the 
Detault. Trewe ſaid, the Default cannot be taken; for it is gone by KH 
| /oign, and this notwithſtanding the Tenant was compelled to anſwer to 
«70 the Default, Br. Eſſoign, pl. 87. cites 5 Al. 10. „ 
= 30. The Parol was put without Day in Pracipe quod reddat againſt a 
FD Pricr, becauſe the King ſent Superſedeas that he had ſeiſed the Land into 
5 is Hands by War, becauſe the Tenant was a Prior Alien, and after the 


iz WF Demandant brought Procedendo and Reſunmons where Parol was put with 
- out Day before, after Venire Facias returned and the Fury appeared, and 


* at the Day of ihe Reſummons returned the Prior was «ſigned, and it was 
| 15 | | ; Dy challenged, _ 
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Eſſoign. 


challenged, becauſe the Prior was at another Time ęſſoig ned upon the Juni, 


Facias in the firſt Act ion; et non allocatur; but che Effoin adning 
Br. Eſſoign, pl. 59. cices 21 E. 3. 44. 5 3 

31. In Precipe quod reddat the Tenant vouch'd to Warranty, and th. 
Vouchee counter pleaded by the Statute, and at the Day of the Venire Kc, 
returned the Tenant was eſſoigned, and after at the Mi Prins the |); 
mandant granted the Voucher, and in Bank Summons iſſued againſt 1, 
Vouchee who made Default, and at the Grand Cape Ad Valent” returned, th 


Tenant was efſoigned again. Thorp ſaid, he may well; for the /ir/ Þ,, 
ces upon which he was eſſoigned is determined by the Grant of the V. 


cher, and the Eſſoign was adjudged and adjourned. Br. Eflvign, pl "1, 
cites 39 E. 3. 8. | 


32. ing Time that a common Eſſoign lies, Eſſoign of the Service of - 


the King lies; Bur not e contra; For ar the Day of Return of Grand Cant 
or Petit Cape Eſſoign of the Service of the King lies. Br. Flloign, Pl. 42 
/ co noon 

33. In Debt the Defendant tendered his Law, and had Day &c. and 


at the Day the Plaintiff was eſoigned &c. and at the Day the Defendant 


was eſſoigned &c. and at the Day the Plaimiff was eſſoigned again, by 
which the Detendant went quit Without his Law, per Judicium Cy. 
riæ. Br. Eſſoign, pl. 49. cites 9 H. 5. 5. 

34. In Replevin after Iſſue at the Day of the Habeas Corpora return 


one caſt Eſſoign de Servitio Regis for the Plaintiff, and it was challenged, 
inaſmuch as after Iſſue a Man thall have but one Eſſoign or one De. 


taulr, but it was ſaid that this is intended of Conimon Eſſoign. Per 
Brown, the Statute is general of Eſſoign; But per Forteſcue this Ef. 
ſoign ſhall lie at what Day a Man will, Br. Eſſoign, pl. 65. cites 19 


. 


35 In Treſpaſs Proteffion was allowed for the Deſendant, and th 


next Day the Plaintiff caſt Repellance, and pray d Re-attachment againtt 


the Detendant, and Habeas Corpora again/t the furors and had it, and 


at the Day the Attorney of the Detendant was mig. hp and it lies 


well, per Cur. $ upon Reſimmons. Br. Eſloine, pl. 11. cites 34 


36. In a Formedon by ſeveral Demandants, ſome of them would not pr. 


cred, whereupon a Summons Ad ſequendum ſimul was awarded again(t 
thoſe that would not Proſecute, and at the Return thereof the Defen- 
dants would have been ſeverally eſſoigned againſt the Demandants in 
a Writ of Summons &c. The juſtices ot C. B. awarded that 2/ th: 


Defendants in the Summons &c. fhall have but one Efſoien fur them al, 


and that (hall be againſt the Tenant in the Formedon ; Per Cur. Bendl. 


58. pl. 98. Trin. 4&5 P. & M. . 1 | 
3. In a Formedon in the Deſcender, the Tenant had been eſſoigned up 


on the Summons, and alſo upon the View, And atterwards fleaded N. 


dona pas, the general Iſſue, and thereupon Iſſue was joined; And it 
he might be eſſoigned again after Iſſue joined was the Queſtion ? And 


the Court was of Opinion, That in a Real Action the Tenant may le 


foigned after 1ſſue joined, but not in a 25 Action, by the Statute 
ot Maribridge. Godb. 235. pl. 327. 
han's Caſe, . | 3 


ich. 11 Jac, O. B. Vaug - 


38. The Formedon did abate by the Death of one of the Demandants, 


and upon a new Writ brought by Fournies Accounts the Tenant elſuig nid, 


and it was moved by the Demandanc that the Eſſoign ſhould be qual} 


ed, becauſe the Tenant was eſſoigned upon the firſt Writ, but the 


* 


Win, | 


Eiloign was allowed by the Court. Brownl. 152. Brigham v. Good 


29. It 


——— K 


39. If there are three Defendants and one caſts an Eſſvign which is 
| act adjourned, the otheis have no Day in Court to caſt an Efloign. Ld. 
Raym. Rep. 79. Paſch. 8 W. 3. Burghill v. Gibbons. 5 


(J. 2) Fourcher by Eſſoign. 


; iT) 7 the Statute of W. 1. made 3 Ed. t. cap. 42. For as much as This A 
3 Demandants are often aclayed c. it is enatted that Parceners 23 Py 
er Tauts joint! znſerffed jhall not fourch by Efſoign, and all bave but Action in 
one Fſoign. „%%% hey ney „ reſpect of 

I | | | 1 5 . 3 the Word 

Demandant which is proper to Real Action; and alſo by the Words Parceners, Tenents, or Te- 
bants jointly infeoffed; But not to Action of Debt upon an Obligation, Covenant, or other like Per- 


2 


E ſonal Actions 2 Inſt. 251. Cap 43. | Jy | | 
This Act is to be underſtood after Appearance; For that is no Fourcher but after former Eſſoigns 
and reciprocal Appearance. 2 Inſt, 251. cap. 43. | 

E Ina Writ of Writ of Annuity againſt a Parſon, he prayed in Aid of the Patron and Ordinary, 
© and they, after each of them had had one Efſoign, would have fourched, but could not by the Rule 
© of the Court, and yet the Prayee is no Party to the Writ, 2 Inſt. 251. cap. 43. 

This Statute is made againſt the Foucher by Eſfoign of the Tenants, and not of the Deman- 
T ants... Tbid. | „„ | 

It extends not to Baron and Feme ſeiſed in the Right of the Feme, (bur this is remedied by the 
© Stature of Glouceſter ;) But where the Baron and Feme are jointly infeoffed they are within the 
E Purview of this Statute 2 Inſt. 251. cap. 43, g | 
All Jointenants are within this Statute though their Eſtate is created by any other Conveyance 
E than by Fecffment. Ibid. | | | | 5 | 


2. Stat. of Glouceſter 6 E. 1. cap. 10. provides, that where the Hus- This Statute 
band and Wife are impleaded in the Court of the King they ſhall not fourch 28 the 
ang 1 is HSE bs 24 Common Ef. 
4 by Eſſoign, Fe | A TD 4360p) | ſoigns and 
EE | ng 67 V By not to Ef. 
ſoign De Servitio Regis; And it extends oniy to Real Actions, and therefore in Perſonal Actions 
hey may tourch by Eſſoign. 2 Inſt. zt | | 

This Act extends to Eifoigns after Appearance, viz. after all the Tenants have appeared, and 
| theretore Baron and Feme may fourch by Eſſoign before Appearance notwithſtanding this Act. 3 
I 3. 5 | 1 „ 


| 3. 9 E. 3. Stat. 1. cap. 3. Ina Writ of Debt brought againſt Executors 
len foall ut fourch by Eſſoig n. 1 | e 5 

4 In Precipe quod reddat againſt four, two appeared and two were 
| </orrned, and at the Day the two, who were efſoizned, appeared, and the 
cler teu were efſoigned, which was challenged, and yer the Eſſoign was 
adjudged and adjourned ; For per Thorpe, they may tourch before Ap> 
| /earance notwithitanding the Stature 5 Contra after Appearance. Br, 
| Elloign, pl. 131, cites 38 E. 3. 18. „ ᷑ ü De 
5. In a Præcipe quod reddar, if a Verdict at the Niſi Prins be given 
| 44ſt the Tenant, and the Judgment 1s not given at the Day in Bank, 
bu the Parties are adjourned 111] the next Term, whether the Tenant can 
be then ettoigned, Dubitatur. Kelw. 132. pl. 108. Caſus incerti 
en Eo Ch uf nas eng: hk VVV 
6. In Replevin by two, the one appered, and the other was eſſoig ned, 
and ar the Day he, who was effoigned, appeared, and the other was «fſo:g u= 
%, and at third Day he who firſt effoigned would have been eſſoigned again, 
| and g Companion appeared, and the Etivign was Oulted, tor he thall 
Let LourCa, Br. Eiloign, pl. 3 cites 9 H. 6. 44. | 
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This Statuteaids Jointenancy by Deed but not by Fine, unleſs in Caſe of Dower. See Jenk. 9. pl. 15. 


— — —— 
— 2 x” ge 


— 


— I 
* * nr Is. 2 


— — 


— a * i _ — — E 2 — 
- — _ - — * . 
ws, en — n — 1 * F <= g 
23 Deer 2 7 ; - 
IT : 
— Eosen Peas — — — — — 


3 
= he 


— er lanes 


. 
gr A 


. 
EIS. — "Io 
K * 


e 


x S 


he trays om, p — ng enter . ” —— — —— — — Een — 
- £25k - : 2 5 PE — — 


ESR NEST. 
77 


ccc 


EIS 
* 
— 


* 


Eſſoign. 


J. In Debt the Defendant tendered his Ley-gager and had Day &c 
and at the Day the Plaintiff was eſſoigned, and after at this Day the |),. 
ſendant was efſoigned, and aſter at this Day the Plaintiff caſt any, WE 
Vſcigu, and it lay well, per Cur. For as long as the Plaintiff and D.. 
fendant agree they may Fourch by Eſſoigus; Quod nota. Br. Etloigne, MW 
Br. Eſſbign, pl. 7. cites 27 H. 6. 2. ts | i I 
38. The Tenant may be eſſoigned after the View, and at the Day the D. ſhi 
 mandant may be eIſoig ned, and this is no Fourcher, but if at the Day & We m 
the Tenant will be eſſoigned again, then ſpeak of the Fourcher &. ler 
by which the Eſſoign was adjudged and adjourned ; Quod Not. Mr © 
Fr. Eſſoign, pl. 85. cites 39 H. 6. 28, 29. 1 85 4. 


> ba brought againſt two or more Tenants, and after each of them has had 


they divide themſelves in Delay ot the Demandant, by Eſſoigns and 


Words ot the Statute import ſo much, which provides againſt the De- 
lay of Right by ſeveral Effoigns; Per Hobart Ch. J. And the Pro- 


ſoigns. 


18. It is ſaid to have been the Law ot the Times tor Tenants to tourch 


Journed, 28 C. 3. 97 b. adjudged, | 


9. Fourcher by Efloign on the Part of the Tenant is, when a Præcipe 


one Eſſoign, which is due to them by Law, they over again delay the 
Demandant by ſucceſſive Efloigns. 2 Iuſt. 250. cap. 43. _ 
10. As if a Præcipe is brought againſt A. and B. and A. is effoigned, 
and B. appears and hath Idem Dies given him; at which Day A. ap- 
pears, and B. is eſſoigned, (this is lawtuL) but then at that Day B. i; 
elloigned again, & nic Viciſſim & alternis Vicibus, this is called Four: 
cher by Eſloign. 2 Init, 250. 

11. To fourch in one of the Significations 7s to. divide, and becauſe 


Appearances interchangeably it is called Fourcher by Eftoign Ibid, 
12. The Statute 3 E. 1. cap. 43. Weſtm. 1. is not to be underſtog 

of a Writ of Partition where nothing is in Queſtion, but the Diviſion df 

the Land, but where the Right of the Land is in Queſtion, and the 


thonotaries ſaid, that their Precedents were ſo, and that in ſuch Caf 
they might ſever atter Appearance. Hob. 8. pl. 1). The Caſe of Et 

13. In a Formedon againſt ſeveral Tenants, one appeared and was «|. 
ſoigned, and then another appeared, and it was moved whether he could 
be eſloigned by reaſon of the Statute of Weſtm. 1. cap. 43. which 
ſeems to be that Parceners and Jointenants ſhall have but one Eſſoigi, 
and that they ſhould not fourch. Cur, contra; the Statute is to be 
underſtood of Kſ[ſoigns after Appearance, and ſo is the Book of 28 E.; 


betore Appearance, and ſo is 2 Inſt. 250. Hob. 8. and 46.,The Caſe dl 
Eiſoigns, if the Tenant vouched two, one Efloign may be caſt br 
each ot them ſingly. 2 Vent. 57. Trin. 1 W. & M. in C. B. Boy 
v. Milner. e „% WJ x SL 
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(C) Trial of an Effoign. 

Buy whom. 
1. IJ an Eſſoign be caſt, becauſe Nurſe to A. the King's Daugbte, 
the Plaintiff cannot take Avermenr, that the ſaid A. is of ful 


Age. aid therefore is not to have a Nurſe, becauſe the Eſſoignet 1s 
not Party to it, and therekore the Eſſoign ſhall be adjudged and ad 


(0.9 


J elloigned ; this cannot be tried immediately, viz. Whether or no the 


| mediately, becauſe the Elloigner cannot be Party to try any Chal- 
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Pl. 141. cites 14. H. 4 12. S. C. 


„„ 5 191 


19 
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(U. 2) At what Time. 


2 If an Edvign be challenged, becauſe ic is for the Plaintiff, * Br. El. 


| where he hath an Attorney, for whom the Eſſoign lies, this Challenge 2's" pl. 42, 


ſhall be tried at the Day which is given by che Efforgn, and not im- but no . 
it. h. 
lenge. 45 E. 3. 10: b. 0 12 I. 4. 14. 1 E. z. „ bs Eſſoign, pl. 
3. But Where an Elloign is challenged becauſe he was ſeen in Court, 0 _ , 
this ſhall be tried the tame Day, becalilc it lies in View and Record 8 p 2 


S P. 
of Court. 45 E. 3. 10. br | It the Party 


| 5 | ED . EO ET 70 
and not his Attorney, this 1s a Diſcontinuance of the Proceſs; for the Attorney only ſhall be e- 
ſoigned, and there he may put his Challenge upon the Eſſoign, that the Party has Attorney not re— 
moved, which ſhall be tried at the Day, and not before; for the Eſſoigner cannot be Party to the 
Trial of any Challenge; And fo upon every Challenge upon Efloign, unleſs where it is challenged 
becauſe the Party was ſeen in Court the fame Day, this ſhall be tried immediately by the View of the 
Party, and in recording of the Court 1f he was preſent or not, Br. Efloign, pl. 24. cites 45 E. 3. 10. 
—Fitzh. Eſſoign, pl, 155. cites 8s. C. „„ | | 


(U. 3) For the Tenant, 


4. Tf an Eſſoign be caſt by an Attorney, and the Demandant chal- In Forme- 
lenge it, becauſe another was made Attorney in the Plea, who was not og oe 


A | | | Ple 
firſt Attorney was removed, Ot other Matter t. becauſe rhe Eifoiner granted, and 
is not Party to the Challenge to try it. 11 Y. 4.87. D. the Deman- 


5. When the Challenge cannot be tried immediately the Eſſoign ſhall 1 
be adjourned upon the Challenge but not adjudged. por pailer 
v4 re 3 1 1 5 > of Right in 
the Franchiſe, and the Attorney of the Tenant caſt Eſſoign, where another Attorney was eſſoigned 
upon the Original, and becauſe this Matter of Challenge cannot be tried by the Eſſoigners, therefore 
per Cur. the Eſſoign Hall be adjourned but not adjudged, and if the Allegation of the Demandant be 
true, that he has another Attorney in Court, the Efloign ſhall turn him in Default at the Day, by 
which the Attorney {who was eſſoigned] appeared and prayed the View; And it was there agreed, 
that it the firſt Attosney be not * retained he ought to be eſſoigned, and not the other Attorney; 
quod nota Br. Eſſoign, pl. 41. cites 11 H. 4 8.37. . e | on: 
* Allthe Editions are (retained) but Quere if it ſhould not be (removed.) 95 
All the Editions are as here, but it ſhould be 11 H. 4. $9. b. pl. 39, —— Fitrh. Eſſoign, pl, 


137. cites S. C. 


3 — — *. 
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| (X) In what Caſes it ſhall be adjourned and adjudged. 


1. IN Quare Impedir if an Eſſoign be caft for the Plaintiff, and De- Br. Effoign, 
tendanr tairh that he hath an Attorney in the Plea, who is not ci- * > gg 
ſoigned, this thall not be adjudged, becauſe it it be true it thall be diſ- 3 3 
allowed , bur it hall be ac journed, becaute the Attorney may be re- only, viz. 
moved by the ]Alaintiff, 14 H. 4. 13. n 


| | | „„ . ſoign ſhall 
be adjourned, and the Challenge of the Defendant entered, and at the Day it ſhall be tried if true or 
not, and if he has Attorney, the Defendant ſhall have a Writ to the Biſhop. — Fitzh, Eſſoign, 


| &. 2) 18 


E ſſoign. 


2 


—— — 1 
922 


(X. 2) In what Caſes adjudged and adjourned, 


— im > 
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a Efloign, 2. Ik Demandant be eſſoigned, and the ſame Day a Protection is cat 
pl. 43. cites 


— — 


. tor the Tenant the Eſſoign thall be adjudged, becauſe the Demandant 1 
 eivgly, & hall not be nonſuited; bur it ſhall not be adjourned, becauſe the 1 
Poſtea ad- ar ol is put fine Die by the Protection. 10 H, 4. 25. b. l 
1 ornatur — 55 . | Es | 2 
4 Fitzh Eſſoigu, pl 194 cites S. C. | | | : ſoig 
3. In Mortdanceſtor the Tenant vouched B. who at the Summons Ad Nr. Pia 
. ran” was eſſoigned of the Common Kfſoign, and aſter de Servitio Regis, and C. 
1 aid not bring his Warrant at the Day, and at the ſame Day the Tenant i Ci! 
A d, efſoigned de Servitio Regis, and the Eſſoign was adjudged and ad-. ie 
1 journed, and Idem Dies given to the Vouchee ; tor none is Party but the not. 
0 Tenant till the Vouchee bas warranted, and therefore the Ailiſe lies well 1 1 
1 tor the Tenant, Br. Eſfoign, pl. gs. cites 23 All, 15. 5 Pla 
A 4. In Debr the Defendant came by the Exigent, and the Plaintiff was Me bas 
'F eſſciened, and thereſore it was adjudg'd and adjourned, and Idem Dies all 
1 i given 70 the Defendant without Mainpriſe. Br. Eſſoign, pl. 21. cites WE 
4 N 5. Mortdanceſtor againſt F. who vonched B. who was eſſoigned at e 
5 Summons ad Warrant” and at the Day was eſſoigned de Servitio Regis, and ; 
* did not bring his Narraut, and at the ſame Day the Tenant was efforgned, W- 
9 and the Eſloign was adjudged and adjourned, notwithitanding the De. 8 
A  mandaat prayed the Affie by Default of the Vouchee, who is not Party 
1 till he has entered into the Warranty; quod nota, Br. Eiloign, pl. 28. 
* cites 45 E. 3. 24. | ; = 1 n 1 
* At the Ex- 6. In Præcipe quod reddat again/# the Baron and Feme the Baron was ;. 
A gent the ſſoigned, and the Feme had Idem Dies, and at the Day the beme caſt R. 
N ee ſoign, which was challenged, becauſe they ſhall have only one E.. Ni 
"8 was eſſoign- 15 | ga, J wy Loh d Ole 
|: 


ed, which Tenant, but becauſe tbe Starnte is Ohio poſtquam ſemel comparnuerit in 

was adjudg*d Curia, ideo allocet* ei Efſon', which is intended after Appearance, theretore 

_ andaojurn- the Effuign was adjudged and adjourned, as it is oſten ſaid elſewhere, 

| 3 and 34 E. 3. as it is ſaid chere. Br. Etloign, pl. 29 cites 48 E. 3 20. 

given tothe | | 3 58 | „ 
Detendant without Mainpriſe; quod nota. Br. Exigent, pl. 53. cites 48 E. 3. 23. 


— 

PFF 

TTT 
: | 


E 


In Formedon in London, the Tenant pleaded Warranty and Aſſets de. 
ſceaded in a foreign County, by which the Record was ſent into Bank, and 
Day given, and after Venire bacias iſſued, and at the Day the Tenant was. 
eſ/ugned, and becaule this is the fr/t Day, and he was ut Haig ned tn Lon» 
a0, theretore it was adjudged and adjourned. Br. Eiſoigo, pl. 30. cies 
EC 236 No He | „ 
0 8. In Deceit after Day given to the Party Salvis Atvantapiis &c. the 
Defendant was eſſoigued, and rehearſed all the Writ in this Hſſoigu in Effect, 
which was thewn to the Court, and the Elioign was adjudged and ad- 
journed. Br. Eitoign, pl. 32. cites 2 H 4. 16. 
o. 2uare Impedit by the King againſt two who pleaded to Fudoment, 
and they were adjourned, and at the Day they were demanded, and were 
- efſoigned, and it was adjudged and adjourned, notwithſtanding it Was 
141d that the King was Party, Br. Elloign, pl. 33. cites 3 H. 4. 15. 
10. In Ouare liupedit by the King, at the Venire Facias returned the 
Attorney of the Le/end nt was eſſoigned, and aſter the Eſſoign adjudged, 
pts and betore the Adjournment, the Attorney was ſeen in Court. Per 
| Galc, this is not material after the Eſſoign is adjudged, and the E/v:gn 
5 . 15 Y e 
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7 945 adjourned wtzorthflanding that the King was Party. Br, Eſlvign, | 
pl. 36 cites 7 H. 4. 39- CC 5 

ri. A Man had two Attorney's, and the one Was eſſoigned, and the other 
ct; And per Hull, in this Cafe where a Man has two Attorneys, and 
the one is effoigned, this ſhall be adjourned but not adjudged. Br. Eſ- 


** |. 43. cires 12 H. 4. 25. 1 85 

ſoign, pl. 43. | «4 6 S- 5 SE | 

E fs In Frætipe quod reddat the Tenant had Aid of him in Reverſjon, 
obo leaſed to him for Life, and at the Day of the Summons ad Auxiliand® 
raurned the Prayee was eſſoigned, and at the Day of this is eſſoigned, 


* 


- 


and it was adjudged and adjourned; quod nota; Per Cur. Br. Eſ- 
W foign, pl. 12. cites 34 H. 6. 15. RS + 
Iz. In Debt at the Pluries Capias the Defendant came in gratis, and the 
Plaintiſf was effoigned, and it was adjudged and adjourned per Cur. 

E Crtra it thall be 4pon the Exigent, er it the Shetiff had returned Cepi 
Y Corpus ; for the Detendant ſhall not be awarded to the Fleet, nor the Ef- 
E {oizner to Mainpriſe, unleſs the Plaintiff appears and be ready; quod 
W nota. Br. Eſſoign, pl. 16. cites 34 H. 6. 45. | 85 

14. Atter the Parties are at Iſſue, and the Defendant is eſſoig ned, if the 
Pplaintiff appears the Eſſoign ſhall be adjourned, and by this the Parties 

E have Day. Br. Diſcontinuance de Proceſs, pl. 32. cites 1 H. 7. 21. by 
all the Prothonotaries. | 


4 . "- 
* — 
* - n * 


3 : w e — * 
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(Y) Warrant of an Eſſoign. 
In what Caſes to be made. 


© i. DEFORE the Statute of Narlbriage cap. 20. [19.] at the 87. Fign. 
= Common Law, in an Effoign de Malo veniendi, the QF pl. 45. cites 
© Coictor ought to ſwear, that his Maſter was ſo ſick by the Way,, © 
© that he could not come. 12 H. 4. 24 b. 23. bb 5 
2. But this is col l'd by the ſaid Statute in Cale of Common Eſſoigns. Br. Eſſoign, 
FJS ĩͤ WEE: 
A | 5 pee gh 5 | | cires 5 E. 4. 
F : 50, per all the Juſtices. ——Ibid. pl. 108. S. P. Cites 2 E. 4. 16. 


| 5 Tf a Man be efſoign'd of an Eſſoign de Service le Roy, and Br. Efvign, 
| Afterwards a JIrotection is caſt for him, if a Re-ſummons be ſued, ?* 4 ce 
| tis revives the Whole, and theretore the Elloign ought to be war⸗ har the vet 


© ranted, 12 D. 4. 14. 8 Opinion Was 


8 5 | F N | that the 
© Re-ſummons does not revive the Whole which was done before but the Original. 


And Fitzh. 
: F+lloign,pl. 138 cites S. C. and that by Thirnethe Plea is not reviv'd in the ſame Plight as it was before. 
And the Year-Book at Fol. 15. is, That though the Parties are come to new Proceſs after the 
he. ſummons, at is Deccit and Fal ſity done to the Court at one Time, which Falſity is not purg'd by 

© the firſt Summons, if he does not warrant the firſt Efloign. „ = or mo We, 


4. An Eſſoign de Service le Roy ought to be warranted, 21 E. 3. * Br. E- 
. 27.62. = Te RO MP eh. MO On 3 pl. 
ö 5 | 3 eons 7 cites | 
8. C. Br. Eſſoign, pl. 53. cites S. C and becauſe the Baron who was effoign'd de Servitio Regis 
cid not bring his Warrant at the Day ot the Return, the Feme was efloign'd de Servitio Regis, and 


4 allow'd And the Statute of Marlbridge is not intended of this Efloign Br. Eſſoign, pl. 106. 
| EttS 5 E. 4. 70. by all the Juſtices ——— vid. pl. 108, Cites 2 E. 4. 16. S. P. per tot. Cur, 
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Fitzh. E. 


oign, % Elfoign ought to be warranted, 13 E. 3 19. b. 


cites S. C. 


Fitzh. Ef. 
ſoign, pl. 7. 
Cites 8. C. 
Fitzh. EL. 
ſoign, pl. 
359. cites 


4 Ns 


This Act 
fſpeuks gene- 


rally of E(- 
ſoigns, and 
yet it is par- 


ticularly to be underſtood of one of the five Eſſoigns, and that it is of the common Eſſoign De M. 


Efloign. _ 


Ik a Feme be efſoign'd becauſe Nurſe to the King's Son, th 


6. But when the Eſſoign is caſt, there is no need of ſhewing y 
Thing to prove the Feme a Nurſe to him, for the Efloign may h 


brought the next Day. zo E. 3. 19. hb. 


7. If the Tenant be eſſoign'd de Service le Roy, and before i; 
Day which he has thereby, che Parol is diſcontinued by rhe Demiſe 9 5 
the King, and a Re- ſummons ſued, pet the Tenant need not un! 


of the late King. 1 E. 3. J. b. udjudged. 


8. The Statute of Marlb. cap. 19. enatts, That in Counties, Hundr, 
Courts Baron, or * other Courts, none ſhall need to ſwear to + warrant H 


Eſſoign. 


lo veniendi, ſo as in the Eſſoigu De Servitio Regis and the reſt he that caſts the Eſſoign muſt fil 


be ſworn, the Delay in them being ſo great. 2 Inſt. 1 
* Theſe general Words are interpreted to extend to the 


37 | E 
Lins Courts of Record at Weſtm uM 


other Courts of Record, though the Act begins with Interior Courts; For otherwiſe theſe Gegen 
Words ſhall be void; For it cannot extend to Inferior Courts, and lower than theſe that are particy 


larly named, 


t Warrantizare eſt jurare quod ita detentus fuir Ægritudine in veniendo verſus Curiam quod . 
it, which was the Oath of him that caſt the Efloign at the Common Law before this 1; 


nire non potu 


2 laſt. 13). 


o 


* Br, Eſ- 
ſoign, pl. 54. 
cites $ C. 
EFizh. E(- 
loign, pl. 8. 
eites 8. C. 


and this is an Exception of the General Rule. 2 Inſt. 137. 


9. Eſſoigner ought to appear in proper Perfon upon Effoign de St 
vitio Regis; For if he does not bring his Warrant, Action ot Diſcat lu 
againſt both. Br. Etloign, pl. 44. cites 12 H. 4. 24. 
10. Bill againſt one in Cuſtodia Mareſchalli at the Venire Facias, tit 
Jury hl not attend the diſcuſſing of the Doubt, bur (hall go and come agii 
by Proceſs when the Doubt is diſcuſs'd. Br. Ettoign, pl. 196. cus 


5 E. 4. 70. 


11. It Tenant be eſſoign'd de Sevitio Regis, and has a Day to bring n 
his Warrant, and at the Day comes and pleads, that the Demandant bu 
releaſed to him all the Rig ht which he has in the Land, but does not bi 
any Warrant to warrant the Eſſoign, and whether he ſhall be receivedu 
plead this Releaſe dubitatur. And Keble took a Diverſity, whetitt 
the Releaſe was made before or after the Etioign caſt, and it atter, {aid 
the Tenant had no Day before to plcad it, and by the Releaſe tit 
Right accruing by the Detault was ditcharged. Kelw. 135. b. in . 


119. Catus incerti temporis. 


he 7 — 


(Z) At what Time it ought to be headed. 


1. V HE Nan Eſſoign is caſt it ought to be warranted a: th 


Day which he has by the Etloign 5 Ut atherwile there Wit 


be a Oelault at the Clloign caſt, 21 E. 3. * x3. f 37. Ca. b. 


t Br. Eſſoign, pl. 57. cites 8 C. 
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rant the Elloign at the Dap; for he is not upon the Ke dumm 
to ankwer for any Octault; and the Juſtices now are not the Ju 
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| | 1 | * | FO — en 
2. It a Man be eſſoigned de Service le Roy, and at the Day a Pro- Br. Eſigny 
tection be caſt, and afterwards the Reſummons is ſued, And the Par- pl 42. cites 
ty is ſummoned * of a common Eitoign, he need tiot thew the Warrant 


of the firſt Efloign at this Day, becauſe his Abſence is ercuſed by this. W e 
12 Y. 4. 14. b. | | | | the Serſe 
imperfect, 


and that after the Word (ſummoned) theſe Words, viz. (caſts 4 


| . | common Eſſoin) ſhould toll 
(which I ſuppoſe he intends inſtead of the Word (of) ]. | ) hou e 


3. But at the Day which he has Br. Enoign 


by the laſt Eſloign he may ſhew 
both Warrants, 12 I. 4. 14. b; e e 1 156 OR 
| en, T Fitzh. Eſfoign; pl. 138. Cites 8. C. 


4. Ik a Pan be eſſoigned de Service le Roy before Appearance, any Br. Eſvigny 
afterwards makes Default, by which a Grand Cape iſſues, if at the eee 5 
Return Ok it he appears and does not warrant the Eſſoign, he ſhall loſe 3 
the Land. 12 ID, 4. 14. b. Cura. | | | ET Ry fe 
| 3 ; 8 Fitzh. Ef- 
| ſoign, pl. 138. citesS. C, 
5. By the Statute of Gloucefler made 6 E. 1. cap. 8. In Treſpaſs and other When the 
Plas, where Attachment and Diſtreſs lie, if the Defendant l himſelf Demaudant 
of the King's Services, and bring not in his Warrant at the Day given by or „ener 
ND 3 5 eee e is eſſoigned 
the Eſſoign, he ſhall recompence the Plaintiff Damages for his Fourney 20 4. de Service 
or more, at the Diſcretion of the fuſtires, and be amerced to the King. le Roy, and 
| | 1. F I, „„ at the Day | 
brings not in his Warrant, this ſhall be adjudged a Nonſuit 2 Inſt. 314. — The Starute ſavs, 
where there is one Defendant &c. he ſhall pay 20s. and if there are divers Defendants, and they 
are eſſoigned de Service le Roy, and at the Day bring in no Warrant, every one of them ſhall pay 
20 8. For they are in Law ſeveral] Eſſoigns. | 9 ; | 5 | 
And the Court by their Diſcretion may by Force of the AR increaſe it to a greater Sum, as ſome- 
times to 40 8. &c. „5 „„ > | 8 = 
And albeit this Branch does not by expreſs Words determine what ſhall be further done, yet if the 
Eſſoign were caſt after Iflue in a Perſonal Action, and ſeeing the Eſſoign for want of a Warrant is 
turned to a Default, it follows that by the Common Law the Inqueſt ſhall be awarded by Default, 
and therefore in that Caſe he ſhall have the 20 s. for the Journey by the Statute, and by the Inqueſt 
recover his Damages and Coſts by the Common Law; for Statutes made for the ouſting of Delays are 
ever conſtrued liberally and Weficially. „ NVP | | „ 
In a Real Action, it an Eſſoign be caſt for the Tenant de Service le Roy, and no Warrant is 
brought in at the Day, he ſhall not pay the 20s. & c. for this Act extends not to Kcal Actions; 
but a Petit Cape, or a grand Cape, ſhall lie as upon a Default, as the Caſe mall require, Inſt. 314. 


6. In a Writ of Dower the Tenant was eſſoigned, and the Eſſoign ad- 
journed in Craſtino Purificat? at which Day the Demandant did not appear 
with the Writ, and demand the Tenant, but would have a Grand Cape 
made out. This being thewn to the Court, they laid, the Demandart 
mult be Nonſuit, he not being ready in Court at the Day of Adjourn- 
ment of the Eſſoign to demand the Tenant, and the Tenant was there- 
bony in no Default. 2 Vent. 117. Hill. 1 & 2 W. & M. in C. B. 
Anon. | . ä | 
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malt teſtif | | | kh 
that he AS Dal. 46. pl. 3. Anno. 5 Fliz. Anon. 


I 


(A. a) Warranty of the Eſſoign. 


1. IF Effoign be caſt by a Stranger, and à Day given by the Er 


ſoign whether tbe lame Day to bring in the Warranty of the 
Cſſoinn ſhall be given to the Effoigner, or the Tenant Himilett du. 
bitatur. D. 4. 5. Ma. 154. 16. 3 3 | 
2. Ik an Elloign be caſt by a Stranger Octabis Trinitatis, if the 
Utas be Dies Dominicus aud not Juridicus the Warranty (hail be to 
warrant the Ablence of the Party Octabis Trinitatis generally, and 
not Die Lune in Octabis Trinitatis. D. 4. 5. Mar. 154. 16, 17. 


(A. a. 2) [Warranty of the Eſſoign.] 
How it ought to be. 


Br Eſſoign, 3. An Cfſoign de Service le Roy ought to be warranted by Writ 


4 Fw. Otit of the Chancery, and not by rhe King's Letters Pattent. 12 h 
Hull. 12 4. 15. 5 | 
H. 4 14.— | | 


Fitzh. Eſſoign, pl. 138. cites S. C. 


4. The Warranty of the Eſſoign ought to be by Letters Patents 
or by cloſe Yrit. QUuzre, O. 4 5. Ma. 154. 16. 
F. The Warranty ought to recite che Effoign, and that the El 
ſoincr has been {worn (tor he ſhould be ſworn Ve vericate Eitonii.) 
Mere. D. 4, „ Ma. 154. 66 | 
6. In Præcipe quod reddat the Tenant was efſoin'd de Servitio Regis, 
and at the Day ca/t Protection without other Warrant of Eſſoign, aud well, 
per Cur. and the Protection allow'd ; For the one proves the other, Br, 
Eſſoign, pl 34. eites ) H. 4 ; 7 | 
n. Etfloign of Service ot the King mult be warranted by the Eſſoignet 
in proper Perſon. Br. Efloign, pl. 42. cites 12 H. 4. 14. by Hank. 
8. At the Petit Cape the Tenant caſt Kſſoign de Servitio Regis, and it 
was adjourn'd &c. and Day given to bring in his Warrant, and at the 
Day he brought Warrant under the Privy Seal, and it was held no War- 
rant; For 1 ct to be under the Great Seal, So of Protection; For the 
Juſtices tir by Commiſſion under the Great Seal, and therefore that 
which diſcharges them ſhall be of as High Nature, and therefore the 
Etfoign ſhall turn him in a Default, Per Judicium, quod nota, Br. 
'.Etfloin, pl 19, eites 353. H. 6. 2. = 


2 Inſt. 314. 9. Ar the Summons ad Auxiliandum the Plaintiff was eſſoign'd de 


= Feel Servitio Regis, and had Day till the firſt Day ct Eaſter Term to bring 
eg, in his Warrant under the Great Seal, and not under the Seal of the Captail. 


in the 5 | ONE, | 
King's Service &c. v hich commonly is upon Ce: tihcate made to the Le. Chancellor by the Captair 
of the Hoſt under whom be ſerves. 125 | | | 
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(B. a) How it ſhall be made. 


| 1. FF an Effoign de Servitio Regis be caſt for the Tenant in an in Artaine 
| Þ Arraior, this may be afterwards warranted by Weit agreeing de Lenant 
| with the Eſlolgn, though it does not agree with the Driginal of the wie 


* | foign*d de 
Attalnt. 4 All. 2. adzudged. . 


| a | 2 | | | Regis after 

| 5 . *Y ns 8 a 2 a a 

Appearance, and it was adjudg'd and fo adjorn'd notwithſtanding the Statute of Weſtm, 1. For this is 
taken of the common Eſſoign cap. 46. and atter the Writ, which this warranted, did not agree with 
the Writ of Attaint in Quantity of the Land by which the Attaint was taken, quod nota. Jut {es 


| now the Statute 5 E. 3 of Eſſoign, tit. Artaint, the Eſivign is onfted. Br. Ellbign, pl. 86. cites 


| $. C.——Fizh. Eſſoign, pl. 63. cites S. G | 


7 


(C. a) = Deſault or Appearance at the Day. 
The Effect thereof 


1. IN Debt the Defendant was eſſoigned at the Venire Facias, and at 
| 1 the Day thereof was eſſoig ned de Servitio Regis, and at the Day of 
this did not bring his Warrant, and the Plaintiff prayed the Inqueſt by 
Default, and could have only 40 8. Damages tor the Delay, and Niſi 
© Prius awarded, where the Statute of Glouceſter cap. 7. is, that by 
| ſuch Non-Warranty he ſhall loſe 20 8. for the Journey, or more, as 
the Diſcretion of the Juſtices ſhall ſerve, Br. Eiloign, 57. cites 21 
2. In Præcipe quod reddat the Baron and Feme prayed to be received 
| by Default of the Tenant, and the Reverſion traverſed, and Ven. Fac. a- 
| warded, and at the Day the Baron made Default, and the Feme prayed 
to be received and the Reverfion traverſed, and Ven. Fac. awarded, and 
at this Day the Feme caſt Eſſoign and did not appear, by which the De- 
ma dant demurred, and becaule the is not Party till the be received in 
Fact, therefore the Eſſoign was guafhed, and Se;/zn of the Land was 
awarded, Br. Eiloign, pl. 48. cites 5 f. 5.11. _ 

3. In Præcipe quod reddat the Tenant made Default; rand Cape 
was awarded, and at the Day the Demandant was eſſougned, and the 7e- 
| ant made Default, and one prayed to be received by Cauſe inſufficient, be- 

(auſe the Grant of the Reverſion bore Date before the Leaſe for Life; and 

per Paſton and Hals. the Eitoigner may pray Seiſiu of the Land by the 

Default of the Tenant, and the Inſufficiency of the Cauſe. Br. EI- 
loign, pl. 50. cites 9 H. 5. 10. ; DL 

4. In Præcipe quod reddat the Tenant waged his Law of Non-ſummons 
at the Grand Cape, and it was adjourned &c. and at the Day the De- 
 mendant was eſſcigued and the Teaant made Default, and rhe Effoigner 

prayed Sein ot the Land, and it was admitted that be well might. 
Br. -Efloign;: pl. 62. cites g H. 6. . 

5. In Treſpaſs the Sheriff returned the Defendant attached by 20 Sheep, 
Price 20s. and at the Day the Defendant was eſſoigned, and per Judi- 
cium it lies well, and if he appears at the Day that he has by the Eſ- 
Toign, he ſhall ſave the Attachment; For otherwiſe it is forfeited, per 

Aſhton. Bur ſee the Caſe next there that it is ſaved by the Efloiga 
: | Fee | | On though 
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5 though he makes Default at the Day of Efloign adjourned, and hi 33 
+3 | ſhall have Writ to deliver to him his Goods immediately; quod nota, Bt I n 
11 | Eſſoign, pl. 13. cites 34 H. 6. 28. __ | = US 
6. Dower againſt A. B. and C. and at the Day A. made Default, wy Peli 
B. was eſſoigned, and C. appeared, and Idem Dies was given to C & mak 
At the Day A. made another Default, and B. appeared, and C. caf EE. cite 
ſoign, and well; For every one ſhall have an Effoign notwithſtanding hs 
the Statute, but after they ſhall have no more Effoign ; quod nora , hy be 
which he prayed Seiſin of the Land againft A. who made Default aſtet ing 
Default; but Danby ſaid No; For it may be that when C. appears 1, 
will take the entire Tenancy, and then there is no Reaſon that C. thouly MW — 
loſe a third Part by Default of A. and the Court may record the De. 
fault now; And therefore it ſeems that at the Day &c. if C. des yn 
1 take the entire Tenancy, Seifin of the third Part ſhall be awarded az ainf 
5 | : H. Br. Eſſoign, pl. 116. eites 2 E 425 | 5 


— 


2 


(D. a) Default ſaved by Eſſoign. 
In what Caſes. 


OTE, per Martin and Bab. clearly for Law, that if Zeuant is 
N Præcipe quod teddat returned makes Default at the Summons, 
and aſter at the Grand Cape he appears ready to ſave his Default, and the 
Demandant at this Day is efſoigned,. this Efloign ſhall ſave the Default; 
quod nota ; So that at the Day ot the Eſſoign the Tenant need not fave 
his Default; For this is releaſed by the Kſſoign of the Demandant, but he 
hall have Idem Dies; But i the Tenant had made Default at the Dy 
of the Grand Cape returned, and the Demandant had been eſſoigned, this 
thall nor fave the Default of the Tenant ; Contra it he appears at the 
Grand Cape; Note a Diverſity; and there the Eſſoigner may pray Seu 

of the Land; For there the Tenant who made Default cannot have Day 
by the Etlorgn, and then the Proceſs would be diſcontinued ; Contra 
where he appears; quod nora Diverſity; But where he appears at the 
Day of the Grand Cape and has Day by the Eſſoigu, and makes Default 
at the Day of the Hſſoign, Petit Cape thall iflue ; quod nota ; Per tot. 
5 and per Brown Prothonotary. Br. Saver Detault, pl. 5. cites; 
1 3 quod reddat at the Grand Cape returned the Demandant is 
eſſvigned, the Default of the Tenant is faved and releaſed ; For 7h: 

+ ſſoignor cannot declare, nor do any Thing but pray Proceſs, Br. Saver Le- 


Br. Eſſoign, I. 
pl. 1. cites 
8. E. 
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fault. pl. 9. cites 33 H. 6 44. 55 
3. But it the Tenant tenders his Law of Non-{ummons in Precipe quod 
reddat, and has Day, and at the Day the Demandant is eſſeigutd, the 
Default is not by this releaſed ; For the Demandant has taken him- 
ſe lf to the Default, and alſo this is an Iſſue which ought to be tried, 
quod nota Diverſity. Br. Saver Default, pl 9 cites 33. H. 6. 44. | 
4. Note per Pigot, Choke and Needham, it the Tenant in Prociie MR © 
quod reddat make Default, by which the Tenant wares bis Law of Nev» WM : 
| ſummons, and at the Day the Demanaant is Hog ned, this does not waive * 
the Detaulr ; For it is an Iſſue in Eſßelt, and ice a Diverſity 5 and 9 ö A 
|  Fabove] between theſe Cates, and this Caſe; For before Iſue ihe De- Ky 
mandant may delay ed when it pends in Proceſs, but here the Le) | - 
Gager is Iſſue, theretore Contra here. Br. Saver Detaulr, pl. 34. cites MW 
SES = 8 . 
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5 | ſummons, and at the Day the Demandant is eſſoigtied; this is no Releaſe 
. 7 ihe Default; but Contra if the Demandant be eſſoigned at the Day of the 
al Petit Cape, but Etloign of the Plaintiff upon Cepi Corpus returned ſhall 
8e make the Defendant to go without Mainpriſe. Br. Eſſoign, pl. 136. 


% dies 8 E. 4. 2. per Choke, Needham and Pigot. > 
6 The Cafting of an Eſſoign is no Appearance, but is an Excuſe for not 
x | appearing ; Agreed. Freem, Rep. 239. Mich. 1677. in Caſe of Flem- 


7 Abel ; 

5 bo I | . 

ud — | 

n +46.) Quaſhed ; for what. 


. VXTRIT of Right was removed out of t he Court of Aucient Demeſne 
— = by Recordare, for a Cauſe at the Suit of the Tenant, and at the 
Day the ſame Tenant was eſſoigned, and it was quaſhed per tot. Cur, be- 
© cauſe if the Cauſe was inſufficient or not true the Parol ſhall be remanded, 
and if it be true and /afficient, the Parties were at Common Law by Writ, 
and ſhall not proceed upon this Parol ſo removed, and therefore the Eſſoign 
| is to no Purpoſe quacunque via data, quod nota, and the like Matter 
E Tin. 19 E. 3. and e contra 16 E. 3. Br. Efloign, pl. 14. cites 34H. 6. 35. 
2. Trinity Term, and all the Days of the Return thereof by Name, 
and Oct. Mich. were adjourned to 15 Mich. next, and therefore all Ei- 


—W «x. In Precipe quod reddat, if the Tenant wages his Law of Nor- 


05, WW foigns taken at the firit Day were void; for no Roll is made there of 
the WE Trin. Term, but all that ſhould be in this ſhall be at 15 Mich. for no 
ut; Roll is made ef the Term adjourned, bur only of the Writ of Ad journ- 
by i wear: cuod noms.” Be i ol. 1. © FT. FEW OE CDG 
1 ment; quod nota. Br. Efloign, pl. 111. cites 4 E. 4. 21. 

this eo 

the „ ĩ· 5 

405 (F. a) Proceedings. 

199 1 — I | | 5 | | 
th 1. IF the Defendant be eſſoigned at the Day of the Venire Facias return' d, 
aut yet Habeas Corpus ſhall iſſue againſt the Jury returnable the 
tot. ame Day that the Eſſoign is adjourned ; tor otherwiſe the Proceſs is 
es 3 diſcontinued againſt the Jury. Br. Eſſoign, pl. 137. cites 21 E. 4. 20, 


2, It in a Formedon ſome of the Demandants refuſing to proceed a Sum- 


Le. Lenant in the Writ of Formedon ; Per Curiam. Bendl. 58. pl. 98. 
Irin. 4 & 5 Ph. & M. Anon. | | 


| "cas Ad ſeguendum fin iſſues againſt thoſe who would not purſue, all 
he de Detendancs ſhall have but one Efloign, and it ſhall be againſt the 


ad WW 3: M hen it appears that the Tenant was eſſoigned, and the Eſſoign ad. It the De- | 


me 'rurmed till another Term, the Parties thereby are out of Court, and their 2 has s 
im- -{1tcorance caunot be recorded; And becaute in the principal Caſe an Ap- pia 5n che 
ied, bearance is recorded, and a Plea pleaded on the Roll, it ſhall be in- Efſoign Roll 

| tended a Practice and Miſ-entry, (as in Truth it was, and as appeared to a ſubſe. 
cine I © Examination) then otherwite ; Wherefore the firſt thall be intended 9%" Terms. 
%. de true Roll, and all Proceedings ſhall be according to it, and the Ap- wang ug 
ire Fearance alter, when none of the Parties had Day in Court, is void; pearance of 
i 9 ad fo the Plea pleaded, and Trial and Judgment thereupon, are erto- the Term in 
D:- 3s. and not aided by the Statute ot ſeoffails; And tor this Cauſe Wet hs 3 
ly i /n\gmenr was reverſed. Cro. E. 367. pl. 2. Hill. 37 Eliz. B. R. „en; Son 
tes a E088. v. Annesby, 5 the Plaintiſt 

. FX |; | SE | 55 by the Eſ- 

inn n- Roll bas the ſame Day given bim as the Defendant has, and the Defendant will not be allowed 


tO 


200 _ Efloign. 


to appear and plead in the Abſence of the Plaintiff, Gilb, Hiſt, of C. B 11.— - If he effoipn.; 
(virz.. ſent his Excuſe for not appearing) the Excuſe was to be ſent on the Day that the Writ Was - 
turnable; for if he omitted that Dav an Exception might be entered to his Non Appearance, and 1 
Order had, that Non recipiatur Eſſonium Defendentis ; and from this Exception the ſecond Day Ates 
the Return of the Writ was called the Day of Exception. Gib. Hiſt, of C. B. 11, and in Mary, By 
Cro. E. 367. | TE ek _ £ 


4. If the Tenant be eſſcigned before the Vouchee enters into Warranty, | 
that the Efloign is granted in reſpect of the Pleas which may ariſe be. 
tiveen the Vouchee and Tenant, yet it 75 70 be entered between the Lunau 
and Demandant, and not between the Tenant and Vouchee, and Idem Dis 
is ſtill ro be given to the Parties not effoigned. Hob. 47. pl. 52. Early 
Clanrickard's Caſe. 5 | ; 

5. Upon an Eſſoign of the Defendant an Idem Dies oug ht to be ginn 
to the Plaintiff ; Agreed per tor. Cur, Carth. 173. Hill. 2 & 3 W. & 
M. in B. R. in Caſe of Clobery v. the Biſhop of Exeter. 


* 


(Ga) F leadin gs. 


Br. Cauſe, I. IN Mortdanceſtor in Cheſter the Tenant vouched foreign to Warrmy 
pl. 21. cites by which the Demandant cauſed the Record to come into Bank 1; 
9.05 Paſch. at wnich Day the Tenant was eſſoigned and challenged, becane a. 
ter Appearance, where the Statute ouſts it 3 to which it was ſaid that ti 
Plea here was no Plea of Afjiſe, but all upon the Warranty; tor the 4. 
{ile thall not be taken here, and as Herle was to have drawn the Effoig 
he ſaw that the Eflotign was i Placito Mortis Anteceſſorts omitting this 
Word (4//a) Mortis Anteceſſoris, and becauſe the Word Allifa 23 
wanting the Efloin was quaſhed, and the Default of the Tenant recort- 
ed, and the Record remanded ro Cheſter to take the Afliſe with the 
Record ot it which was made in Bank, Br. Eſſoign, pl. 89. cits 

8 All. 22. „5 . : . 

2. A Man cannot be eſſoigned againſt the one Tenant in Præcipe qui 
reddat brought by him againſt two by ſeveral Præcipes, and appear again 
the other; but the Etloign was amended and caſt againſt all; The Rev 
ton ſeems to be becauſe a Man cannot appear and be abſent at one Inſtun 

and one Place. Br. Detaulr, pl. go. cites 21 E. 3. 36. 
S. P. for an 3. The granting of Eſſoigu where Eſſoign does not lie is not Error; Con- 
Eſſoign is tra of denying Elſoign where it does lie. Br. Eſſoign, pl. 116. cis 


only dilato- 

1. Can. 32 H. . 
73. Hill. | | „ . : 
:& 3 W. & M. in B. R. in Caſe of Clobery v. the Biſhop of Exon. 


4. He who is eſſoigned upon Summons ſhall not ſay that it was uot 11" 
N &c. Per Wich. quod non negatur. Br. Eitoppel, pl. 45. c 
40 EZ 30. | 8 3 „ 

* 8. P. Br. 5. In Præcipe quod reddat the Tenant at the Grand Cape waged li 
Eſloign, pl Law of Nonſummons, and at the Day is efloigned, and the Dydndi 
6 * 3 H. appears, and at the Day ot Etloign the Demandant was efſurgnen, and i 
48. Tenant made Default ; And per Marten J. the Eſſoigner may * pray 
in of the Land, quod Hully conceſſit. But the Eſſoigner cannot cc. 
terplead the Reſceit by which we will” record his Preſence, ſuch » 

Kc. Br. Eſſoign, pl. 83, cites 1 H. 6. 4. h a 
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6. In Formedon the Tenant was eſſoigned, and the Fſſoig ner pleaded to Thel Dig 
the Writ, Martin ſaid, the Eſſoigner may demand the Demandant to have 280 lib 43. 
a Nonſuit, and the Eſſoigner hall not plead Plea, but may allege it as — = 
| Amicus Curie, and ſo it may be, but not to have it by Way of Plea ; 
quod rota Curia conceſſit. Br. Eſſoign, pl. 96. cites 4 H. 6. 16. 


cites 8. C. 


1. In Ceſſavit [againſt Baron and Feme who waged their Law and! 


| it the Day of the Law taken to be waged by the Tenant of Non-ſummons, 
| the Attorney of the Demandant demanded the 7. enements, and the Baron 
made Default, and the Feme was received, Br. Eſſoign, pl. 10. cites 
23 H. 6. 53. and Brooke ſays, So fee That the Eſoig ner may demand the 
E Lands... Rs | | 


g. Formedon by T. and A. Eſqr. againſt A. Gent. the Tenant was eſ- 


| [cigned after the View, and had Day by Etloign till now, and now A. Eſqr. 
aas eſſoigned, and 7. the Demandant ſaid that A. Eſar. named Deman- 
ont, and A. Gent. named Tenant, are one and the ſame Perſon, and not 
$ iverſe, and prayed that the Efſorgn be quaſhed ; tor otherwiſe they tourch 
infinite. Per Priſot, it cannot be tried now it they are one and the 
ame Perſon or not in the Abſence of the other, and the Tenant may be 
eſeig ned after the View, and at the Day the Demandant may be eſſoigned, 
and this is no Fourcher, but if at the Day &c. the Tenant will be eſſoigned 
again, then ſpeak of the Fourcher &c. by which the Eſſoign was ad- 
| judged and adjourned ; quod nota. Br. Eſſoign, pl. 85. cites 39 H. 
6. 28. 29. | | | 


9. A Man may plead thoſe Pleas after an Eſſoign which he cannot 4 f 


| ter a General Imparlance; for an Eſſoign is before Declaration, and fo 
| the Defendanr does not know what che Plaintiff's Charge will be; 
| Fer North. Freem. Rep. 205. pl. 209. Mich. 1675. Serle v. Bun- 
—_ 5 _ 


F or more of Eſſoign in General, See Default, Protection, 
1 dud other Proper Title. 


Eſtate. 


a N — 5 — 8 a : 8 ” * N Of? 


| (4) By ben, and to whom to be made 


i. AN Eftate cannot be limited to the Party himſelf who gives Man by 


It upon a Grant. the Rule of 
| i a ho Law cannot 


create in himſelf a particular Eſtate, nor give himſelf any Eſtate in Poſſeſſion or Remainder, unleſs 
peradyenture in ſome Caſes by Concluſion; But inaſmuch as Uſes ſince the Statute 27H 8. are only 
Trults and Confidences, the Law tolerates them ſo long as they agree in the Declaration and Limi- 


| tation of their Eſtates with the Rule of Law. i Rep. 129 a.———A Man cannot convey to himſelf 


an Eſtate by way of Conveyance at Common Law, but by way of Uſe he may; Per Hale Ch. J. Mod, 
121 pl 25. Paſch. 26 Car. 2. B. R. in Caſe of Pybus v. Mitford, Mod. 238. the Court 
agreed Patch. 29 Car. 4. C. B. in Caſe 8 v. Stowell, chat at Common Law a Man 

ay Ef EIN 555 — 


202 1 „ Bate. 


— nme 
could not rake bis right Heir a Purchaſor wir hout parting with the whole Fee, but that by way gf 


Uie he unght, and {aid that Cretwold' 8 Caſe in Dyer is of an Eſtate executed. 


2. If a Man gives to A. for Life, reſerving the Rverk, on to FE 


ſelt tor Lite, the Remainder over to another; this is a void Veit 


vation of che. Keverſion ta him. 42. All. 2 dubitatur. 


3. So an Eſtate cannot be limited to che Heir ot rhe Donor upon a 
Grant. 


Co Lit 2 22.4. J Man gives tu one for Life the Remainder to the right 
b. > 1 —— Heirs of the Donor, this 1s a votd Remainder ; Becauſe he cannx 


e make his right Heir a Purchaſor without departing trom the Fee gut 


with the of him. . 4&5 Ma. 156. 25. 

whole Fee, | | 

As if a Man makes a Feoffment in Fee to the Uſe of himſelf for Life, and then to the Uſe of the 
Heirs Male of his Body, this is a good Eſtate Tail executed in himſelt, and the Limitation is good 
by way of Uſe, becauſe it is rais'd out of the Eſtate of the Feoffees which the Feoffor departed with, 
and that is apparant, for a Limitation of Ute to himſelf had without Queſtion been good ca 
Liit 22. b. * Sce tit. Remainder (D) pl. 1. S. C. and the Notes there. 


5. A Man cannot Ps to one for Life reſerving a Fee 'Tail to biz 
fell he having Fee before. 14 Y. 4. 32. 


Br. Tail, pl. 11. cites 8. C. and cites 42 E. 3. 5.———— Br. Eſtates, pl. 14. Cites 14 H. 4. 31. 8.0 
& S. P. and 42 E. 3. 5. 8. P. — Fitzh. Monſtrans de Faits, pl. 131. cites 14 H. 4. 30. 8. P. 


1 
Fol. 828. 


* Mon- 6. So ik Tenant in Fee levies a Fine to one for Life, reſerving 1 
5 Tail to himſelf; This is not good Tail. 14 5. 4. 31. b. 


Pl. 131. cites S. C. Br. Eſtates, pl. 66. cites S. C. and 14 E. 3. 5, 8. 8. F. 


(A. 2 What ſhall be ſaid an Eſtate. 


1, 1 E RE the King had Aunum Diem & Vaſtum of the Land 

in Attaint of Felony, this is only a Chattle, and the Lord of 
whom the Land is held has the OE, Br, Eſtates, pl. 63. 
(bis) cites Fitzh. Aſſiſe 424. tempore. E. 

2 It Baron ſeiſed in Fare Uxoris be rain of Felony, and the Kin 
ſeiſes for Life of the Baron, the King has only a Chattel, and the Frank 
temeniient remains in the Feme. Br. Eater, pl. 63, (bis) cites 4 E. 5 

47. and Fitzh. Athfe 166. 
3. Office was not accounted Frantenement at Common Law, by ſome, 
Br Pe e pl. 19. cites 10 All. II. 

4. An upper Chamber in an Houſe is no F ranks renement ; For it cat- 
not continue; For if the Foundation fails the Chamber is gone, and 
per Hutley and Fairfax the Chamber paſſes by Grant without Livery 
ot Seitin ; For there is no Franktenement in it any more than in Trees 
growing. Br. Demand, pl. 20. cites 21 H. 6. 


5. Tenant by the Carteſy had not any Eſtate during his Wite's Lite, 


bur was only ſeiſed in naht of the Feme ; But when he becomes Tet- 
ant by the Curteſy he is ſeiſed of an Eſtate tor Life. See Keilw. incerti 
Temporis. 118. b. | 
; 6. Eſtate /2nifies ſuch Inheritance, Freehold, Term tor Yeats, 
Ten. ancy by Statute-Merchant, Staple, Elegit or che like, as any Man 
hath 1 in Lauds or Tenements &c. Co. Litt. 45. 4. | 


7. He 


| 1715 


25 3 : ſſtate. 


„. He that enters by Virtue of a Power to hold till ſatisfied on arrear of 
Rent leaves the whole Eſtate in the Owner ot the Land, and not a 


| Revertion only. Per Ventris J. 2. Vent. 327. Trin. 1 W. & M. in 


Scacc. 


8 An extended Intereſt makes an Eſtate in the Lands as much as any 


| Demiſe or Leaſe. Per Ventris J. See 2 Vent. 327, 328. Trin. 1 W. 
& M. RD , VVV 


—— 


: — 
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| ( z) What a Legal and what an Equitable Eſtate, 


and in whom it ſhall be ſaid to be, and How. 


| ARTICLES were enrolled importing a preſent Grant, yet the 


Eſtate being mortgaged the Legal Eſtate does not paſs thereby, 


| it being in the Mortgagees; Nota. Vern. 230. Hill. 1683. in Caſe ot 
| Philips v. D. of Bucks. 


2. Deviſce oft Lands has the legal Eſtate ; Arg. 2 Vern. 704. Mich, 


\. Lands deviſed to Truſtees and their Heirs ti! his Son come to the 


Age of 25 Years ; a Mortgage made by the Son at 21 is void in Law; 
For if it was a contingent and executory Deviſe, it is plain he had no 
Title tillche contingent thould happen; bur if the Eſtate Tail was exe- 
cuted in him then he might make a Title by ſuffering a Common Re- 
| covery. 9 Mod. 28. Trin. 9 Geo. Spencer v. Chaſe. „ 


4. A legal and equitable Intereſt cannot be incorporated together. See 


Cafes in Equ. in Ld. Talbot's Time, 166. Hill. 1735. in Caſe of Sir 


John Robinſon v. Comyns. 7 | | 
5. The Caſe was, A. by Will deviſed all his Lands to C. and his 


| Heirs in Truſt to pay Debts, and then in Truſt for B. his Grandaug hter 
| and the Heirs of her Body, Remainder to C. and his Heirs, upon Con- 
| dition that he marry B. and gave C. his Perſonal Eſtate in Truſt for B. 
until ſhe attain 21, and made C. Executor and died. B refuſed to 
| marry C. and married F. R. and afterwards at her Age of 21 B. and 
F. R. made a Bargain and Sale to N. R. to make him Tenant to Præ- 
| cipe in order to ſuffer a Common Recovery, in which B. and J. R. 
| was vouched, and the Uſes were declared to the Iſſue of the Marriage, 
{ Remainder to her own Right Heirs. One Queſtion was, what fort ot 


Eſtate the Remainder in John Comyns is? whether it be a Truſt, or a 


legal Eſtate? It is obſervable, that the whole Eſtate is given to the 
| Detendant and his Heirs, to the Uſe of him and his Heirs, which is a 
| complear Diſpoſition of the whole Legal Eſtate, and being in Caſe of a 


Will would be ſo of the Equitable Intereſt likewiſe, unleſs the Teſta- 
tor's Intent appears to the contrary, as in this Caſe it maniteſtly does; 
for it is given in Truſt for Payment of his Debts &c. and ſo far is a 
Limitation of an equitable Eſtate, the Remainder ot which (had the 


| Teſtator gone no Farther) would, after the Purpoſes ſerved, return to 
| the Heir at Law, as was determined upon Serjeant Maynard's Will. 


But then there comes a Remainder to the Detendanr, and his Right 
Heirs &c. It is true, that the Word Remainder (properly Speaking) 
lgnthes only a Continuance of the fame kind ot Eſtate as is before li- 
mited, which here was only a Truſt-Eſtate; I'or when the whole legal 
Eſtate is diſpoſed of and Part of the equitable Intereſt likewiſe, there 
tie Remainder mutt be an equitable Remainder 3 in this Caſe indeed ir 

| 1 1 e s 7 


_—_— 


tate. 

is not an abſolute one, bur conditional, which, when the Condition; 
performed, will veſt the Eitare in him, and it the Condition be nor 
performed, it will then deſcend to the Heir. The Teſtator therefhne 
has conſidered it as an equitable Intereſt, and yer it is likewiſe true 
that this equitable Intereſt, when veſted in the ſame Perſon with the 
legal one, muſt; as to ſome Purpoſes, be conſidered as a legal Intere:: 
Caſes in Chan. in Ld. Talbor's Time. 165. Hill, 9 Geo. 2. dir John 
Robinſon v. Comyns. . | 
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* ; 


(B) Eftate of Franktenement. 
Cannot be granted to commence at a Day to come, 


* Cro.C. 1. IF a Man makes a Deed of Leafe to have for Life from the Day 
388. 55 5 ot the Date, AND makes Livery by Attorney the ſame Day {z. 
Pl der der Cundum Formam Charrz, this Is a vois Leale, becauſe a Frankts 
Cur. ad NEeMEent cannot be granted in Futuro, for the Oay of the Date is 
would not łxcluded. Mich, 10 Car. B. R. between Bull and Ii yatt per Cur, 
unde agreed without Queſtton, and admitted, and Judgment given t- 
Sea: on other Matter, this being admitted. 19. 11 Car. B. B. be: 
tween Sr Kenelm Digby and Fordan per Cur, reſolved upon E: 
vidence at Bar. . 
* Cro. J. 2. If a Man makes Leaſe of Land to have for Life from the 
153. pl. 1. Day ok the Date, and makes Livery himſelt the ſame Day Secundum 
J.. we, Formam Chartæ, this is a void Grant, becauſe the Day of the Out 
dat he de, iS excluded by the Deed, and the Livery has Reference to the 
miſed 10 DCed, and a Franktenement cannot be granted in Futuro. Þ, 
June 44 15 Id. It the Star-Chamber this was agreed by the Judges and 
Eliz. by the Court. Mich. 15 Ja. B. K. between $e3brok and Ball admit 


Indenture 


. of the fame ted by the Coürt; which was the lame Caſe as was in the Star: 


Date, ſo Chamber, and in both Courts the Queſtion was, Whether the 
That it was Deed was from the Day of the Date, or ar the Day ot the Date it 
Aenne the Time of the making, or made fo after? And it was found that 
Time, and this was at the making, from the Oay of the Date, and ſo by 
when they Conſequence the Leaſe void. 1. 5 Ja. B. N. agreed by three 
afterwards Juſtices in the Caſe of * Hemings v. Pauc harden. 1 


find that 


Livery was made by Attornev the 23d July ejuſdem Menſis, this is repngnant and void, July not 
being mentioned betore; and Popham, Fenner and Williams held it void; becauſe the Attorney had 
no Warrant; And Popham ſaid, that if the Deed had been deliver'd after the Day of the Date, and 
then Livery had been made by Attorney it had been well enough, and that ſo it had been adjudged, 


Os G 9 3. Ik A be poſleſſed for Years of a Portion of Tithes, the Rever- 


P74. fion being to B. in Fee, and B. by Indenture made between him of 


Juſtices One Dart, and A. and C. of the other Part, recites che ſaid Leal: 
argued for and confirms it, and then grants the Tithes to A. and C. Habend' © 
the Plaintift. C. alter the Expiration of the faid Leate tor one Month, and atter tv 
_ =%*3% A. in Fee, this is a vold Grant of the Fee, becaule this is to com. 
Me Chief mente at a Day to come; tor this cannot pats by the Intent of thc 
Jaſtice, Deed as a Reverſion, tnafinuch as by the ſame Deed pe confirms 
Crooke T. the Leale and grants the Fee to the ſame Leſſee, rhe which, 1f t 
78 lhoutd be a Reverſion, then this will ertinguiſh the Leaſe after the 
- Gear that Month ended, and the Rent reſerved upon the Leaſe ertinguiſhed. 


i 5 2 AND C. ought to have a Yonth atter the Expiration of the kl 


-.4<qO0m-. 


Suit aud AS, Intratur Tr. 12 Car. Rot. 426. 


| makes Livery himſelf ſecundum Formam Charte the next Pay, this pl. 11. Bil 5 
v good Cffate for Lite ; ſor the Eſtate doth nat paſs only by the 37 . 


Lale d in K R | 
Heil. 21, 22. but the Fol. is miſprinted, and ſhould be (23 & 24.) 
| adjudg'd. . 3 R 


F Either aud Fincher. 


— 


- 8 Ma, a. te. M4 8 — Tn n 


Uktate. 20 


Term, therefore cannot have it as a Reverſion immediately. Tr. Stef 
15 Car. B. K. adjudged per Cur. upon a lpectal Verdict between „ bee, 
a Day to 

3 . 8 | | come which 
without Doubt is void, and cited 8 H. 9. 39 H. 6. and 3 Rep. Buckler's Caſe, and that in 8 H. 4. 


„ 


| the Difference is taken betwixt the Grant of a Rent in Eſie, and a Kent De Novo; A Grant of 4 


Rent De Novo may be grante4 in Futuro, but not a Rent which is in being. But Jones J. held, 


| that here was any Grant of a Freehold to commence at a Day to come, —— Jo. 435. pl. 2. Vicar's 


Choral of Litchfield v. Ayres, S. C. & S P. agreed by all that the Grant in Fee was not good. 


4 It a Man makes a Leaſe for Life habend' a Die Datus, and Cre. j 363. 


| Deed, but principally by the Livery; for the Oced 1s not ok Effect 51,44 are 
till the Livery, and therefore it cannot be laid that the Fabrick of che Livery 
| the Deed is vold when nothing as yet paſſes, and here the Inconve vs good. | 
mende ok the Operation of the Livery in Futuro is taken away by Kees 
| the making of Livery the next Day; for this doch not relate to pals Iiob. 212 


ob. 314. 


| the Eſtate from the Delivery ot the Deed, Pl. 391. 


ann 
Palm. 29, 33. S. C & S. P. reſolv'd. S. C. cited as reſoly'd accordingly, 


Cro. C. 95. cites S. C. ag 


5. So it leems it chall be though the Leſſor made a Leaſe of At- FAA 


| corey to make Livery, and che Attorney made Livery Secundum Fol. 829. 
| Formam Chartæ the next Day, thts 1s a good Eſtate ; for he has 
| Riven Power to the Attorney to make the Livery the ſame Oay, .. 


'9 pl. 37. 


und ſo ta male it void, or to deliver it the next Oay, and ſo to 5. @ but os 
| Make it good. JI. 5 Ja. B. R. between * Hemmings and Pant herden, Judgment 


2 Bulft, 


upon a ſpecial Verdict this was a Point not refolved, but adjudged * 
upon other Matter. Contra Tr. 13 Ja. B. B. adjudged between dur not 44. 
| e e | judo'd —< 


The Dif. 


| ference is where Livery is made by the Leſlor in Perſon, and where by Letter of Attorney being 


in the fame Charter Generally made; But if the Letter of Attorney be to make Livery after Mich, 
(whert the Habendum was for three Lives after Mich.) then in both Caſes it is good enough ; For 
there 1s no Intention that the Livery ſhould operate fururely, bur that it ſhould be made when it 


| Thould operate, and the Eſtate ſhould be good preſently. Cro. J. 563. Hill. 175 Jac. zefolv'd in 
| Greenwood v. Tyler's Caſe, | | bh | 


6. Ika Man makes a Writing of a Leaſe for Liſe habend' a Die * See ſupra, 
Yorus, and ſeals it the next Day, and then makes * Livery, this 18 d Pl Fakes C. 
goo Lcale. Paſch. 5 Ja. B. R. Per opham; between Hemngs Notes there. 
. ng To og „„ 
7. Ik A. being Leſſee for Years of the Tonſure of a Meadow, the Cro C 362. 
Revertion in Fee ro B. and B. grants the Tonſure co C. tor a Montn, pl. 5 8. C. 
to cmmence after the Expiration of the Term tor Years ot A. the Re- 
mainder aiter the Month ended to D. in Fee, this is a void Remaltt- 
der to O. becauſe this Remainder, being a Franktenement, cannot 
kemmeute at a Day to come, as it ought in Cale ic were a goon 
Reniatnder, inalmuch as it depends upon an Eſtate which is to com- 
meuce at a Day to come, | Prima Faci it ſhall be intended that he 
uno has the Tonſure has the Soil alto. JI. 10 Car. B. R. between 
h ord and Pettefer, per Cur. reſolved upon Evidence at the Bar, 
which concerned the Choriſters of Litchfield, e 5 
8. It A. ſeiſed in Fee of 100 Acres, makes Feoffment of 18 Of the Mo. 8r. 
o Acres babend' fibi & Hæredibus ſuis ad Electionem ipſius B. & eee 
redum ſuorum, which they pleaſe, (Without detigning any particu- gurdet S. &. 
lar Acres of the 100) this 1s a void Feoffment for the Waere, : ſays it was 


* 


8 5 


= 
— . . — VIS — a—— — 


* : * — ate — * — —— — » * 
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Hob. 171. 


Grantee o 


fon. 


JJC 
adjudged for a Livery cannot operate in Futuro, but ought to operate at the 
that Electi- Time of the making or never. D. 11 El. 280. 1), 18, 19. gg; 
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on cannot . 
be made in judged. 


the Time of 


the Succeſſor of the Biſhop, as Benlows reports in his Book: — endl. 148. pl. 206. SC ad, 
| judged, —— And. 11. pl. 24. S. C. | 7 | e 


2 Rep. 55. 9. Reverſſon cannot be granted to commence in Futuro. Pl. C. 197, 


Mich. 39 1 Eliz. in Cafe of Wrotetley v. Adams, 
& 40 Eliz. | | | 


C. B. Buckler's Caſe 8. P.———Cro. E. 450. Buckler v. Harryy,——lIbid. 585. 9 1 2 And, 20 
8. C. — No. 423. S. C. Unleſs it be a Reverſion for Years, Le. 171,— Rep. 94. b. 


10. Eſtate of Franktenement cannot by the Common Law commence 

in Futuro, but ought to take effect immediately in Poſſeſſion, Rever. 
ſion or Remainder; And the Diver/ity is between a Leaſe for Life and a 
Leaſe for Tears ; For a Leaſe for Years may commence in Futuro but 
not a Leaſe for Lite, becauſe a Leafe tor Years may be made without 
Livery and Seiſin, which an Eſtate of Franktenement cannot be either 
tn Deed or in Law, ſo that when a Man makes a preſent Leaſe to com- 
mence at a future Day, he cannot make preſent Livery to a future Eftat, 


and therefore nothing paſtes. 5 Rep. 94. b. reſolved Trin. 39 Eliz, in 


the Exchequer in Berwick's Caſe, 
A. ſeiſed of 11. A Rent * de novo may be granted to commence after the Death 


Rent in Fee of J. S. Bur otherwiſe it is of a Rent in Efſe ; Arg. Pl. C. 156. 3 Ma. 


grants the 


fame for 20 112 in Caſe of Throgmorton v. Tracy. 

Years from o Eg 1 5 | i 1 | 
Mich. next and good; For no Eſtate paſſes preſently but only an Intereſt. Le. ryr. pl. 239. Hill. 
31 Eliz, B. R. in Caſe of Palmer v. Thorp. 5 „ 

© * Becauſe that being newly created there can be no Precedent Right to dring any Real Action 


for it; Arg. Show. 300. cites Palm, 29, 50. 


8. C cird 12, A. made 4 Feoffment Habendum % Mortem of A. Adjudg'd 2 


by Name of void Habendum, and a good Feoffment in Præſenti. Mo. 881. cites 


odge v, 33 & 34 Eliz. Hogg. v. Croſſe. 


Croſſe. | 


And yet where one having leaſed to three for their Lives, granted the Reverſion habend' to the 


Grantee for his Lite, and then added theſe Words, © Which ſaid Eftate for Life to begin after the 


Death of the three firſt Leſſces;“ and that was adjudged a good Eſtate in Reverſion for Lite; Per 


Hobart Ch. J. cites it as Hill. 34 Eliz. in B. R. in the Cale of Underhay v. Underhay 


And. 284. 13. A Rever/ion upon a Leaſe for Life is granted for Life, cum poſt Ar- 
Arg rr tem of the Tenant for Life acciderit ; The Queſtion was, if this ſhall 
298. Dark refer to the Commencement of the future Time as to the Eſtate, or to 


er v. Mil- have che Land in Poſſeffion? and it was ruled it ſhall »9: refer to th! 


burn, S. C. Commencement of the Eſtate, but to the having the Land in Poſſeſſion. Cites 


adjudged 23 Eliz. Dy. 376. Cro. E. 323. pl. 14. Paſch. 36. Eliz, B. R. Mil- 
8 ; borne v. Daſihburne. ee 


the Revver 


14. An Ofice may be granted Habend” after the Death of 4, For 
it varies from the Caſe of Land; Per Walmſly J. Cro. E. 336. pl. 4 
1 Trin. 36. Eliz. C. B. in Caſe of Ferrer v. Johnſon. 5 

5 Rep 93.b. 15. A Grant tor Life was made by the King of a Manor by Partent, 
S. C. & 8d. P. Habend a Die Confectionis, and this was held void becauſe the Frank- 
reſolved. tenant which paſſes cannot wait till the next Day after the Patent. 

Mo. 393. pl. Fog. Hill. 37 Eliz. in the Exchequer, Berwick's Caſe. 

Cro. E. 873. 16. Husband and Wife, Leſſees for their Lives, by a new Indenture 


ugg S C. took a new Leaſe to them two, and their Son, Habene a Die Datus Ii. 
 thatthe ſe. denture pro termino Vite corum E cujyſibet ipſorum poſt alterum diutivs 


VLVent!, 


„%%% Eſtate. | 207 
Ie viventi, with a Letter of Attorney for Livery ; Fhe Indentiire was cond Leaſe 
W Je and delivered the Day of the Date, and Livery was made a Week fes trons 
after, and then the Wife died. The Son and Husband entred. Reſolved 2 it jv Ha- 
that the Leaſe was good to begin a Die Datus, which is a Day to bendum a 
at, come, becauſe Livery was executed after the Day of the Date, but if Die Datus, 
ir had been executed before it would not be good. Mo. 636. pl. 86. nd the Li- 
Trin. 43. Eliz. C. B. MelÞhw v. May. N | very made 


| 


| ſo long after 
97. a | We I | 1 
help it. Crooke ſtates the ſecond Leaſe to be made the 30 July 21 Eliz. and the Livery to be made 
zj Eliz. ſecundum Formam Chartæ. | | gg: my 
2% p | | 8 | 


. Grant of Tit hes for Life to commence at a Future Day, though 
10 by Deed, is not good by way of Intereſt to the Owner of the Land, 
but by way of Diſcharge it may, but then Words of, Diſcharge muſt 
1, be inſerted. Velv. 13 1. Trin. 6 Jac. B. R. Edmonds v. Booth, 
18. A Diſcharge for Life may well commence at a Day to come; As 
to be diſcharged of Suit of a Mill &c. but where a Grant of Frank- 
tenement enures by way of Intereſt, it is not good to commence at a 
Future Day; But in a Grant tor Life, which 1s to operate by way of 
Diſcharge of Tithes, and the Grant is made to commence from a Day to 
come, it muſt be expreſſed in the Deed to be by ”"y of Diſcharge. 
Yelv. 131. Trin. 6 Jac. B. R. in Caſe of Edmonds v. Booth. 
19. Rever/roner in Fee after two Eftates for Life granted his Reverſion 
Hibendum the aforeſaid Reverſion after the Death, Surrender, or For- 
| feiture of the Tenant for Life; it happens that the Leaſe determines for 
the Lite of the Grantee, and remains to another for Life; and re- 
ſolved that this ſhall be a good Grant of the Re verſion to the firſt Effect 
of Poſſeſſion, after the Deaths of the Tenants for Life according to 23 
 Eliz, Dy. 377. 27. and it ſhall not be intended to paſs as future Inte- 
ret, as if it were void of the other Party, and fo was the Opinion of all 
| the Court. 2 Brownl. 299. 300. Paſch. ) Jac. C. B. Denis v. More. . 
20. A Leaſe was made 8th Day Aug uſt ö Jac. Habendum a Die Con- No. J 50. Pl 
| feionis for three Lives, and Livery was made gth September following; 1050. aich. 
Reſolved the Leaſe was good; For the Livery being made after the 3 Jac. C. B. 
Day not working futurely was good enough. Cro. J. 458. pl. 15 8 
N v. Bole, © 35 Broun, 8 P. 
21. In Feoffments there is an Expectancy of Livery which may paſs agreed. 
the Eſtate, but in Caſe of a Grant ro commence at a future Day the | 
Grant is void ab Initio, and Attornment afterwards will not make it 
r good; Agreed by all the Jaſtices. Palm. 30. Mich. 1) Jac. B. R. 
alli Cate ot Tiler v. Greenwood. 0 5 
to 22. A Man cannot make Leaſe for Lite in Futuro, For Poſſibility 
the of kranktenement cannot be; but Leaſe for Life Remainder over upon Poo = 
tes bility, As if J. S. pay 101. &c. is good; Arg. 2 Roll R. 427. Hill. 
no 21 Jac. B. R. in the Serjeant's Cale, „ 
23. Covenant to ſtand ſeiſed to Uſe of J. S. when he pays 10 J. is good. 
Arg. 2 Roll. R. 42. Hill. 21 Jac. B. R. in the Serjeant's Caſe. 
ä 25. There is a great Difference between Things that lie in Grans 
of and a Feoffment, For a Grant a Die Datus cannot be made good; But 
4 where a Feoffment is made the Deed is the Evidence, and all is not done 
lefcre the Livery, but in the other Caſe after the Livery nothing is to 
i, WW cone by the other; Arg. Her. 23. Trin. 3 Car. C. B. = 


8 24. A Deviſe or Feoffment to the Uſe of A. after my Death, Remain- . x Fw 

IC, der over is a Conveyance, becauſe it riſes out of my Eſtate ; Per Bridg- ee 
, o 2 - - . . 0 919. 

n man Ch. J. Raym. 83. cites Mich. 13 Car. 1. B. R. Long v. Smith. Hamſworth 

Il vers: NE re oe ale pon DE Oy rt NAMI RE CCC 

1 58 | | And $74, Ibid. Pain's Caſe, 

us „„ 5 + : | 


ti, 5 Ventris 


r E444; 4444 + - — — 


r 4241 THEE 


PPP 


IG WW A - 


Patent good 


Eſtate. 5 


26, Ventris J. ſaid, that he takes the Preventing t be Uncertain f 
Freehold to be the Great Reaſon why a Freehold cannot be granted in h 
turo, becauſe it would be very hard and inconvenient that a Man ſhoyj 

be driven to bring his Præcipe or Real Action firſt againſt the Granty 
and aſter he had proceeded in it a conſiderable Time, it ſhould abun 
by transferring the Freehold to a Stranges by reaſon of his Agreeney 
to ſome Conveyance made before the Writ brought; For otheryj 
there is nothing in the Nature of the Thing againſt conveying a Freehulq y 
Futuro; For a Rent De Novo may be ſo granted, becauſe that being 
newly created there can be no Precedent Right to bring any Rel 

5s Action for it. 2 Vent. 204, Trin. 2 W. & M. in C. . 

Skin. 580. 21, The King granted a» Office of Searcher to A. durante Beneplart 

S C and ad- and atterwards granted the ſame to B. 10 commence after the Death, Sy. 

gee Os render, or Forfeiture of A. J he Grant to B. is good; and in this Caſe th 

Comb. King does not grant a Reverſion but in Reverſion, and that not being 
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334 S. C. reſpect of a Particular Eſtate, but becauſe he is pleaſed to grant in Fr 


wh OT turo. 2 Salk. 465, 466. pl. 2. Trin. 7 W. 3. B. R. The King 
#7 *7* 6 . ' V. 5 8 : | 85 

12 Nied Kemp. | | 
778. by ad- 55 1 ä 5 5 2 Gy K x 3 
jndg- d accordingly. -- Carth. 3 50. S. C. adjudged accordingly. ——= 4 Mod. 255. S. C. 4. 
judged accordingly. — Ld Raym. Rep. 49. S. C. adjudged accordingly. 

A brechold of Lands cannot be granted to commence in futuro, or depend upon an Eſtate at Wil, 
but a new Office or a Rent de novo may be created to commence in futuro; for it is the Creatyr 
ot him that wales it, and it is no otherwiſe in Being than it is in Grant; Per Cur. 2 Salk, 66.9 
2. Trib. 5 W. 3. b. K. The King v. Kemp. —— Ld. Raym. Rep. 52. S. C. Holt Ch. J. wt 
the Objection that a Frechold cannot be granted to commence in futuro, anſwered, that it muſt x 
u'iderſtood of a Frechold in Effe, as 5 Co. 93. Berwick's Caſe, but a Rent de novo may be prant 
to commence in futuro, or maybe granted in Fee with Fractjons, and cites 1 Co. Corbet's Cafe, or u 


commence upon any Contingency, becauſe it is a Creature of the Grantor, who may mould it in hx 
Form he pleaſe: ; and the Grant of this new Office reſcmbles a Grant of a Rent de novo, for fine: 


there is no Eftite in Eſſe, bur it is new created by the King he may monld it as he pleaſes, au 
although there is ſuch an Office as this of a Searcher, yet the Eſtate is new, and ſubject to any Li. 
mitations, and no Rcaſons can be given why a Grant in futuro of ſuch a new Office ſhould not & 
good, as well where there is ſuch Precedent as where there is none at all; for ſuppoſe there being 


before a Grante: for Life, the King grants to another to commence after the Death of the Grantee 


tor Life, this firſt Grant for Life is of no Avail to make good the laſt Grant, for the laſt Gra 
is nota Remainder, for then it enght to have been created at the Creation of the particular Eſtate 


nor is it a Reverſion, for neither the King nor any other has any Reverſion of the Office, and! 


Grant by ſuch Name is void, but the King may grant an Office in Reverſion, not in reſpect of the 
particular Eſtate, but it is only a future Intereſt to eommence in futuro, and cites. 1 Cro. Young v, 
Stawell, ard Yeung v. Fowler; But if the King has the faheritance of an Office, ſuch a Gram s 
this had been void. | Ts We, 


28. Though a Freehold cannot commence? in Futuro that is tobe 


underſtood where it is derived out of an Inheritance, Per Holc Ch. 74 


12 Mod. 80. in Cafe of 'The King v. Kemp. | 


a * E R 8 1 


(C) ; Where it may be Moveable. 


Cro. E. Git, I; 1 F there are 80 Acres of Mcadow which hade been uſed Tine 


pl. 17 8. C. out ol Mind to be divided between certain Perlans, and tat 
1 a certain Mumber of Acres belong ro every ot thole Jcrfous; & 
pl. 453 ' t9 A. 13 Acres ro be annually alſign'd and altotted, ſo that tomctume 
§. C. — It the 13 Acres lie in one Place, and ſometimes in another IDlacc, ald 


2 Man has a [d of the Reſidue. A. in this Caſe has a moveable Fee in 3 
moveable Acres, and the Number onlp certain, but the ]Ilace where they 


Eftare of iu annlially uncertain. Pill. 34 El. B. R. between Welden aud fil. 


13 Heres, Water udjudg' d, which fre Co. Litt. 4- 48. d. b. 


Parcel ot a 


Meadow of 80 Acres, the Charter of Feoffment ought to be generally of 13 Acres lying vids 


ins Vicibus, In thoſe Cales ſeveral Jcrſons have ſeveral Jnheritan- Treſpacs a- 
ats of the ſame Land ar ſeveral Times. Co. Lit. 4. | lene. Cro. 


the Panor which he had not the Bear before alternis Vicibus in per- . 
petuum, this is a moveable Fee, Co. Litt. 4. 48. b. | —— Co 


= — H 5 . 1 
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dow of 80 Acres, without bounding or deſcribing of it in Certaint , and Livery may be o 
* 13 Acres allotred to the Feoffor for the Year ſecundum F ormam Chis and this 55 958. 7 top 
to paſs the Content of 13 Acres in what Place ſoever it lies. Co. Litr. 48. b. cites S. C. 
Andif the Owner of thoſe 13 Acres grants a Rent. Charge out of the 13 Acres generally, as Jying 
jn the Meadow. of 8c, without mentioning where they lie particularly, there, as the State in the 
Land removes, the Charge ſhall remove alſo, Co, Litt. 343. b. cites 8. C. | 


2. Ik a Partition be made between two Coparceners that one ſhall And may 


have certain Land trom Katter till Lammas to her and her Heirs, and either of | 
the ocher Hall have it trom Lammas co Eaſter ro her and her Heirs ; eis, ck 
Or the one ſhall have it che firſt Year, and the other the ſecond alter- Re be 


Seifins, have 


| LES | | E 421. 
Welden v. Bridgwater, cites F. N. B. 62. and Temps E. 1. Partition 21. — F. N. B. 62. (J). 
— Co. Litt. 180. a. SP. ; CO . 


| Co. Litt. 167. a. (i.) S. P. 


| 3. I two Coparceners make Partition of two Manors, that the one p. N. B. 62, 
ſhall have the one Manor for one Bear, and the other the other Ma⸗ s P. 
nor for the ſame Bear, and the ſecond Bear each of them ſhall have -*.<- 


| — _ Litr. 16+. 
a b. S.P.—— 1 Rep. 87. a. b. S. P. by Walmſley, that it is good as to the Poſſeſſion and taking of 
| the Profits; but it is no Severance of the Eſtate of Inheritance. oy. 


— * 22 0 . 
—— a 


N K 
tenth, * 


5 (C. 2) Eſtate altered. 
In what Caſes it ſhall be ſaid to be altered. 


1. IT hath been holden, that by the Words compris'd in the Clauſe 

| ot Warranty the Eſtate thall be altered. But the ſame is not 

| Law as I think. And thetore if Lands be given by theſe Words, 
Sciant &c. Quod ego &c. Dedi D. & F. uxori ejus ego the Feoffor Warr 
fredif. Terras &c. dict. D. & F. uxori ejus & Hæred' de Corpore eorum 

| exeunt. and Livery of Seiſin be made according to the Deed, they 
mall not have any Eſtate bur for their Lives &c. Perk. S. 165, 166. 
VC V 

2. If a Man be enfeoffed by Deed of two Acres, to have and to hold 

| three Acres, and ILivery of Seiſin be made unto him according to the 

| Deed in the tuo Acres, che third Acre ot which there was no Speech in 

| the Premiſſes of the Deed, ſhall not paſs by the Deed, but of Livery 

| 2nd Seilim be made in this Acre, then it thall paſs by the Livery of 

| dethn &c. Perk. S. 165. . „„ 5 

3. In Aſſiſe the Baron alien d in Fee, and re- took to him and his Feme 

| and died, the Lord ſeiſed the Heir, and the Land for Ward, and aſſig ned 
the third Part to the Feme in Dower, and gave to her 1005s. to be Content, 
and foe brought Afjife of the ſecond Part recover d by Judgment, and was 
remited tothethird Part by ber Entry, becauſe the ſaid Kndowment was 

| #t by Deed nor by Record. Br. Acceptance, pl. 16. cites 17 Aft. 3. 
4. Confirmation by the Heir to the Tenant in Dower ſhall not change 
ber Eſtate. Br. Waſt. pe. 76. ne. 308; 5 2h | 

„. If Ferffee with Warranty to him and his Heirs and Aſſigns aliens in | 
Fee, and re-takes to him in Fee, and aliens to another in Fee, he may | 
ouch as Aſſignee, for he is not in of other Eſtate, 2 Roll Voucher, (O) Y 
PL 4. but cites contra 20 H. 6. 34. b. „ . 0 


"Rn 1 — ab Vs — — — — 2 
— . — . 
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Eſtate. 


It forfeits 
his Eſtate, 
but it does 
not alter it; 


6. If he in Reverſic in bee diſſeiſes his Tenant for Term of Life, he i; 
ſeiſed in Fee, viz. of the Franktenement by tort &c. Br. Eſtates, pl. 


41. cites 9 H. J. 25. 


J. And if Gift be for Life, the Remainder in Tail, the Remaindir in 


Fee, and he in the Remainder in Tail diſſeiſes the Tenant for Life, he i 


ſeiſed in Fee without Queſtion, and not in Tail; quod fuit conceſſyy 


Per Cur. Br. Ibid. 


8. And it he in Rever/ion and a Stranger diſſeiſes the Tenant for Li, 


both are ſeiſed in Fee. Per Fairfax, quod Brian and Townſend con. 


ceſſerunt. Br. Ibid. e . e 

9. A. ſeiſed in Fee leas'd to B. at Will ; and afterwards releaſed to hin 
all Accompts, Suits and Demands ab initio Mundi until the Day if th 
Date, by which he was ſeiſed for Life &c. The Queſtion was, If the 
Ettate of the Leſſee at Will was increaſed? And upon Motion reſolye 


by the whole Court, that the Eſtate is not enlarged, and the Plaintif 
had judgment. Cro. E. 268. pl. 7. Hill. 34 Eliz. B. R. Seyman 


v. Okely. 


10. Tenant for Life accepts a Fine, it is a Forfeiture, but does n: 


change his Eſtate. Vent. 257. Paſch. 26 Car, 2. B. R. Anon. 
Per Hale Ch. J. Mod. 117. Green v. Proud, S. C. 


11, TWO Fointenants in Fee accept a Fine which is to them and th 
Heirs of one of them, yet they continue Jointenants in Fee as they were 
before. Arg. Vent. 258. Paſch. 26 Car. 2. B. R. Anon. 

12. Copy holder in Fee ſurrendered into the Hands of the Lord tt; 
Uſe of himſelf and the Heirs Male of his Body, but dies without Atnit. 
zaice on the Surrender; it was unanimouſly reſolved, That without 
Admitrance on the Surrender he continued ſeiſed in Fee as before, for 


the Lord could otherwiſe have no Remedy for his Fine &c. Holt 
Rep. 165. pl. 10. Trin, 5 Ann. Brown v. Dyer. 


—— 


W 


(C. 3) Altered. 
Ihe Effect thereof, and what is gone with it. 


1. H WO Fointeaants with Warranty make Partition, the Warranty 
| 1s'gone. Arg. 2 Roll Rep. 402. cites 29 E. z. Fitzh. Wat 
Fatty 70: | 85 | | | 
2. In Aſſiſe of Rent, B. was ſeis'd in Fee of 100 Acres of Land, 
and was condemn'd in 100 l. Damages, by which this Land by the 
Elegit, as a Molery of all his Lands, was deliver'd in Execution by extent, 
and after B. granted 3 l. of Rent-Charge out of this Land to J. his Son 


aud Heir apparent, and then B. granted, ratified and confirmed by Diii 


to the Tenant by Flegit the ſain? Land for Life of the Tenant, and alter ') 
ancther Deed with Warranty of him and his Heirs releaſed all his Right i 


the Tenant by Elegit, and by Fiſhe, firſt the Tenant by Elegit ought 0 


—U—ñäĩ— —— — — 


have held diſcharged, becauſe the Execution was made betore tie 
Charge, but alter by the Confirmation to hold for Term of his oha 


| Lite which enlarged his Eſtate, he Hall hold charged, and the ſame Las 
by the Releaſe, for he was in of other Aſt ate than before, quod nota, aud 
1o ſee that it the Land be charged at the Time of the making ol the Wat- 


rally 


made by Grant or Conveyance at Common Law, the Law will adjudge it a Franktenement. 


Lin 42. a. S. P. 8. C. cited Jo. 25. 


| Rent Ec. upon ſuch Condition, that if the Rent be arrear, it jhall be law- | 
| ful for the Feoffor and his Heirs to enter and to hold the Land until he be no Eſtate of 
| ſatisfied or paid the Rent arrear &c. In this Caſe it the Rent be behind, and Freehold, 


[Uſe &e. Litt. S. 327. 


| Maintained by Reaſon, but only by Authority ot the Author, 


—_— 1 


2 


ranty, ſo that he warranted the Land then charged, and not di ec 
ar; Warranty ſhall not make the Grantor to SED the Beds | 
charged, but he Tenant to whom ſuch Warranty is mad: ſhall hold charged. 

uod nota bene. Br. Charge, pl. 29. cites 31 Aff. 13. 

3. It after Wafte done the Leſſor grants over the Reverſion, and re- 
takes it to him and his Feme, and to his Heirs, yer he ſhall not have 
Action tor the ſaid Waite. Becauſe the Eſtate which-was privy to the 
Waſte committed is altered. Co Litt. 53. b. | 

4. Coparcener in Fee makes Feoffinent in Fee, and re-takes the Eſtate 
again, the ſhall not have Aid ot her Coparcener, but if the Feoffment be 
with Warranty and the comes in by Voucher the ſhall have Aid. Per 


Jones J. 2 Roll Rep. 418. Hill. 21 Jac; B. K. 


mann 


(D) What ſhall be an Intereſt, and no Eſtate in Fee &c. 


for Life or Years &c. 


1. I F 4. deviſes his Land at B. bi his Will in Writing to his Execu- Co. Litt. 42. 


ors for Payment of his Debts, and cill his Vebcs paid ; in g Nep. 50 


| this Caſe the Executors have but a Chattel and an uncertain Intereſt ,, in S 6 
till the Debts paid, for if they ſhould have this for their Lives, then cites Cor- 
p their Death their Eſtate thould ceaſe, and the Debts remain un: dal's Caſe. | 
paid ; but being but a Chattel * this ſhall go to the Executors of the 

Executors for Payment of the Ocbts. Co. Litt. 42. t 8 Rep. 96. ON. 4 
| Mat, Manning's Caſe. 4 Rep, 82. Sir Andrew Corbet's Caſe, _ But it ſuch | 


* Fol. 830. 


Eſtate be 


Cro. E. 315. S. C. held that if it was by Deed it had been a conditional Eſtate for Life. -———- Co. 


. 7 


18. C. cited All 47. Arg. in Caſe of Price v. Vaughan. 


2. Guardians in Chivalry who held over for ſingle or double Va- 


lie, have uncertain Jntereſts, and pet but Chattles, Co. Litt. 42. 


3. In Atfiſe, a Man ſeiſed of Laud deviſeable by Teſtament, deviſed it 


| to his Executors to ſell, and died, and the Executors entered, and were 
| ouſted by J. S. and brought Athſe againſt him, and recovered, and ot 


this Writ of Error was brought, and the firſt Judgment was affirmed, 


| and fo it ſeems that the Executors have Franktenement till they ſell. 
| Br. Eſtates, pl. 37. cites 39 All. 1). „ 


4. Where a Feoffment is made of certain Lands, reſerving a certain The Feoffor 
by his Re- 
entry gains 


the Feoffor and his Heirs enter, the Feoflee is uot altogether excluded but an In- 


from this, but the Feoffor thall have and hold the Land, and thereof ods Feng | 


take the Profits until he be ſatisfied of the Rent arrear ; and when ofthe Par. 


be is ſatisfied, then may the Feoflee re- enter into the ſame Land, and ties to take 


hold it as he held it betore. For in this Caſe the Feottor thall have the Profits 


the Land but in Manner as for a Difſtre!s until he be ſatified of the Nature _ 


| | : : : of a Diſtreſs. 

Rent &c. though he takes the Profits in the mean Time to his own Co Lie 
EY | ET 203. A — 

4 ——ü 

S. 25, cited Arg Raym. 136. 137. And Ibid. Keeling ]. ſaid, that this Caſe of Littleton cannot be 


5. Tenant | 


__ x 


— js 
: - 5 * 


3 2 AS 
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. 5-48 Mt nent 2 If 


Eſtate. 
1 Tenant by Statate Merchant, Staple, and by Elegit have uricertain 
Intereſts in Lands or Tenements, and yet they have Chattels and ny 
Freehold whoſe Eſtates are created by divers Acts of Parliament. Cy, 
Litt. 42. a. ” 62 c s 
6. Leſſee for Years before Entry has no actual Eſtate bur only an In. 


tereſt, Co. Litr. 46. b = 3 
Raym. 135. J. A Rentcharge is granted in Fee with a Clauſe of Diſtreſs, providel 


S. C. adjor- that if it be Arrear by twenty Days it jhall be laroful for the Grantee, his 
patur, and Heir and Aſſizns, to enter &c. and to retain until ſatisfied of the Arrear.: 


OY 24 ages, with Colts and Damages et /ic toties quot ies. The Rent is Arrear, 


judged for the Grantee enters, and leates to the Plaiariit in Ejectment, er Judic 
the Plaintiff. pro Quer. objetted that by the Entry only an Eſtate at Will was gain. 
1 | 428 ed, and ſo the Leaſe not good, or it cannot be a F reehold for want of 
ahudgel, Livery nor a Term for Years, becauſe not for a certain Lime, and un. 
and Judg- certain Intereſts of Continuatice are always creared by Acts of Parliz. 
ment aſſirm- ment, as the Caſe of an Elegit, Uſes, or by Will for Payment of Debts, 
ed in the but not by Conveyances between the Parties; fed non allocatur; for the 


4 = ! . . | 1 
_ Exchequer- power of Eutry is an Inheritance, and deſcends with the Rent to the 


Chamber, | | . 3 , 
—— Sid. Heir, but when the Entry is made it is but a Chattel-Intereſt in the 


223. pl. 13. Land, which ſhall go with the Arrears to the Executors ; And per 
adjorvatur, Tyiſden, if it was not for the Words, viz. to retain until fatisfied &. 
* „it would be an Inheritance in the Land, to remain in the Heir 283 
S. C adjor- Penalty, but theſe Words carry it to the Executors, who are the Per. 
natur, and ſons to be ſatisfied of the Arrears; and all held that after the Entry 
Ibid. 344. the Grantee cannot cut down Timber or commit Waſte, bur only take 


R eaped” the ordinary Profits. 1 Lev. 170, Trin. 17 Car. 2. B. R. Jemmor 1, 


= 5 Cooly. 


Plaintiff. | | 9 5 SN | | q evo Hg | 
Siderfin ſtates it as a Rent-charfe granted for Years with ſuch Proviſo, and the Court aid, that tio 
the Common Law will not allow ſuch uncertain Intereſts to ſtand of itſelf, yet it may ſtand as long a 


the Rent, which is a fixed Eſtate, duth. | 


Palm. 174. 8. Grant of Prima Veſtura is but like a Grant of Prima Tonſura, al 


0 12 ;. R. being tor no certain Time, is but an Intereſt in the firſt cutting and 
he Bp. of caking of the Graſs; But agreed per omnes, If a Man grant priman 


Oxford's Veſturam from ſuch a Day to ſuch a Day certain, the Grantee ſhall hate 


1 Cate, the the Soil, and mow it or feed it as he pleaſes. Cited Vent. 393. by dit 
S.C.&5 P. Francis North, out of a MS. Report, as the Caſe of Collins v. the By 


ruled ac- of Oxtord, 3 ; 


cCordingly. 


1 * Ma. - — e FO ROS 8 2 as 8 4 aca Lo. ad. 4 . — 


(E) In what Caſes an Eſtate ſhall be in a Perſon 
without Entry or Claim, 


8. P. end fo 1. JF a Yan ſeiſed in Fee of Land bargains and ſells it by Deel 
it is when 


_Vies are * hefore Entry or Claim, (cilicet, a Franktenement in Law. Mich. 


inrolled and dies, the Franktenenient is in the Bargain 


rain 13. Car. B. R. between Hz and Slacke per Cur. reſolved upon 


Conliiera- 


on. Co. Litt. 266. b. 


2. If Feme inberitalle takes Baron and has Iſſue, and the Feme dies, 
the Law adjudges the Franktenement in the Baron as Tenant by the Cue 
teſy immediately without Entry, and Præcipe quod reddar lies 4g 
"Dim, - BF, PIECE, ptr y3oettieg tr Ego ———— mn 
vin, Br AN be, pl. 38. cites 3. 49 : Dat 


| Co. Litr. 266. b. 


| Ter Bridgman Ch J. Cart. 66. Paich. 18 Car. 2. C. B. 


— 0 ** 2 W ms ad * * — 


—__— — 


OI. 213 
z. Deviſe to A. for Life, but if be does ſuch an AF his Efate Pall 2 Le. 152. 
ceaſe, after ſuch an Act done though A. continues in Poſſeſſion and pl. * 1 
dies, yet there is no Freehold in him, and now he was but Tenant at „ 
N " E. 238. pl. 5. Trin. 35 Eliz. B. R. in Caſe of Arg. 
Allen v. Hill. 5 . 5 | 6 | 

4 AF reehold veſted in the Heir ſhall be deveſted by Execators ſell- 
ing thereof by Virtue of a Will, Cro. E. 669. pl. 25. Paſch. 41 Eliz. 


C. B. in the Caſe of Parman v. Bowyer 


5. Leaſe for Tears with Condition to have Fee, if the Condition be not 


pertormed the Fee returns Without any other Act. Cro. E. 669. pl. 25. 
| Paſch, 41 Eliz. C. B. in the Caſe of Parman v. Boyer. : 


6. If a Feoffment to the Uſe of another be made, the Ceſty que Uſe 


| before Entry has ſuch a Seiſin ot which he may be diffeiſed ; Bur 
| he cannot bring Treſpaſs without an actual Entry, Ow. 87. Mich. 
41 & 42 Eliz. C. B. Green v. Wiſeman. 5 ED. | 


5. Inheritance or Freehold in Uſe will not ceaſe without Claim or 2 And. 203. 


Entry after 2) H. 8. unleſs he, who has Power to ceaſe it, is Tenant of E $3 S C. 
| the Freehold, Mo. 60g. pl. 835. Hill. 42 Eliz. B. R. Digges's Caſe. e. 


appear 
1 Rep. 173. a. S. C. & SP. | 


8. If Feoffee pays not 1000 I. at ſuch a Day, that the Land ſhall re- 


uain over 3 adjudged that the firſt Eſtate ceaſes, and Eſtate rais'd in the 
cther without Entry or Claim, yet here were no Words of Ceſſer, 
but Ceſſer by Implication. Mo. 633. pl. 868. Paſch. 43 Eliz. C. B. 
| cited by Walmeſly J. as the Caſe of Bracebridge. 


9. It a Tenant in a Præcipe being ſeiſed of Lands in Fee confeſs him- 


| ſelf to be a Villain to a Stranger, and to bold the Land in Villenage of 
him, the Stranger by his Acknowledgment is actually ſeiſed ot the 
E Freehold and Inheritance without any Entry. Co. Litt. 266. b. ; 
| 10, Upon Exchange the Parties have neither Freehold in Deed or in 

| Law before they enter. Co. Litt 266. b. e e 


11. Upon a Partition the Freehold is not removed until an Entry 


Co. Litt. 266. b. 


12. Upon a Livery within View no Freehold is veſted before an Entry. Aa . muſt 

| | | | | | e made 1n 
5 3 the Like of 
the Feoffor and Feoffee. Jenk. 124. pl. 50. 


3. If Tenant for Life by the Agreement of him in the Reverſion 
| ſurrender unto him, he in the Reverſion has a Freehold in Law in him 
| detore Entry. Co. Litt. 266. b. Te: 5 


a 


14. Limitation or Condition cannot make an Fftate ceaſe as to one Per- 


| ſon and not as to another; But Act of Parliament may. 6 Rep. 40. 
b. Mich. 3 Jac. B. R. Mildmay's Caſe. %% nt ales | 


15. Reſolved by the two Ch. J. and Ch. B. that upon a Bargain Jo. J. Myt- 


| and Sale for Years of Lands, whereof the Bargainor himſelf is in Poſſeſſion, don“ Lut- 


wich. S. C. 


nd the Bargainee never entred, it atterwards the Bargarnor makes à in © Ban, 
Grant of the Reverſion (reciting this Leaſe ) expect ant upon it to divers afterwards 


Uſes, it is a good Conveyance of the Revertion, and the Eſtate was inthe Court 


| Veſted and executed in the Leſſee tor Years by the Statute, though nor of Wards 
to have Treſpaſs without Entry and actual Poſſeſſion. Cro. J. 604. pl. 
32. Mich. 18 Jac. in the Court ot Wards, Lut wich v. Mitton. | 8. C. cited 


and there 
re ſo ve. 


and admit- 


| ted Arg 2 3 -The Bargainee by the Bargain and Sale has actual Poſſeſſion preſently 


lo as he may ſurrender, aſſign, attorn and releaſe, yet he cannot upon this Poſſelſion bring Treſpaſs ; 


111 i ri Ta 


214 5 Eſtate. 


—ͤ—ñ—ÿ— — — 
— 


— — 


25 3 P. Leſſor and Leſſee, yet a Stranger who is to have Benefit thereby may 
— well ſay that it is z# Eſſe as to him; Per Curiam. Cro, C. 102, pl. 1. 


50. 91 72. Hill. 3 Car. C. B. Peto v. Pemberton. 
8 5 | 
S. P. accordingly, 


Arg Mo. 17. There is no need of Entry 20 avoid an Eſtate in Caſe of a Li. 


8 tation ; it veſts by Law till Diſagreement, 2 Mod. 7. Hill. 26 & 2 
bridge's Car. 2. C. B. Anon. | | . 


18. Where a Poſſeſſion veſts without Entry, a Reverſion will 9 
without a Claim. 2 Mod. 8. Hill. 2) & 28 Car. 2. Anon, N 
19. A Deviſe veſts an Intereſt Without Entry; Per Holt Ch ] 
Show. 74. Mich. 1 W. & M. in Caſe of Pierce and Smith. - 
20. A Surrender veſts the Eſtate in the Surrenderee without his er 
preſs Acceptance, and that before Notice. 2 Salk. 618. Hill. 9 W. z 
B. R. Thompſon v. Leach. 5 
21. The Heir need not ſue a Scire Facias to avoid the Feoffment of jj 
Ideot Anceftor, but may enter without it. Comb. 468. Hill. 10 W 
B. R. Thompſon v. Leech. 4 


Cale. 


— 


— 


(F) What ſhall be ſufficient Poſſeſſion to leaſe, giv; 


or enſcoff. 


Cro E 169, I. IF a Man leaſe for Years, reſerving Rent to be paid at a Plat 
pl. 3. Wil- | out ot the Land, upon Condition for Monpapment that 11s 
v.15 Flare thall ceaſe, and the Leſſor demands the Rent at the Day an 
and by Wray late, and it is not paid, and Lefice continues J-offeſttion after, vi 
the firſt the Leſfor may leale this to another before any Re-eatry ; for the 
T.cajedoth Y egfſee by Contittance of Poſſeſſton was bur Tenant ar Sufferance, 


clearly ceaſe D). 32 El. B. R. adjudged between Cerwin and Willis, 


before En- 
try; but | 


Gan dy doubred, —= 2 Le. 97. pl 119. S. C. & S. P. by Wray ; but Gawdy doubted. 


2. Ik a Pan be diſſeiſed, he cannot lcale this for Bears to andtsty 
betore Re entry. 7 5 So 
Cre, F.167. z. So the Ditleifee cannot fcal and deitver a Deed of Leale, ad 
Willis v. give Power to another to enter into the Land, and' deliver the Land 


8 ber nor the Leſſee to make this a good Leale ; tor at the Time of the fil 


clear as % ILY and Delivery he had nat Power ta contract for the Land. 1 
lues . ping bc a Right, Pill, 3e El. B. B. agreed between ( 


. being a- Bills. 
reed —— a | . | N 
2 Le. 9% pl. 119. 8. C but 8 P does not appear to be agreed. See tit Fairs (N) pl. 14 and 
the Notes there. ———Cro. E 483. pl. 19. Trin. 38 H. 8. C. B. die phens v. Elliot, S. P. according. 


Cro. E.167. 4. J7a Corporation be diſſeiſed, and alter ſeals a Deed of Le 
83 and makes Letter of Attorney tu J. S. to enter iuto the Land and de. 
rdingty, liver it as their Deed, and he does it accordingly, pet it is no 990 
-— Jo 1750, Lkłült; für there nceds nut any Oellvery of a Died of a Corpott 
£16175 Gar, klon, hit the ring of the Seal makes it a perfect Oced: a 
KW they cannot ſtap the Bertegton of the Oeed by the Warrant . 4 


Hurt 94. 16. Leaſe ſurrendered though it is abſolutely determined between 


, : "oh r a ; 
— — — — a — — — R — —E-2——ẽ er 
* 
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(--rney to deliver it as their Deed, and they might have made the Ci of fe 
letter of Attorney to ſeal and deliver it as their Deed. Con- w 
[+a b. 32 El. B. R. per Cur. between G aud Al. „ k. 


and Jones 

| | 3 : f 1 8 | : | 8 | and Dode- 
| 190 thought the Deed took no Effect till it was delivered on the Lard, an! cited 9 E. 4.39. b. per 
I Choke and Jenny, and Carter aud Cromwell's Cale, 39 Eliz. B. R. and cited Pl. C. Croſſe v. 
ö owell, where Leaſe was delivered as the Deed of a Corporation by Letter of Artorney and god; 
dot Whitlock e contra; and Hyde ſaid nothing, but told the Reporter that he was of the ſame Opi- 
don wich Whitlock — Palm 504. Jones J cited the Cafe of Carter and Cromwell 35 Eliz. 
Cs. which was a Letter of Attorney by Warden and Scholars to deliver a Leaſe on the Land to try 
Title, and upon Writ of Error it was adjudged a good Leaſe, and Dode ridge accordingly; for it 
not a Leaſe by the ſcaling, but by the Delivery, and Dean and Chapter cannot enter but only by 
; Attorney. —— See tit. Faits (I) pl. 6 and the Notes there. S. P adjudged according to the Opini- 
I in of Doderidge and Jones. - 3 Keb 307. pl. 50 Paſch. 26 Car. 2. B K. Hale Ch. ] ſaid, that 
© Gnce he came to this Court it had been ruled that the later Execution is good, and that the firſt Leaſe 
; ſcaled is only as an Eſcrow when the Letter ot Attorney is delivered at the ſame Time, 


5. It a Diſſeiſee delivers out of the Land d Deed of Leaſe to a Cro E. 446. 
Stranger as an Efcrow, and commands him to enter into the Land, pl. Jen- 
and deliver it upon the Land as his Deed to the Leſſee, who does it 348 8 C. 
| accordingly; this 1s a, good Leale. Adzudged 3 Rep. 35. b. Fer- and Ander 
g ning's Caſe. 99 » fon ſaid it 
4 5 | | | | was a good 
E Leaſe; for it was not his Deed till the ſecond Delivery, at which Time he had good Power and 
| Right to leaſe it; ſed adjornatur. ——— Co. Litt 48. b. towards the Bottom S. P. 


| 6. So he may make a Leale, and command another by Parol to en- 
ter, and ſeal and deliver the Leaſe; this is good without any Warrant 
© of Attorney. Tr. 7 Ja. per Cur. between Haſon and otreet. 
J. Where A. grants Common 10 C. who uſes the Common, and commons 
| and grants it over to F. who does not uſe the Common, and after . grants 
1 10 M. yet the Grant of J. is good, and W. may uſe the Common. Br. 
Common, pl. 27. cites 36 All. 3. | „„ 

8. The Grandfather in Tail enfeoffed ſeveral, and declare by his 
Will Hat the Feuffees ſhould hold the Land till his Debts were paid, and 
| after ſpould enfeoff his Heir of his Body, and died; the Father entered, 
and made a Feoff ment, the Devts not paid, and levied a Fine, and ſuffer- 
ed a Recovery, and cauſed a Collateral Warranty to be made, and died, 
and the Son entered. It ſeems to be admitted that the Feoffinent of the 
Father was good before the Debrs paid, nevertheleſs, Brooke ſays it 
ſeems to me the ſecond Feotteces thall be ſeiſed ro the firſt Uſe of the Debts 
till they are paid, and then to the Uſe of the Eftate Tail. Br. Feofl- 
ments al Uſes, pl. 21. cites 3 H. 7.13, e 

9. It a Tenant ſurrenders io him in Reverfion, to which he agrees, yet 
he is ot in Poſſeſſion tiil he has entered; Per Brook J. quod nemo nega- 
vit, and thereture he cannot grant ir. Br. Surrender, pl. 15. cices 
JJ 5 1 

Io. J. S. makes a Leaſe for Years to commence after the Death of a 
Tenant for Life, or alter the Knd of a Leaſe for Years in Being; an El 
tranger after the Death of the Zenant tor Lite, or the End of the Leaſe, 
enters by Tort, It was agreed by the Court, that notwithſtanding the 
Entry, the Leflee may grant over his Term. Cro. E. 15. pl. 4. Patch. 
in B.-Bruerton v, Rainsoere. 

11. But if the Leſſee had entered, and been afterwards put our, he 
Lannot grant his Term till he re- enters. Cro. E. 15. pl. 4. Paich. 2x 

Eliz. C. B. Bruerton v. Rainsford. eee ” 

12. Ejectione Firmæ; It was held clearly by the Court, that if J. 8 Le. 48. 
Makes a Leaſe to B. to commence two Years after, that after the two Nears pl, 149. 


are expired, B. before any Eniry, mey gram bis Term, although che 25 . — 


r + 275 05 42 + = 


— — eg = — —_ 


pot 
* 
% 
*B 
75 | 
x f 
1 
4 
vy | 
bl 
. 
. 
8 | 
J 
1 
us | 
* by 
BK 
W 
1 
4 \ 
i} 
) 
V 
* 
* 


7 r 


42 


— 


216 „ Eſtate. 


— 


good, S C. ſor doth continue in Poſſeſſion. Cro. E. 127. pl. 8. Hill. 31 Eliz. B. R 


& S. P. Wheeler v. Thorogood. 
held per | 


Curiam accordingly. 


13. It was held upon Evidence, that if the Leſſee for Years of y, 
Ducen be ouſted by a Stranger, yet although he be our ot Poſſeſſion, j, 
may aſſign over his Term; tor the Reverſion being in the Queen, he 
cannot be out of Poſſeſſion but at his Pleaſure. Cro. E. 275 pl. 4 Hil 
34 Eliz. C. B. Wyngate v. Mark. „„ 1 | 
134. If a Man makes a Leaſe for Tears to commence at a future D 
and before the Day the Leſſor is diſſeiſed, yer the Leſſee may grant over ll 
Intereſt ; tor ſuch Intereſſę Termini cannot by Diſſeiſin or Feoffinent be 
deveſted or turned to a Right any more than Rent or Common & 
Arg. 5 Rep. 124. a. Paſch 3 Jac. C. B. in Saffyn's Caſe. b 


15. Leilee betore Entry hath an Intereſt, Iatereſſe Termini grantabł | 


to abother. - To. Lift; 46. Bf 5 Gs hy 
3 Le 114, 16. A Man ſeiſed of Land wherennto Common is appendant, and is di. 
in pl. 194. ſeiſed, the Diſſeiſee cannot uſe the Common until he enters into the Li 
Hill. 28Eliz. hereunto it is appendant. But if a Man be ꝗiſſeiſed of a Manor when. 
3 ; Advowſun is appendant he may preſent unto the Advowſon b 
ingly as to unto * o PP , * Þ : FS. VU fon efore by 
the Com- enters into the Manor, And the Reaſon of this Diverſity is, becauſe in 
mon by Pe- the Caſe of the Common it ſhould be a Prejudice to the Tenant of th 
riam J. Soil; For if the Diſſeiſce might do it, the Diſſeiſor might alſo put in 
his Cattle, which thould be a double Charge to the Tenant, but noth 
of the Ad vowfon. Co. Litt. 1 22. b. . | 
2 Salk. 563. 17. Conaſee of a Statite cannot aſſign the Land after Liberate without 
1 Eg actual Entry or Recovery in Ejectment. 3 Lev. 312. Trin. 3 W. & 
ng R AM. in B. R. Stephens v. Hanham. | 
Hammond Ip Eo | | . 
v Wood, S. P accordingly. —— 4 Mod 48. Hannam v. Woodford S. P. held accordingly.— 
Skinn 300. pl 4. 8 C and by Holt Ch. J. and Eyre clearly there ought to be an actual Entry ad 


0 


Continuance in P'oſſeſſion. 


— — 


() In what Caſes an Eſtate ſhall be ſaid to be ended 
and void without Entry or other Act; And when 
ROE: | 


Ci c 499. 1.  F Baron ſeiſed in Fee in Right of his Wiſe has Iſſue by th 
pl. 8.8 C. Feme, and after makes Leale tor Years, reſerving Rent, and 
8 after the Wite dies, and then the Baron dies betore che End ot the 


„D Years, pet it is void and ended in Law before any Entry of tix 


W hert Heir of the Wife, inaſmuch as he cannot * make it good b) 


ment affirm- duy Acceptance of the Rent, the Leale being made lolcty by the 


ea per tot. Baron. I). 10 Car. B. K. between Miller and Manwuring, Nc 


30 :4. pl. Cur. adjudged in Writ of Error upon a Judgment at Cheitet, 


2.8. C. & Which concerned Sir Ranval Crew. Intratur Tr. 10 Cat: 
S. P reſol- Abt. 321. | . | e 


ved by three 1 | | 3 | | | 
Juſtices, ( Richardſon being dead). The Caſe was, that the Iſſue after the Death of his Father, Te- 
nant by the Curteſy, before Entry recites a Leaſe made by his Father, and that the Reverſion wes in 
him, and grants the Reverſion of the Land to another for Years, after the Expiration of the ſaid firſt 


Leaſe, this is a void Leaſe ; for he has no Reverſion at this J'ime, the firſt Leaſe being derergit- 


ed. Jo. 355. Pl. 2. Hill. 10 Car, 8. R. Miller v. Manwaring. 


2. J 


My 2 


9 


ed 
— 


n 


Ee 
— 


— .- ad — 


ing to the Statute, this 18 void by his Ocath betore Entry of the z cites 
| Succeſſor, Co. Litt. 45. be e "2 


| ance pl. 9. cites 19 Aff 9. S. P. —.— Br. Leaſe, pl 18. cites 38 H. 8,8. P. 
| Chapter, pl. 20, Cites S. C. — Br. Encembent, pl 18. cites 8. C. 5 


cha is but voidable for the Livery, by which it was createng. porter adds 


E appears to him, that in the Caſe of a Leaſe for Life, if the Leſſor accepts the fame Rent which 
| was demanded, he has affirmed the Leaſe ; becauſe he cannot receive it as due upon any Contract, as 


| Leaſe to continue; for when he accepts the Rent he cannot have Action of Debt for it; bur his 
| Remedy then was by Aſſiſe in Caſe he had Seiſin, or by Diſtreſs; and therefore it ſeems to the Re- 
porter, that in ſuch Caſe the Acceptance of the Rent will bar his Re- entry. 


died Within the Term. The Wife enter'd and infeoſf'd G. but did 
tot ouſt the Termor, and yet this is a good Feoffment. For by her 
| Death the Term is void; but if the Termor ſow'd the Land in the 
Lite-time of the Baron, and the Baron died before Severance, the 
| Termor hall have the Emblements. Br. Leaſes, pl. 24. cites q_ 
FAL-1%,. | GT ok EG e 


| Heir brought Debt tor the Rent, but it ſeems it does not lie. Br. 
Leaſes, pl. 19. Cites 4 H. 6. 26. e 


Curteſy; Per Babbington and Martin the Baron may bring Debt or 
make Avowry for the Rent arrear tiil the Heir of the Wife enters; But 
| per Paſton, he ihall not make Avowry; becauſe this Leaſe is no Diſ- 
| continuance, and therefore the Reverſion and Franktenement is in the 
| Heir and rot in che Baron; but it ſeems that the Tenant who claims 
by bim ſhall not plead it. Br. Leaſes, pl. 4. cites 9 H. 6. 43. | 


j Life and dies, the Leaſe or Grant is not void but Voidable, For it the 65 4. S. P. 


| Danby Ch. J. But per Moyle and Chock J. the Grant of the Fee to 11 E. z. 
| the Steward is void by the Bp's Death; But Brooke ſays, Quære of a Abbot. 9. 


| Simple; but contra of ſuch Leaſe by Parſon, this is void by his Death ; 
Fer he bas not the Fce-Siniple, but it is in Abeyance, and this Diverlity 
| 45 agreed tor-Law-1n Chancery by the Juſtices, Hill. * 2 E. 6. and the 


| Whereas a Parſon thall have only a Juris utrum; And therefore it Suc- 
cellor ot Bp. Dean, Prebendary and the like who have Fee and leaſe 
| and die, affirms it, the Leaſe is good, but contra of ſuch Acceptance 
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2. If Tenant in Tail leales tor 40 Years, rendering Rent to com. See (Ha) 


. 


mence 10 Years after, and dies, the Iſſue enters and enteotts A. the Pl 4. S. C. 


i Years expire, the Leſſee enters, if A. accepts the Rent the Leaſe 18 and the 


made good, for he ſhall have the ſame Election that the Jſue had ; Notcs there, 


For the Entry and Feoftinent of the June betore the Commence- 


ment of the Leaſe he has not made it void. Co. Litt. 46. b. Jl. 


z. If a Prebendary, Parſon or Vicar leafes füt Bears not accord. Br. Leaſes, 


Aſſ. 19. 
S. C. — 
Br. Accept- 


Br. Dean and 


But otherwiſe it i of a Leaſe for Liſe. Co. Litt. 45. U. For Bur the Re- 
a Nota, that 


in the Caſe of a Leale for Years, but he ought to receive it as his Rent, and thereby he affirms the 


5. Baron ſeis'd in Jure Uxoris leas'd the Land for ſeven Years and 


6. Tenant in Dower leaſes for Years rendring Rent and dies ; The 


. Baron ſeiſed in Right of his Wife makes a Leaſe for Years. The 
Wife dies without Iſſue, fo as the Baron cannot be Tenant by the 


8. It a Biſhop grants a Fee 19 a Steward for Life, or makes Leaſe for * Rey, 


Succeflor ſullers it then it is good, but not it he enters upon him; Per ber Car. 
and cites 


. tor Life, it ſeems otherwiſe, and the ſame ſeems of a Leaſe tor 4 ey: Br. 
TY | 5 . 3 8 . . PE Rel to 1 11 3 eales 19 
ears by a Bp. that it is not void but Voidable; becauſe he has a Fee- % F. 7 8, 

19. | 


Bp. may have Writ of Right or Writ of Entry fine aſſenſu Capiculi, 


by Succeſſor of Parſon that makes ſuch Leaſe, becauſe ſuch Leaſe is 


void immediately; But if Chantery-Priet makes a Leaſe his Succeſſor 2 e | | 


all avoid it aotwithiianding bis Predecelior hay Fee, becauſe he is 
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Donative or Preſentative, and then ſuch Leaſe is nor perdurable, unleſz 
confirm'd by the Patron in the one Caſe, and by the Patron aud Orgj. 
nary in the other. Br. Leaſes, pl. 33. cites 5 E. 4. os. 

9. It a Man znfeoffs another upon Condition pertorm'd, that the Fac. 
ment ſhall be void, or that the Feoffor may re- enter; in the one Caſe for 
the other upon the Condition pertorm'd the Franktenement is not in the 
Feoftor till he has re- enter'd, quod nota, Per Brian Ch. J. Br. Con. 
ditions, pl. 249. cites 11 H. J. 21. 8 5 

3 Le. 152. 10. A. deviſed a Houſe to B. for Life, Remainder to C. &c. Prong 
e if B. clearly departs out of London and dwells in the Country, that th 
e ſpe fall have a Rent out of the ſame Houſe &c. B. clearly departed out ol 
London, and lived in the Country wholly. Agreed that this is 4 
good Provito to determine the Eſtate, though there are no Words (to 
ceaſe) or (that it thall be void) bur being in a Will it thall be imply'q 
in the Words (That then ſhe i have a Rent) which cannot be it the 
Eſtate be not determin'd, and B. is but Tenant at Sufferance. Cro, E. 

238. pl. 5. Trin. 33 Eliz. B. R. Allen v. Hill. 
11. Leaſe by A. zo B. for Life, Remainder to C. for Life, Provided i 
A. has Iſſue &c that the Eſtate limited to C. ſhould ceaſe, and it ſhould 
remain to the Son in Tail; A. atterwards had Iſſue, yer adjudged tha 
this Remainder to C. cannot ceaſe without Entry or Claim. Cro, E. 

360. pl. 20. Mich 36 & 37 Eliz. C. B. Cogan v. Cogan. 

12. Uſes have not any Quality without Claim or Entry to ceaſe the 
Poſſeſſion, becauſe it is againit the Principles of the Common Lay; 
Per Anderſon and Kingſmill. Mo. 633. pl. 86. Paſch. 43 Eliz. C. B. 
Mildmay's Caſe. _ | 

13. It is the Office of a Limitation generally to determine the Eftat: 
without Entry or Claim, and that a $7ranger at Common Law may tat- 
Advantage ot a Limitation; But there is a Difference between a Limitatiu 
dependent upon a collateral jingle Act to be perform Unica Vice, and a Li. 
mitation dependent on payment of Rent which ariſes out ot the Land, 
which by its Creation may have Continuance of ſucceſtve Acts; Per 
Jones Serjeant, Arg. 2 Jo. 32, Hill. 19 Car. 2. C. BZ. | 

14. A Leaſe jor Life upon Condition, requires the Circumſtance of 

Entry to avoid it, although the Condition be broken, upon the Breach 
of which the Leaſe is to be void; So in a Leaſe for Years rendring Rent, 
and upon Default of Payment to be void, this Leaſe is not void upon De- 
tault ot Payment only, without a Demand of the Rent, and this Leak 
tor Years upon Demand of the Rent is void without Entry. Jenk. 121, 
pl. 43. : 


* * 4 


(H) | Limitation of Eſtates in Law. 


What ſhall bea Determination upon a Limitation inLaw, 


J l . 2 a! poſſeſſed of a Term for Vears deviſes it to B. and to the Helrs 


„ Male of his Body begotten, and after B. dies without Iſſue 


cied—— Male within the Term, pet his Executors ſhall have the Reſidue ot 


5, 14. the Term, and not the Executors ot A. tor this is a void Limiti 


Chancellor 1911 Of the Grant to limit to B. and Peirs Male of his Body); 
Nottingham, Fot his Peir Male of his Body could not have it ik he had ha 
Select Caics ny Iſſue Male, but his Erecutors, becauſe an Entail cannot be 


in Chancery 


30. -Wms's ot a Term, and then this 18 a Devite of che Term abſolutely wo 


- m ; , bs "WSv< 4 4 
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zur Limitation, and {0 the Executors of the Deviſee ſhall have it, Rep. 562. 
and there ſhall not be any Reverter to the Executors of A. the Arg «x 

Dcviſor, upon the Death of the Devilee, without Illue Male. 15. Coke 64 

11 Car. B. R. between Levent horpe and Aſhly reſolved per Cur. Caſe in pl. 

upon Evidence at the Bar. And they would not ſuffer it to be 2: andinters 

bund ſpectally for the Clearneſs, becauſe they ſatd it had been ſo _ 

| adjudged diverſe Times, Intratur Pich. 10 Car. Rot. 120. up- 5s 

on the Will of Thomas Levent horpe. 1 5 _ _ wy 

| | aw diſtin-- © | 


guiſhes betwixt a Term created de nova out of an Inheritance, and a Term in Groſs, 


| 2. If A. ſeiſed in Fee of Land deviſes to J. S. and the Heirs S. C. cited 
| Males of his Body begotten, from his Death for 500 Bears, this Py erbaut 
is an Eftate for 500 Bears determinable upon his Death with l 
Iſue Male by way of Limitation, but his Execurors thall have it, 424 in hs” 
and not his Illue Yale, 10 Rep, 87. JPalch, 9 Jac. Leonard Scrjean's 
ok: GOA a HRS Caſe, | 


ESE 2 | — VCC 
Deviſe (8. b) pl. 5. and the Notes there, and this Caſe denied. 


z. Tf two Jointenants tor Lite are, and one leaſes for Bears Cro J. 377. 

bis Part, and the other Jointenant ſurrenders his Part, and after ?! + 2 

be who made the Leaſe for Bears dies, the Leaſe for Bears is de Non 

| termined, though at the Creation of the Leaſe for Bears this was Rep. 309. 
determinable upon the Oeath of both the Jointenants, for the Li- pl 20. 8. 0 

| mitation of the Leaſe tor Rears depends upon the Limitation of ged. 
the Eſtate for Life, and tor this the Survivor of che Eitare for 3 C 44.3“ 
| Lite being determined by the Surrender ot the Leaſe for Years, is judged. 

| alſo determined by a Conſequent. P. 13 Ja. B. B. adjudged be- BE 

| tween Daniel and Waddington, 3 | „ | 

4 Jf a Pan poſſeſſed of a Leaſe for Years of Land deviſes the D. 30% b. 

Land to another generally, the Devtſee ſhall have all the Term 5 

| without any Ltmitatton to deter mine upon his Ocath. Mich. 13 8. P. held 
JJ A nd accordingly. 


— — 


. Cited by Coke Ch. J. Roll Rep. 371. 


| 5. Ika Man poſſefſed of a Leaſe for Years grants a Rent gout of Roll Rep. 
it generally, without limiting any Eſtate, this ſhall be during all GK 2 
the Term, and not determinable by the Death of the Grantee. a 8 b. 
Mich. 13 Ja. B. R. Held. fb pn, upon a De- 


| VVV 55 viſe, and 
ſeems to be S. C adjornatur I bid. 368. S. C. but no Judgment. 3 Bulft. 121. to 130. S. C. 
debated by the Court who were divided, and ſo no judgment. Bridgm. 52. Gouge v. Hay ward 


i 8. C. the Ccurt divided. 


6. if a Man grants Land to another Habend- to him aud A. his 

| Wife, and one of the Sons of him and A. according to the Cuſtom of. Fol. 832. 

| the Manor, this being void to A. and their Son for the uncertainty T1 
which of them ſhall firſt take, it ſhall not be an Eſtate to the Gran- tent was 

tee for his Life, and the Lives of the other two, for it was not char they 
the Iocenc of the Grantor to make * them to be the Limitation of onde 

| the Eſtate of the firſt Man, but that they ſhould take alſo tor their bei og 

| Lives, Mich. 11 Ja. B. B. per Cur, between Cov and Bet- in that Ref- 

terton, | 5 c | Oe : e pecł it does 
| | 1 | 3 3 | not extend 

to A. &c, by way of Limitation. See Jo. 3 10. S. P. hut if there had been but one Son and ſo 

r ** good, Cro. J. 37 S. C. and there Coke cited. it adjudged 29 Eliz. in W ink - 

| res Cale 8. P. | | | 85 | CN _ 


1 K 
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1 | J. It Lord and Tenant be, and the Lord grants his Seigniory for Lite unt 
al 85 a Stranger, and the Teuaut attorus, and dies without Heir, and the Granite. 
|| enters tor Kſcheat, he ſhall not have a greater Eſtate in the Tenancy 
than he had in the Seigniory, becauſe the Tenancy cometh in Lieu of 
the Seigniory. Perk. 8. 96. cites 5 E. 4. 3. 
8. 8 thall it be ot Land recovered iu Value by Voue hee mutatis mutand E 
Perk; S. 6. 3 7 Ts | | 
9. A Leaſe was made for 21 Years, if the Leſſee lived ſo long, and oy. 1 
| tinued tu the Leſſor's Service. The Leſſor dies. It was holden by thre at 
Juſtices, that the Leaſe continues, for that there is no Laches in ji, y 
Leſſee, that he did not ferve, and it is by the Act of God that he cu. m 


not ſerve any longer; But Walm (ley ſtrongly e contra, that ic is a Limji. WW it 
ration to che Eſtate. The Reporter adds a Quære. Cro. E 643, pl. pe 
a5. Mich. 30 & 41 Eliz.- C B. Wrenford v. Gyle. dE 
10. Eſtate given to A. may be defeated in toto by Condition or Lim. m 
tation, but the ſame Eſtate, or any Part of it, cannot be determined as 0 
to A. and given in Part or in toto to B. tor this is repugnant to the ne 


Rules of Law; As it A. makes Leaſe for Lite, upon Condition tht 8 
it he does not pay 201. that B. ſhall have the Land, this future Limit. 
tion is void; Per Walmiley J. 1 Rep. 86. b. Paſch. 42 Eliz. C. B. in 
Corbet's Caſe. Bot | Ps | Bi 
11. A. enfeoffs B. on Condition that B. and his Heirs ſhould pay « 
Rent to F.S. (a Stranger) and his Heirs. This is a good Condition, 
though it is not properly a Rent, but a Sum in Groſs, becauſe it iſſues 
not our of the Land; and if it be not paid, A. may re-enter, and on 
ſuch Re- entry the Rent is gone tor ever, and ſo was only as a Penalty, 
Litt. S. 343. 1 VVV . | — 
12. It Leſſee for Nears grants a Rent to another, this ſhall be but 2 
| Chartel ; Per Coke and Doderidge ; but Doderidge faid, it ſeemed it 
thould be a Chattel with this Limitarion, viz. if the Grantee ſo long 
live; but Coke Ch. J. e contra, that it thould be a Rent during the 
Term abſolutely, but if it had been expreſly limited to be during his 
Lite, then it would be ſo, quod fuit conceſſum per Crooke and Dode- 
ridge. Roll Rep. 249. Mich. 13 Jac. B. K 1 1 
13. Limitation of the Zruſt of a Remainder in Poſſibility of a Chattt! 
Real to the Heir of the Perſon limiting, is a void Limitation, Chan, 
| Caſes 8 Hill. 13 & 14 Car. 2. Goring v. Bickerſtaff. 5 
14. Baron poſſeſſed of a Term tor Years, on Marriage aſſigns the 
Term in Truſt tor himſelf tor Lite, Remaiader for the Children f lt 
Body of the Wife ; Baron dies leaving a Son; The Wie marrics again, 
and dies, leaving a Son by the ſecond Husband ; Per Somers C. Tix 
Truſt for the Benefit of the Children of the Wite mutt be zntended t!; 
Children of that Marriage, and not as a Portion fur any Child ot her by 
any other Husband, 2 Vein, 362, Trin. 1699. Daftorn v. Goodma 
and Bolt. LENS . „ | 
15. Future Intereſts, ſpringing Truſts, or Truſts Executory, Re— 
mainders that are to ariſe or emerge upon Contingency, are quite out 
of the Reaſon and Rule ot Perpetuities, eſpecially it they be nor ot 
long and remote Conſideration, but /uch as by a natural and eaf} Inter. 
pretation will ſpeedily wear out, and ſo Things come to the right Chan- 
nel again. Parl. Cafes 139. Alg. Cites it as held by Ld, C. Notting- £9 
bhamnin the Þ. of Nortolk's Cale En nn nt; ws, DB. 
16. A Marriage Settlement was, that if the Heirs of Penelope, the Wit, is 
ſouid within three Mont his aiter the Death of the Survivor of the ſaid Ri. i 
chard (the Hirsbaud ) and Penelope dying without Iſſue, pay to the Hei, an 
Aſſigns of the ſaid Richard the Sum of 4000 1. then the Remainder is Ri th 


bard jhyuld ceaſe, aud the Premiſſes ſhould remain to the Uje of its ; 
rig Hcirs ii j. Penelope for ever. Ma. and Suſan, as Heirs of Je- de 
| | | 5 | nelope, | 

| Yeſ 


— 


3 | 22t 


nelope, pay the 4000 l. and exhibited that Bill in Chancery to compel 

| the Truſtees to convey the Eſtate to them upon ſuch Payment; and 
though Richard Carew and Penelope his Wife had levied a Fine, to the 

| End to extinguiſh and bar all ſuch Eſtate, Right, Title &c. as the 
aid Penelope then had, or her Iſſue or Heirs might have or claim to 

| the ſame by any Condition &c. on Payment ot 40001 or otherwiſe &c. 

| and for ſettling the ſame on the ſaid Richard Carew and his Heirs &c. 

{ yer upon an Appeal from a Decree in Chancery (where the Bill was difſ- 
| miſſed) into the Houſe of Lords, the Decree there was reverſed, and 

| it was held that there was nt any Difference between a Contingency to hap- 
| pen during Life or Lives, or within one Year afterwards, and that the true 
| Rule is to fix Limits and Boundaries to ſuch Limitations, when ſo 
| made, as that they prove inconvenient, and not otherwiſe ; that the Eine 
| could not bar the Benefit of this Proviſo; tor that the ſame never was, 
| nor ever could be in Penelope, who levied the Fine. Parl. Caſes 137, 

| Sir Evan Floyd and Mary his Wite & al v. Sir Richard Carew &c. 


—c 


— 


(I) What ſhall be a Determination of the Eſtate 
aaypon an Act or Limitatio. 


1. IF a Pan leaſes Land for Bears if he and J. S. a Stranger ſo long If the Leafs 
| live, ox it two Strangers ſo long live, by the Death of any 1 been 75 
of them the Eſtate is ended, becauſe the Limitation is collareral to % ID ir 
the Eſtate ; for the Life of a Man ts collateral to a Chattle, and they Tnam- 
| therefore this Limitation is all one as if che Limitation, had ing them as 
| been, if they both together lo long Live. 5 Rep, Bruanel7s Cafe. .d. JN: 


| 5. d. reſolved P. 13 Ja. B. R. b. agreed.  - | Hons, 


Es? . | 5 . and after one 
| &f them dies, it was held by Mountague and Brown, that the Leaſe was determined by the Death 


Gone. 5 | | 
8. P. in totidem Verbis, per Hutton and Harvey. Hetl 96. Hill. 3 Car. C. B. Wilkinſon's Caſe. 
| —— 2 Vent. 54, Mich. iW & M. in C. B. Brudenell's Caſe cited per Cur. S. C. cited by 
Doderidge J. 3 Bulſt. 131, 132. — 2 Brownl. 292. cites 8. C. & S. P. adjudged. 
Baut it the Words had been general, viz. if the Leſſee ſo long live, without naming them, then 
| perhaps it might be more dbubtful; Per two Juſtices. Dal. 2. pl. 2. Mich. 1 E. 6. Ss 


2. Tf two Jointenants for Life are, and one leaſes for Years, if z Bulſt 130. 
| heand his Companion ſo long live, and after dies, this ſhall deter- er. 
nine by his Death, becariſe the Limitation is collateral to the Cur.— 
| Eſtate, though the Eſtate had not been determined by his Death Cre. J. 377. 
| by the Linittation of the Law without this erpreſs Limitation. 4 Hes 7 
| I, 13 Ja, B. R. adjudged between Daniel and Waddington. "1 0 K 1 


Rep 309. pl. 20. S C. adjudged per tot. Cur.— S. C. cited per Cur. 2 Vent. 74. 


3. Ika Feme be Copyholder for Life during her Widowhood, AC- Hob. 181. 
tording to the Cuſtom of the Manor, and ſhe takes J. S. to Ba- 2 265 0900 
| ton ſhe being Neice to a former Wife of J. S. upon which J. O. pere it is 
is queſtioned for an inceſtuous Marriage, and put to Penance by the ſtared that 
high Commiſſion Court, and bound not to keep her Company, te claimed 
and atter J. S. dies, this Marriage does not determine her Eſtate as Wide; 
though ſhe was not divorced a Vinculo Matrimonii, though there 2 my 
was Cauſe for it. Hobart's Rep. 254 cites 10. 16 Ja, upon EV mer Wite 
dence, Renington's Caſe. Per Cart. 3 


| Yefolved that ſhe was intitled to her Widow's Eftate, -——— Noy 29. Rennington *. Cole, 8. C. ad- | 


ludged. = S. C. cited Vaugh. 249. and 322. 5 5 | 
e 14 | 4. In 


Eſtate. 
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Br np oi 4 In Aſſiſe, the Cafe was, that 4, was ſeiſed in Fee, and covenan. 
3 — el rorh B to give him $1. to remain with B. three Years 10 learn thy 
21 E. 3. 11. Miſtery of Talery, and entecffed the laid B. of Land in Fee till 8 J. wy 
S. O. — paid, and made a /ample Deed of Feoffment, bat the Livery was conditional 
Br. Al. pl. as above to pay the 8 1. and A. died within three Weeks after the Livery 
A ro and the Heir of A, ouſted rhe Plaintiff and he brought Aſſiſe, viz, B 
b brought Aſſiſe, and becauſe the Money was not paid, it was awarded 


Contract, &c that the Plaintiff ſhould recover, and yet now the Plaintiff cannot 
pl. 12. cites teach nor inſtruct A. in the Miftery of Talery, For there was no De. 
21 E. 3 2. fault in B. the Plaintiff, Pr. Entre Cong. pl. 29. cites 21 E. 3, 11, 12. 
Conditions, and 2 1. Af, 18. concordat. 5 „„ 

pl. 106. cites 

21 Aſſ 18. 


Br. Abbe, F. If a Leaſe is made to an Abbot for his Life, and he is tranſjated to 
Fe cites another Houſe, the Succeſſor ſhall have the Land during the Natural 
EE | Lite of the Leſſee; Per Cur. Br. Leaſes, pl. 29. cites 5 H. J. 25. 
6. Leaſe by Patron, Parſon, and Ordinary, for 24 Years, rending 
Rent during the Term, Proviſo ſemper, that if the Leſſee die, or ii the 
ſaid Rent be in arrear &c. or it the ſaid Houſes of the ſaid Rectory be 
not well repaired, that then it ſhould be /awfal tor the ſaid Parſon to f. 
enter &c. and retain till Arrears levied &c. and till ſo much levied s 
would fatisty to put the Premiſſes in Repair. Leſſee dies, Houſes in 
good Repair, and no Rent in arrear. The Leaſe is not determined 
by his Death, but his Executor ſhall hold tor the Relidue of the Term, 
OO I: &% Zz % Sp lou RF, 
. Leaſe is made to A. and B. for Years, with a Proviſo in the End 
of the Indenture, that if the Leſſees dis within the Term, that the Term 
Fall ceaſe. A. and B. make Partition, or A. aliens his Part and dis; 
Ihe Leffor cannot enter into the Part of A. but the Grantee or the 
Executors of A. if no Alienation be made, ſhall have his Part dur. 
ing the Lite of B. and no Occupancy ſhall be in ſuch Caſe, and. it is 
not like where a Leaſe is made to two for Life, if they make Partition, 
and one dies, his Part ſhall revert ro the Leſſor. D. 67. a. pl. 18. 
Mich. 3 E. 6. . Caſe. | | 5 


4 Le. 10. 8. An Abbot leaſed Land to A. B. and C. for 80 Mars, and in the 


pl w— S C. End of the Leaſe was a Clauſe, that if they died within the Term, then 
Ven the Leſſor might enter. The Poſſeſſion ot the Abbey came to the King, 


who granted the Keverſion to J. S. who made a new Leaſe to F. U. 
for 21 Years to begin after the Expiration, Determination, or Surrender 
of the ſaid former Leaſe. The three Leſſees died within the Tem; 
Per omnes Juſticiarios, J. D. cannot enter before J. S. hath entered, 
for it is in the Eleſtion of F S. it he will take Advantage of the (h 
dition and defeat the Leaſe, but that ought to be by Entry, and none 
can make ſuch Entry but the Leſſor himſelt, or by his Expreſs Di- 
rection &. 3 Le. 269. pl. 363. Paſch. 33 Eliz. C. B. Ano. 
9. But there is a Diver/ity between a Limitation (as during thes Lives 
of B. and C. as above) and a Condition, As it a Man demiſes for 100 
Years, it B. and C. ſhall fo long live; it one of them dies, the Leale 
is determined, becauſe ic was conditional, and not determinable by 

_ Limitation of Eſtate, and the Lite ot a Man is colleteral as to the Leal, 
which is only a Chattel; Agreed, 5 Rep. 9. b. Trin. 34 Eliz. B. K. 
in Brudenell's Cale, = „„ 5 | 1 
10. And another Diverſity was taken and agreed between a Limitatist 

of an Eſtate of Franktenem:ni during Lives, and collateral Determination”, 
As during ſuch Time as B. aud C. ſhall be of the Inner Temple, ot 
ſhall be commorant in Nortivlk, or thall be Juſtices of Peace = 


2 Bro 
judgec 


Eſtate. 223 


Fer in thoſe Cates the Failure ot one determines che Eſtate. 5 Rep. 
„ b. Trin. 34 Eliz. B. R. in Brudenell's Caſe. 


[ne dies his Eſtate ſhall Survive ; But if a Leaſe is made 0 A. daring was ſo re- 


lor the Survivor of them, there it one ol them dies the Eſtate is not oy” mag 
determined; Reſolved per tot. Cur, 5 Rep. 9. Trin. 34 Eliz, B. R. Term at St. 
prundenell's Caſe. Doh COR Te CE n 

| & 6 Eliz. 


buf A. has Franktenement by way of Limitarion of Eſtate during the Lives of two Men, and by 


Armed by the whole Court to be good Law. 


12. Leaſe to a Widow for 40 Years S/ hac Conditione i tam din vix- Goldsb. 179. 
git vidaa & inhabitaret ſuper Premiſſa ; She dies within the Term be- S. C. the 
ing a Widow; Ad judged the Term not determined by her Death, but 1 _ 

goes to her Executors. Mo. goo. pl. 525. Paſch. 37 Eliz. B. R. Sawyer ditione 
v. Hardy. ng VVV (quod) ſi 

| TRE Te GL | RA 3 : 8 | tam diu &c. 
and Popham and Clench held, that if the Word (Si) had been omitted it would have been a Condi. 
tion, or if the Words (Sub Conditione quod) had been omitted it would have been a Limitation, 
but the Words being inſenſible it is neither, and fo the Term continues. Goldsb. 199. S. C. 


13. A. leaſes to B. for 21 Years if B. ſo long live, and continue in his Cro. E 643; 
 feroice. A. dies; Per Cur. the Leaſe is not determined, becauſe it was 17 2 — 
the Act ot God; Noy 70. Warntord v. Giles, ED aur eo 
| „ | 4-4 | J or a» on V. Gyles, 
8. C. held accordingly by three Juſtices, but Glanvil ſtrongly e contra, becauſe it is a Limitation 
to the Eftate that it ſhall not continue longer; Quære. : 5 | 
14. H an Annuity pro concilio &c. to the Grantee for his Life is not 
determined by the Death of the Grantor. Noy Jo. Warntord v. Gyles. 

15. It an Abbot makes a Leaſe for 40 Years, if he jo long be Abbot if 
he after be depoſed or die the Leaſe is determined; So it is it a Leaſe be 
made by a Husband, if he ſo long continues Husband of ſuch a Woman; 

Per Gawdy J. Goldsb. 179. pl. 112, Hill. 33 Eliz. in Cafe of Sayer 
\ 16. If a Limitation be both in the Coniunctive and Disjunive, As a The Leaſe 
Leaſe ro the Husband and W ite for 21 Tears, if the Husband and Wife, continues (6 


long as any 


continues, for the Disjuctive refers the to whole. Co. Litt. 225. a. for ſo was 
| WE „ the Intent of 


2 Brownl. 292. cites S. P. adjudged in Truepenny's Cafe. — S. C. cited by Doderidge J. as ad. 
pdged accordingly, 3 Bulſt. 131. Ne RT we 1 0 . 


17. If Land be given to A. and his Heirs, ſo long as B. has Iſſue 
Male &c. B. dies, his Wife privement enſeint with a Son, who is after 
born, yet the Eſtate of A. is determined. Noy 132. Anon. 

18. A. leaſes to B. for fix Nears, if C. ſo long live; it C. be dead 
| Lefore the Leaſe, the Leaſe is abſolute. 9 Rep: 61. a. Trin. 10. Jac. 
Pradſhaw's Caſe. *F | 5 3 Ls 

19. Leaſe for 21 Years, if Lefſee ſo long live; Leſſor and Leſſee Join 
in Grant by Deed of the Term zo C. Letlee dies within the Term. C. 
hall enjoy the Land during the Reſidue of the Term, abſolately. 10 
Rep, 49. Mich. 10 Jac. in Lampet's Caſe. 


20. If I make a Leaſe for Nears, reſerving a Rent, during my Life, and 
my Wife's Lite. If I die, the Rent is gone, becauſe ſhe is a Stranger; 
he ſhall never have the Renr, becauſe the has no Intereſt in the Land. 
If one of them die nothing can ſurvive to the other, and a A 


” 11. It a Leaſe is made 10 A, during the Lives of B. and C. there if Thid. fays it 


le Life of B. and C. without ſaying during their Lives, and the Lite ſolved by all. | 


Conſtruction of Law duripg the Life of the Survivor of them. S. C. cited 13 Rep. 66, and 


6 any Child between them ſo long live, and the Wife, dies; yet the Eſtate of chem lire, 


the Parties, Cro. E. 249. cires it as adjudged in Truepenny's Caſe, alias, Baldwin v. Coke. 
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Noy 86. 


S C Crabb 


v. Tooker. 


Eſtate. 
mult be taken ſtrictly; otherwiſe it is by way of Grant; that fall 
be taken ſtrongly againſt the Grantor. Browal. 39. Anon. 


21. Father covenants to provide Meat, Drink &c. for his Sg 


Wite and Children, during their Lives, and #f they diſagree, then tha 


they ſhould have ſuch Land &c. and live elſewhere. 'The Son die 
The Power to diſagree does not ſurvive any more than Deviſe that Fey. 


tees ſhall Sell, and one dies. Lat. 152. Trin. 2 Car. Harman x, 


_ Whirchlow, Te 2 | 
Show. 288. 22. Office was granted to tuo. One dies. The Office does not ſurviye, 
Jones v. but determines ; As if two Sheriffs are, and one dies, the other car. 
_ not Act; But it the Grant be zo two, and the Survivor of them, it i; 
eren. otherwiſe. 2 Salk. 465. pl. 1. Mich. 3 W. & M. in B. R. Jones y, 
213. Jones Pugh. | Kos Ee pe nts FN Mora COS 
„V. Ber, SC. 


adjudged a good Grant to the Survivor, becauſe ot the long and conſtant Uſage of granting ith 
— 4 Mod. 16. S. C. adjudged accordingly for the ſame Reaſon, 0 | 


23. A. by Will deviſed to M his Neice, and the Heirs Male of ber 
Body upon Condition and provided that he intermarry with, and hau 
Iſſue Male by one ſurnamed Searle, and ia Default ot both Condition 


he deviſed to N. in the ſame Manner, and in Default thereof he de. 


viſed to B. for 60 Years, it he fo long live, Remainder to the Hurt 
Males of the Body of the ſaid B. and their Iſſue Male for ever; Adjude. 
ed that the Eſtate Tail of M. and N. or either of them, does not ct 
by marrying one that is not a Searle ; tor the Remainder over is in De. 


| taule of both Conditions, and in the mean Time it is limited to her 
and the Heirs Male of her Body, and the may ſurvive the firſt Huſ- 


(I. 2) What ſhall bs a Determination of the Limits | 


band and marry a Searle, and ſo there is a Poſſibility as long as tl 
lives. 1 Salk. 570. Trin. 3 Ann. B. R. Page v. Hayward. 


tion. Dying without Iſſue &c. 


Granted to B a Rent. Charge out of his Lands, to begin whei 
F. S. died without Iſſue of his Body. J. S. died, leaving Iſſue, 
which Iſſue died without Iſſue; Per Dyer Ch. J. The Grant ſhall nv: 
take Effect; For J. S. at the Time of his Death had Iſſue, and there- 


1. 


tore the Grant thall not begin then, and if not then, it thall not begin 


at all. And per Manwood |. if the Words had been (ro begin ue 


F. F. is dead without Iſſue of his Body) then ſuch Grant ſhould tab 


Etfe& when J. S. dies without Iſſue; and per Dyer the Difference | 
between an [atereft and a Limitation, 3 Le. 103. pl. 1 50. Faſel. 


26 Eliz. C. B. Anon. 


Molineux. 
8. C.— 


And. 1. pl. 
LEE 


adjudged 
accordingly. 


16, 17. Bowles's Cale. 


2. Bond for Marriage Money was, If the Wife died. before Michi. 


in g without Iſſue of her Body then livinz, that the Bond ſhould be void; 


the had Iſſue and died, and the Iſſue died before Michaelmas, reſold 
the Bond is void; tor Tune reters to the laſt Time, ad proximum at- 
tecedens, and not to the Death of the Wife, (Tunc) ſigniſicat temp!s 
extremum. Per Haughton J. 3 Bulit, 103. Mich, 13 Jac. cites D. 


3.0 


| Elkin. 
; Peldr: 


| 4 
the l 
| Tat, 
for 5 


eve 
au, 
unh 
cede 
Cre: 
E witt 
35. 


and t 


tions 


anotl 
| Deec 
this 


"Twi 


he ri 


A 


end her Iſſue died; adjudg'd that the Baron ſhall nor repay the 5001. 
| For by the having of Iſſue the Condition was pertorm'd, Cited Sid. v Elkin. 


Eng Cant 


ment on a Settlement. 


* 


Fate. 
4. A. on the Marriage of his Daughrer makes a Provio, that if his 2 Vern 
Daughter die without Iſſue within two Nears, her Baron ſhould repay 500 / Rep. 566, 


4 ; 3 N 3 . S C. cited 
of her Portion, ſhe had Iſſue, and aſter, but within the two Years, ſhe in the Car 


of Pinbury 


HI 


——————_—_—_ 


102. in Caſe of Goodyar v. Clerk, as the Caſe of Brett v. Pildredge. _ Wms's 
| in S. C. of 
Pinbury v. 


| Elkin, Per Ld. C. Parker, ——S. C. cited Keb. 248. Per Windham J. as the Caſe of Bret and 
| Peldram v. Cole. e oi. by 235 | 


q 4 A Settlement was in Conſideration of Marriage, and todo J. to Sid. 102 pl. 
the Uſe ot Baron for Life, Remainder to the Son in the uſual Manner in 85 8 
ul, and if he die without Iſſue Male then to the Uſe of the Daughters & C 


. 


| jor 500 Tears, to raiſe 1500 J. for their Portions. The Baron died and judged— 
euves a Son and a Dang hter, and atter the Son dies without Iſſue. The The Caſe 

| Daughter brought Ejectment, and Judgment was given for her, not- of Goodier 
| wichltanding it was inſiſted that this Term was on a Condition pre— 9 
cedent which did not happen, and alf> that the Term was void in its 
Creation. And held that this was fuch a Dying without Iiſue Male and Holt 

| within the Intent of the Settlement as that the Term hall - ariſe. Ley, Ch. J. faid, 
35. Trin. 13 Car. 2. B. R. Goodin v. Clerk. ee 


1 Lev: 23. 
was cited; 


is ill report- 
ed there, 


and that the Caſe is thus in his Notes. There was a Leaſe for 500 Years made, for railing of Por- 
| tions for Daughters to begin after the Death of Baron and Feme with ut Iſſue Male; and then by 
| another Deed an Eftate in Special Tail Male was given to Baron and Feme, and both theſe ſeperate _ 
| Deeds were made by the fame Perſon; and there were two principal Queſtions, Firſt, Whether 
this Term be good in point of Creation; and the Court held ir good, and particularly Windham and 


Twiſden; which he could not agree unto. Powell J. agreed the Caſe of Goodier and Clerk, which 
he remember'd well, bur ſaid he took the Leaſe there to be good in point of Creation; and ſo the 


Court there held it. Holt's Rep. 624, 625. pl. 2. Trin. 5 Ann. in Caſe ot Andrews v. Stroud. 


5. A Leaſe for 500 Years for raifing 15001. for Daughters Portions Lev 35. 


% 


| was made to commence after the Death of his dn withour Iſſue The Sou e v. 
| hag a Son and died, and then that Son died without Iſſue. Reſolv'd both , (i „ 


10 | p F ĩ— $4 L000 $, 
in B. R. and Exchequer, That the Leafe ſhould commence; for Iflue B R. s C. 


| being Nomen Collectivum whenever the Iſſue of the Son fail'd the Term —2 Vern. 
| of Commencement did happen. Vent. 229. Mich. 24 Car, 2. B. R. 3 62. 


1 "Wh . C. cited 
Hale cites this as Clerk's Caſe. | in Caſe of 
1 nk * TELE | 57 ; Holt v. 
| Burley, —— 767. 8. C cited in Caf of Pinbury v Elkun. Deviſe ro A. but if he die with< 


out Iſſue then to 1 A, had Iſſue which died without live ; then A died. This, according to the 
Intention of Deviſor, is a Dying without Iiue. Le. 285 pl 387 Lee's Caſe —1 Lev 35 like Judg- 
Holt Ch J. thought this Leaſe not good in its Creation; our Powell 1. 
cor tra. Holts's Rep. 624, 625. in Cale of Andrews v. Stroud, | on | 
* $1d, 102. Goodier v. Clark, „ „ 


6. By Marriage Articles Money was to be laid out in a Purchaſe of But Ld. 
Lands to be ſettled &c. Proviſo that if the Husband die without Iſſue 3 
the Wife ſhould elect to have Land or None, and thould have fx Months the 4 = 
Tine to make her Election; No Purchaſe was made, bur the Husband Vern, 47t. 
died leaving hisWite Privement Euſeiut of a Daughter born ſoon after his S C 
Death, who died within a Month atter. The Wife adminiſtred both Fer Jeffries 


to the Husband and Child, and elected ro have the Money, and Norch E * 
K. decreed tor her. Vern, 298. pl. 293. Hill. 1634. Kettleby v. Idue ac his 


Atwood. 


be ſaid to die without Iſſue. Vern. 472. 8. C. 


M m m 4. In 
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A vettle- 7. ln a Marriage Settlement was a Proviſo, that if there ſhould be jy 


_ ” Iſſue Male, but the Husband ſhould leave Iſſue Female ot the Marriage 
and Wite then 70 pay to ſuch Iſſue Female 1000 l. at Eighteen. He died ay 


for Life, Jeft Iſſue Male and Female by the Wife, and the {ſue Male died bein 
and if he the Portion to the Iſſue Female became payable, It was inſiſted that th, 
a W Intent ot the Settlement was, That if the Husband died, and they 

e as thould be no Iſſue Male of the Marriage living when the Portion he. 


living, or | | 
in Ventre Came payable, then the 1000 I. was to be paid, But Ld. North gi. 
Ja _— 15 mitled the Bill. Vern. 299. Hill. 1684. Dominick v. Langly. 

the Time ot | | 5 | — | | 

his Death, a Remainder to Truſtees for 500 Years to raiſe Daughters Portions; the Husband iz 
leaving Hue Male at the Time of his Death, which Iflue Male ſoon after died without Iſſue Make 
the Wife dies, the Quettion was, If this Term ſhould riſe up again for the Benefit of the Daughter: 


The Ojinion and Judgment of the Court was, That it ſhould nor, it being a Condition precedent, 


and not a Remainder upon the Determination of the Eſtate Tail. "Fhis Judgment was reverſed in the 


_ Houſe of Lords, upon the Reafoning that Mr. Raymond urged, That the Time of his Death relate 


only to the Ventre ſa Mere, and then it was no more than an uſual Limitation ; for the Wife wy 
not Enſient. 11 Mod. 88. pl. 8. Trin. 5 Ann. B. R. Andrews v. Strowd, -— Holt's Rey 
S. C. is ſtated thus, viz. A. ſeiſed of Lands in Fee convey'd to J. S. and his Heirs, to the Uſe of 
himielf and his Wife R. for Life, Remainder to the 1(t. 2d. 3d. 4th. 5th. &c. Sons in Fail; and fo 
Default of ſuch Iſſue, and in Caſe the ſaid A. ſhould die, or be dead without Iſſue Male of his Body 
of the ſaid K. to be born, or in Ventre ſa Mere at the Time of his Death, and ſhall leave one r 
more Daughters of his Body on the Body of the ſaid R. begotten, or in Veatre fa Mere ar the Time; 
then to the Uſe and Behoot of the ſaid J. S. and his Executors for 500 Years, to raiſe Portions for his 
{aid Daughters. They find that there was a Remainder limited to the Adminiſtrator of the Leſſor of 
the Plaintiff, and that A. had Iſſue two Sons, B. and C. and that B died in the Life of his Father 
without Iſſue, then the Father died, then C. died without Iflue, then R. the Feme dies; W. k. 
enters and demiſes to the Plaintitt, on whom the Defendant enters as Executor to J. S. et ſi &&, 
Now the ſole Queſtion was, Whether this Term ſhould now begin? And the Court ſcem'd prety 
clear, That this Term was to begin upon Condition precedent, viz, Upon the Death of A. without 


Hue Male living, or in Ventre fa Mere on the Body of the Wife at the Time of his Death; and 
that inaſmuch as A. had a Son at the Time of his Death, the Term could not then commence ; and the 


Words do very clearly ſhew, that there was a Contingency that was to happen; otherwiſe that Term 


could never commence; and though there is a great deal of Equity for the Daughters to recover 


their Portions, yet theſe Words are fo clear and expreſs, that there is no Room for a Conſtruttion 
in their Favour, Holt's Rep. 623, 624. pl. 2. Trin. 5 Ann. Andrews v. Stroud. 


(1. 3) Continuance, 
What ſhall be ſaid a Continuance of Eſtate aſter it h 
2 5 gone over to another. 


1. T ESSEE for Tears grants Rent- charge and then ſurrenders, yet tot 

the Benefit of the Grantee the Term has Continuance, though 

in Rei veritate it is determined. 8 Rep. 145. b. Trin. 8 ſac. in Da- 
venport's Caſe. 1 | | 


Pala. 111. 2. A. Copyholder for Life purchaſes the Fee, which is conveyed to Truſ- 
Waldor v. fees and their Heirs to the Uſe of A. during the Lite of A. Remain- 


22 der to the Wife of A. for Life; Remainder to A. in Fee. A. conveys 


ated, . te Remainder to his eldeſt Son in Fee. The Copyhold Eſtate tor Lite 
Cro Jac. ſtill continues in A. and not extinct or altered by the Purchaſe of the 
<73. pl. 1. Fee, which never was in him, but in the Truſtees only, till A. and the 
Waldos "Truſtees conveyed the Remainder in Fee to the Son; ſo that a ſecond 


85 * Wite of A. ſhall be entitled ro her cuſtomary Eſtate. Hob. 181. 

fſolved.— pl. 218. Howard v. Bartlet. = 
e : 1 | 
178. S. C. adjudged. 


4 
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3. A Co bold was granted to A. B. and C. for their Lives ſucceſſive /ictit 2 Sid. 165. 
nominautur. Atterwards the Lord demiſed the Lands for 40 Years after Hill. 1659. 
the Death, Surrender, Forſeiture, or other Determination f 
J. B. and C. Alterwsrds A. and B. die, and then C. takes a Wife and 8 C. ad jor- 
dies, and the Wiſe holds in for her Life by the Cuſtom as her Frank Bank, natur. — 
and dies, It was agreed that the Frank Bank is to ſeveral Purpoſes a 4 Mod. 253. 
| Continuance of the Eſtate of the Baron; and Twiſden and Windham “ F- Arg. 

held that for that Reaſon the Leaſe thall not commence till che Death 
of the Wite, by which the Eſtate of the Baron is determined. Lev. 20. 
Hill. 12 & 13 Car. 2. B. R. Chantrell v. Randall. FFF 
4. Cuftom where the Father dies leaving no Son, but two Daughters, the Sid. 267. 
ea Dang hter ſhall have the Eſtate for her Life, and the Wife ſhall have 1 
er Lie. Tenant dies Without Son, leaves a Wife and two Daughters, 
Wite enters, eldeſt Daughter dies, Wite dies; Adjudged the Efflate of in Hill 18 
ile Wife was Count inuance of the Eſtate of the Baron till her Death, & 19 Car.2, 
and Judgment for fecond Daughter; for though the was not eldeſt Dn To 5 
Daughter ar the Death of her Father, yer ſhe was fo at the Death ot 8 8 


* B. R. Clarks 
the Eſt ate of v. Candle, 


adjornatur, 
but ſays that 


ment that 
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Ontingencies are only in three Cafes in the Law. iſt, When the 
Perfon and Hi ate are certain but to veſt upon ſome Collateral H- 
dent which may or may not happen; as where A. made a Leaſe to B. 

| tor Lite, reſerving Rent during the Lite of A. and that after A's Death 
the Land ſhould remain to B. and his Heirs, this is a Contingency, 
though uncertain whether A. ſhall ſurvive. 2dly, When the Perſons 

| are uncertain, and the Hſtate and Time allo certain; as if Land be given 
to the Husband and Wife, and the Heirs of the Body of the Survivor, 
they have Eſtate for their Lives, but when one dies the Eſtate alters, 

| yer the Survivor is uncertain. 3dly, When the Perſon and Eſtate al 
are uncertain ; as a Leaſe made for Lite, the Remainder to the right 

| Heirs of J. 8. this is a contingent Eftate 3 Per Coke Ch. J. 2 Bulft. 

130, 131. Mich. 11 Jac. in Cale of Roberts v. Roberts. =p 
2, A Man cannot make a Conveyance to begin 0a a Contingency, but by 

aDeviſe it may be made ſo, but not by a Surrender, for that is Convey- 

ance; Per Haughton and Croke J. 2 Bulſt. 274. Mich. 12 Jac. Me 
3. An Eſtate in Contingency zs #0 Eſtate till the Contingency hap= 
dens; Per Curiam. Allen 82. Mich. 24 Car. B. R. in Cate of Udall 
4. Contingent Remainders are not favoured nor raiſed but upon Neceſſity 
hen a Perſon is not in Eſſe; Arg. Skinn. 200. 


her Mother, 1 Lev. 172. Trin. 17 Car. 2. B. R. Newton v. Shatto. = eldeſt 
| 3 ; | 5 | aughter _ | 
ſhall have the Eftate within the Cuſtom, viz. the eldeſt Daughter at the Time of the Mother's 3 
| Death, who had the Eſtate by the Cuſtom, and not only Primogenita Filia. | | | 
(1. 4) - Contingent Eſtate. . cke ii. Ne: 
N . | DEN | | mainder (H) 
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(.. 5) 


Eſtate. 


(I 5) What Grant by Deed ſhall be Tail or Fee Sin. 
ple determinable. 


* 


N Treſpaſs i ir was held by ſeveral, that where Tenant in Tail of 4 
"T Rent, which was not in Ffſe befere, grants in Fee, the Grantor ba 
not bee. Br. Eſtates, pl. 20. cites 15 E. 4. 6. 8. 
2. Jo where he ſuffers a Recovery againſt him by M. 111 of Entry in th; 
Pot; Per Littleton, Choke and Neal. But Brian Ch. J. contra; a 
it leems that he has Fee dererminable upon che Eſtate Tail. Br. bid 


3. As where Lord of a Villeiu enters upon his Villein who is Tenan |; WK em 
2270 he has Fee Simple during the Eſtate Tail, and determinable h Rel: 
it. And Catesby and ſenney agreed with Brian, 14 E. 4. 6. in s Bak: 


lame Caſe. Br. Ibid. 
If Tenant in Tail grants Rent in Fee this a Fee Simple Jonotiniita 

by the Death of the Grantor, Br. Eitates, pl. 53. cites 14 H 8.5 
5. It a Tenant in Tail conveys by Leaſe and Releaſe, an Eſtate K bee 
deteatible palles 3 Per Powell J. at Lear Aſſiſes Devon, 9 Ann, 


(J. 60 Veſted, When. 
In reſpe&t of the Limitation, 


. Mod zie k. NF 1 S. give Lands by Fine to A. for Life, Ele to Himſelf is 
Arg. in Tail, Remainder in Fee to B. after the Death of A. In this Cif 
Cie of B. ſhall enter, tor the Remainder to J. S. was void; for he who has 


be Fee reſiant in nimſelf cannot reſerve Tail. Br. Eſtates, pl. 66. cites 42h, 


* | eiten 8 CO. $$» and 855 H. 4. 25 
p and 1 H. 5. | 
| 8. and D. 69. b. 


2. A. covenants in Conſideration that B. is his Son, he ſhall have ft 
Lite, and after B's Death in Conſideration that C. has given him i 
that he thall have Fee; Here the Conſideratious of rar/ing the Uſes are: 

veral, therefore if B. refuſes A. ſhall keep the Land, and C. thall 1 
5 prelently; 5 Arg. Cart. 144. Mich. 18 Car. 2. C. B. cites thisCik 

as * by Sir Roger Manwood in the Rector of Chedington's Caſe. 
3. Feoftment to the Uſe of A. for Life, Remainder to B. in Fee; A. k. 
fuſes; B. ſhall zake now, but if it had been by Way ot Covenant to ſtan 

ſeaſed, B. ſhall not take till after the Death of A. but ir reſts in the C- 

venantor, becauſe he has not departed with the Poſſeſſion, and the 

fore thall have the Uſe in the mean Time, 2 Lev. 77. Hill, 24 & 20 

Car. 2. B. R. in Caſe of Py bus v. Mitford. | 


(l. 7) 


, 
0 
hl 
; 
* 
g 
3 
5 
1 


- 23 Eliz. B. R. in Caſe of Wellock v. Hammond. 


| Conveyance without ſeme other Act doing; Per Walmſley. Cro. E. 


| elſewhere. Cro. E. 669. pl. 25. Paſch. 41 Eliz, B. R. in Caſe of Parman 


, 
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0 7) Ceſſer, or Deveſted. 
How. | And in what C aſes. | 


: 1. | N a Deviſe in Fee it may be that an Eſtate in Fee ſhall ceaſe in one 


and be transferred to another. Cro. E. 205. pl. 39. Mich. 32 & 


2. Franktenement cannot be deveſted by a verbal Waiver or Diſagree- But by ver- 


ment in Pais, or by Acceptance of other Thing en Pais; as Dower &c. — mongy 
1 3 3 Rep. 26. a. b. Mich. 33 & 34 Eliz. B. R. Butler v. ge, and 
Baker. % Tong 1 = 


; Entry into 
$4 , the other, 
it may be. Ibid. 26. b. 


3. As an Adi in Pais may amount to an Agreement, ſo an Act in Pais 


E may amount to a Diſagreement, but this is a/ways of one and the ſame 

| Thins, As it there be Lord and Tenant, and the Tenant by Deed infeoffs 

F the Lord and a Stranger, and makes Livery to the Stranger in Name of 
borb; in this Cafe if the Lord by Parol diſagree to the Eftare, this 

© avails nothing; and of the other Part, it he enters into the Land gene- 

* rally, and takes the Profits, this Act will amount to an Agreement to 
the Feoffment; but if he enters into the Land, and diſtrains for his Seig- 
niory, this Act amounts to a Diſagreement of the Feoffment, and ſhall 
deyeſt che Franktenement our of him; and with this agrees 10 E. 4. 12. 
by all the Juſtices. 3 Rep. 26. b. in Caſe of Butler v. Baker. 


4 And yet in ſome Caſes a Claim by Parol 2, dire an Entry to be 


| an Arreernent to one E/tate and a Diſagreement to another, As it Lands are 
given to the Baron and Feme in Tail, and atter the Stature of 32 H. 8. 28. 
the Baron aliens the Land to the Uſe of him aud his Heirs, and after de- 


viſes it to his Feme for Life, and dies; the Feme enters, claiming by Pa- 


| rol the E/tate for Life, this is a good Diſagreement to the Eſtate ot In- 
beritance, and 8 good Agreement to the Eſtate for Lite; and with this 
agrees 18 Eliz. D. 351. b. For there is no Doubt ot the Tenancy to the 
| Precipe, and the Act and Words operate together; But it the Feme be- 
| fore her Entry agrees by Parol to the one Eſtate, and diſagrees to the 
other, this avails nothing. 3 Rep. 26. b. in Cate of Butler v. Baker. 


5. An Eſtate of Inheritance in Land cannot be made to ceaſe by any 1 AE 
0 aria ; 


ment an E- 


379. pl. 30. Hill. 3) Eliz. C. B. Chomley v. Humble. date maß be 


made to ceaſe 


and revire A Rent- charge created de novo may ceaſe and revive, but not Rent in Eſſe. Jenk, 
EMBER Coe, VV | 1 | 8 


6. A Freehold veſted by Livery may well be deveſted without other Till Pre- 


| Att done, bur by its uot being preſented at the next Court according to ſentment it 
| the Cuſtom of the Manor wituin which it lies, the Cuſtom being ſo, and er. 


tect Feott- 


| adjudged a reaſonable Cuſtom. 5 Rep. 84. b. Trin. 41 Eliz. C. B. ment, but 
| Perriman's OR EIT EA gk * | 


Opus Incho- 
Pi. 71. Pereman v. Bower, S. C. adjudged that the F :offment was void by the laid Cuſtom. 
1. A Feoffinent Cauſa Matrimonii prælocuti is defeated by marrying 


v. Bower. | Na a 8. K 


Eſtate. | 229 


1 | | ; „ 5 DEED I atum only. | 
| Ibid. —— Cro. E. 668. pl. 25. Parman v. Bowyer, S. C. and adjudged accordingly. — 2 And, 125. 
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Eſtate. 


8. If A. makes a Feoſi ment in Fee to F. 8. to the Uſeof A. and the Hin 
of his Body; In this Caſe for the Benefit of rhe Iſſue the Star. 2» H 
of Uſes deveſts the Eſtate deveſted in J. S. by the Cqmnmon Law, 400 
executes the ſame in A. by Force ot the Statute, and yet the fam ;, 
our of the Words of the Starure, 13 Rep. 56. pl. 23. Mich us 


in the Court of Wards. Sammes's Caſe, 


9. Tenant in Tail cov:nants to ſtand ſeiſed to Uſe of A and his Hi 
or of A. for Liſe with Remainder, it deveſts the Eſtate Tail ; other. 


u iſe if the new Uſe be to take Effett after his Death; Per Holt Ch, | 
in delivering the Opinion ot the Court. 2 Salk. 620. Trin. 1 Anu, b. K 


Fitzh. Mort- 
danceſtor, pl. 
55 Cites 12 

H. 3. It. Suff. 


in Caſe of Machil v. Clark. 


(L 8) Veſted. 
In what Caſes it ſhall be deveſted by a Poſthumous of 


other Heir. 


I. had Iſſue two Sons. The eldeſt Son went beyond Sea. The Fr. 

"Ao ther dies. The ſecond Son in a Writ of Mortdanceſtor recovers the 
E/tate (tor it ſeems the then being beyond Sea was then looked upon a 
an Incapacity) and yet it was there held, that upon Return of the Elir 
Brother the Land ſhould be deveſted out ot the Younger Brother and 


reveſt in the Elder; Arg. 10 Mod. 360. cites Fitzh. Mortdancettar 
47. 55. — Wa 


2. Tenant in Tail dies without Iſſue his Wife en/jent with a Son; the 
Donor may enter; but upon the Birth of the Son the Eſtate Tail is {tt 
up again; Arg. 10 Mod. 414. Cites 7 Rep. 8. b. Bedtord's Caſe. 

3. It a Man has a Sergniory by Deſcent, and dies without Iſſue born, 


and his Brother enters, and after a Tenancy eſcheats, and after a Son is 


born, in this Cafe the Son ſhall enter upon the Uncle; tor though the 
"Tenancy firit veſted in the Uncle, and never was in the Father, yet be- 
caule the Original Cauſe, viz. the Seigniory was in the Father, there- 
tore the Son ſhall enter upon the Uncle. 1 Rep 98. b. cites 16 E;; 
Rr. kit. . 7: 3 * 

4. A. had Iſſue a Son and a Daughter, and deviſed Land to B. fot 
Lite, Remainder Propingniorivns de Sanguine Purroram pradicti A. Tie 
Remainder veſts in the Heir ot each ot the Children ot A. which they 
have at rhe Death ot B. to that if the Daughter at that Time has Iſie, 
and the Son has not, the Iſſue of the Baughter thall have the Remuit- 


der ot the Whole, and though the Son atterwards has liJue born, ye. 
ſuch after-born 1/ue of the Son thall take nothing; for it was veſted inte 


Iue of the Daughter before, and he thall retain it; But it #s other? 


in Cale of Deſcent, as upon a Deſcent to the Daughter, and after avi 
is born, the Son thall ouſt the Daughter; So the Diverſity is between 


IV. and after J. has Iſſue and dies, and then A. dies, and the Har 


 mainder to the right Heirs of the Brother, and then the Brother dies, and 


Deſcent and a Remainiter. Br. Done &c. pl. 21. cites 30 Atl: 4. 
5. Ia Leaſe be made 10 A. for Life, Remainder to the right Hetrs of J. a. 


F. enters, and atter N. dies the Heir ot N. ſhall have nothing, becaul 
he was not Heir when the Remainder fell; Per Finchden. Br. Done 
&c. pl. 21. cites 30 Aſſ 47. | 


6. I there be a Brother and Sifter, and a Leaſe for Life is made, Ri- 


the Leſſee for Life dies, and the Siſter enters, and afterwards the Wil 


— 


he 
the © 
beto 


cont 


3. 
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ON 


dies 


| belo 


and 
and 
her 


whe 


in t/ 
| Alte 
F CAM 


| Raviſhment, the Daughter enters, a Son is born, yet the Daughter ſhall 
| retain the Land of Fee Simple. It ſeems to be contrary of Land tailed, ; E. 


| Daughter, who pays the Money and enters, and then a Sen is born, 


| Conmodum, Hob. z. in Caſe of Young v. Radtord. 


N 


the Brother is delivered of a Son, yet the Son ſhall not have the Land bnt 
the Siſter, who is his Aunt, ſhall retain it, becauſe it was veſted in her 
betore ; tor in whomſoever ſuch Remainder or Purchaſe veſts it ſhall 


continue; Per Fiſh, Br. Done &c. pl. 21. cites 30 Aſſ. 4). 


of the Bodies of F. and A. who had Iſſue, and after F. died, and the 
52 releaſed to B. and A. in Fee, J. and A. having Iſſue of their Bo- 
dies, and atter B. aliened his Moiety, and A aliened that which to her 


5. Land was given 20 B. and to F. and A. his Feme, and to the Heir 


belonged to another who ouſted rhe Alienee of B. and he brought Aſſiſe, 


and recover'd the Moiety, becauſe now the Iſſue is dead wit holit Iſſue, 
and though A. may enter tor the Alienation of B. the Tenant tor Lite, to 


| her Difinheritance, by Reaſon of the Tail which remains in A. yet 
| when the [iJue died without Iſſue, then came the Fre Simple to be executed. 
in them, and then may the Altenee re- enter upon A. in the Moiety ; tor the 
| Alienation of B. the Tenant tor Lite 7s good as to the Fee Simple, which 
| come to them iciutly Br. Jointenantrs, pl. 45. cites 45 Aſl. . - 


g. It Tenant in Tail dies without iſſue, and the Doxor enters, and after 


| the Feme of the Tenant in Tail, who was enſeint is delivered of a Son, he 


may enter; tor this was Tail veſted. Br. Deviſe, pl. 5. cites 9 H. 6. 


| 23, Per Fulthorp 


9. It a Daughter be Heir, and the Myther is raviſhed and conſents to the. 
pl. 27. cites 


and the Reaſon is becauſe it is by Statute Law, contrary upon the Com- [but it ſhould 
non Law, and Conſent for Doubt or bear binds not; tor it muſt be tree be 5. b. 6. a. 


Conſent ; quod Curia conceſſit. Br. Done &c. pl. 28. cites 5 E. 4. b. ys ene 


S. C. cited 


1 Rep 95. a. for it veſts in the Daughter by Purchaſe. —— Ibid. 98. b. cites S. C. and for the ſame 
| Reaſon —— Long 5to E 4 60.61. S. P. held accordingly. —— Br. Entre Cong. pl. 94. cites 5 E. 
4 58. 8. C. & 8. 9 a : | 


—— Paſch. 9 H. J. 25. a. S. P. agreed per Brian and tot. Cur. 


10 If a Man deviſe Land to a Man and his Heirs, and he has I/. Br. Eftates, 


fue a Daughter, and dies, his Feqte privement enſeint with a Hon; the gl. 43. cites 
Daughter thall retain tor ever; Per Billing; quod fuit conceſfum. Br. 
Deviſe, pl. 23. cites 5 E. 4. 6. 


II. it a Man makes a Feoffment of Lands uDονẽ Condition, that if the 8o if the 


Feoffor or his Heirs pay 10/. that he may re-enter, and dies leaving a Daughter 
enters for 
| . , K | 2 Condition 
yet the Daughter thall retain the Lands; tor Qui ſeutit oaus ſentire debet eee 
N Son born af. 
| CE | wigs. + 
hare the Land; For he had no Right at the Time of Entry; Per Wood. Br. Entre Cong. pl. 92 


| Cites 9 H 7. 24. 


12. Where Father and Son are, and the Sn purchaſes Land and dies 


| Without Iſſue, the Uncle enters, and two Years after this the Father has 
Illic another Son by the ſame Wife, who was Mother to the firit Son, the 
| Youngeſt Son may enter and ouſt the Uncle, and this is fo in Deſcents, 
| Contra in Remainders, Purchaſes, and ſuch like. Br. Deſcent, pl. 58. 


cites Dr. and Scud. lib. 1. 5 3 55 
14. So where a Dauig hter is Heir, and has a Villein by Deſcent who pur- 


| chaſes, and the enters into the Purchaſe ; A Son is born, he ſhall not have e 
| the Purchaſe, and yet he ſhall have the Villein, tor this was the Thing | 
Which deſcended to the Daughter as Heir, but ſo was not the Purchaſe ; 


Note the Diverſity. Br. Diſcent, pl. 58. cites Dr. and Stud. lib, 1. 


1 


Eſtate. 8 231 


. ˙— eng 4 IC __ * 


Firzh. Aſſiſe, 


— 


r 


E ſtate. 


232 


ot this Diverſity is, that the Daughter by the 6 R. 2. has the Land 


Br. Entre 

Cong. pl. 92. 
cites 9 H. J. 
24. per 
Wood, S. P. 


in Zail, and to the Uſe of the Baron in Fee, and has Iſſue a Daughty 


levies a Fine, or ſuffers a Common Recovery; in this Caſe, though the 
Daughter enters or not enters, or though the Daughter hath joined in 


in this Caſe if the Daughter enters ſhe ſhall retain it for ever againſt the 


15. If a Man makes a Feoffment in Fee tothe Uſe of him and hus Ni 


and dies, his Wife privement enſeint with a Son, by which the Reverfon 
in Fee deſcends to the Daughter; the Wife before the Birth of the $9 


the Fine, or was vouched in the Recovery, or by any other Act hy 
diſabled herſelt to take Benefit of the faid Act, yet the Son born ute; 
{1all rake Benefit of this Act; for by no Act that the Daughter can dg 
ſhe can bar the Son of the Eſtate Tail. Nota per the Reporter, 3 Rey, 
61. b. Mich. 37 Eliz. C. B. in Lincoln College's Cafe. _ 

16. But if a Daughter enters by Virtue of the Stat. of 6 R. 2. 6. of Roy, 


Son born after; but though the Daughter enters by Force of the Statute 
of 11 H. J. yet the Son born after ſhall enter upon her, and the Reaſon 


merely as a Perquiſſte in Fee Simple, and by expreſs Words of the a8. 
the ſhall enter and ſhall hold the Land; for the Statute fays, arr 
&c. & tenebit de jure Hæreditario. 3 Rep. 61. b. Mich. 36 & 37 Eli, 
C. B. in Lincoln College's Caſe. 885 

17. Aud this is like to the*Caſe of 9 H. J. 25. b. If a Remainder de 
limited to the right Heirs of F. §. and he dies having a Daughter, the ö 


Daughter ſball have it as a Purchaſor, and thall retain the Land again 


the Son born alter ; but when the Daughter enters by Force of the AG Hz 


of 11 H. 7. ſhe is in of an Eſtate Tail per Formam Doni, and fo in M. 


ture of a Deſcent, and not merely as a Purchafor, and this by expres ent 


b. 62. a. Mich. 37 Eliz, C. B. in Lincoln College's Cafe. 


4 Le. 212. 
pl. 343 
Paſch: 17 
li , . 


Anon. S. C join in purchaſe of the Fee ; Per Cur. the Fee is executed tor one Morey; 


in the ſame 
Words. 


Words of the Act of 11 H. J. which are, That the Perſon to whon ud! 
the Land belongs after the Deceaſe of fuch Wife, ſhall enter into tie 
Tenements, and ſhall poſſeſs and enjoy them according to ſuch Title 19 
and Intereſt as they would have if ſuch Wife had been dead, and no 
Diſcontinuance, Warranty, or Recovery had; ſo that the Daughter in 


this Caſe claims not the Land merely as a Perquiſite, as the does upon 
the Statute of 6 R. 2. but by Force of this Act of 11 H. 7. and claims 
according to her Title as it the Wife had been dead, and no Act againt 
the Statute done, and this is per Formam Dont, and per Formam Dont 
the Son born after is to be preferred before the Daughter. 3 Rep. 61, 


— ee 


A 


(IL. 9) What is Eſtate executed. By ſome Afrer-A 


V Death of Tenant for Lite, B. dies Inteſtate, Adminiſtrauch 
is granted to C. Tenant for Life, and At:ninifirator of TLeſſee for Jun 


I; A Tenant. for Life, and B Leſſee for Years, to begin atfe! the 


For the Remainder tor Years was no [mpediment to the Exccut ion 0! 


4 Le. 37. pl. 102. 6 Eliz. C. B Anon. 


2. Leaſe for Life, Remainder in Tail, Remainder to the right Hei i 
Tenant for Life; He in Remainder in Tail dies without Iiſue in die 
Lite of Tenant tor Lite; Now the Fee is executed to the Freeholl, 
and the Heir thall not have a Scire Facias where ſuch Conveyance 1 
made by Fine; Per Manwood. 2 Le. 6. pl. J. 16 Eliz. C. . 
Cranmer's Calc, EE „„ 


+ 3. 4 


© 


— 


Eſtate. 


bh M. levies 4 Fine zo the Cee of bis N uf e fe or Life, Remainder to bis And 288. 
Gn in Tail, Remainder 70 the right Heirs of the ſaid IH. It the Wite p. 297 Nil- 
and Son die without Itlue, M. thall have the Fee-timple intirely, as lord v. Fen- 


in ſeems, in Poſſeſſion; but it was adjudged, that it M. in his Life- 3 


— 


LL 


ume (after the Uſes created had made a Leaſe for Years, and afterwards that the 


had died and then the Wife had died, and then the Son had died without Leaſe was 
Iſue, rhe Leaſe not ended, the Leate is good, and ſhall continue &c. Bd, be- 


S Fee-ſimple 


2 And. 202. cites it as adjudged | Paſch. 31 Eliz. B. R. in Midford' cauſe the 


Cale. | | | | remained in 
| | ED | BD on WR K2- | | the Leſſor 
and was as Reverſion.—— Mo 284. pl. 437. Fenwick v. Mitforth, 8. C. adjudged in B. R. ac- 


| cordingly on Conference and Reſolution of al) the Juſtices of England; For they held the Limitation 
af the Uſe to the Right Heirs to be void and ſhall be taken to be the ancient Uſe, and the Conuſor 
had not ſeparated it from his Perſon, but four Juſtices held e Comtra.—— Le. 182. pl. 256. Fen- 
ul v. Mutord, S. C. held accordiugly. 7 nope Eo ot aver 


—— 8 . "SV 2 0 
—— 


l. 10) In Fee-ſimple in General ; And what it is. 


DEO DU idem eff quod Hæreditas & Smplex idem eſt quod E: eft quod 
legitimum ve] purum, & tic Feodum timplex idem ett quod du tener | 
Hæreditas legitima, vel Hæreditas pura. Litt. 8. 1. e CONT 
| i et 3 ſive fir tene- 
wentum, five Reddirus &c. Co. Litt 1. b. The Word Simple properly excludes both Condition 
und Limitarions, that defeat or abridge the Fee. Co. Litt. 1. b. | | | 8 


2. Fees or Inheritances are either Simple or Abſolute, As to one and A Fee. ſim- 
lis Heirs for ever. Conditional, As where the Eſtate is defeafible by not ble deter- 
performing the Condition. Or qualified or baſe, As where A. infeoffs J. S. —_— + 
of Land io have &c. 70 him and his Heirs fo long as B. has Heirs of his tingent is a 
Boch, and in both theſe laſt Cafes all the Eſtate in the Land is in the Fee. ſimple 
Feollee. 10 Rep. 97. b. a Note ot Ld. Coke in Sey mor's Cale. 10 all Intents 


bdut not ſo 


ver v. dhe ldon. 


3. A Man may have a Fee- ſunple in 3 kinds of Hereditaments, viz. in Real, 
a Lands or Tenements; Perſonal, an Annuity granted to a Man aud 
bis Heirs ; Mixt, when the King creates an Far/ of ſuch a County or 


| other Place to hold that Dignity to him and his Heirs, this Dignity 
Fe Perſonal, and alſo concerns Lands and Tenements, Co. Lite. 1. 


2. a. 


0 2 FE. (K) 


= 


. oa re 


| durable as abſolute Fee fimples, and all Fee-fimples are unequally durable; for one will eſcheat 
| ſooner than another by the Failure of Heirs; An Eftate of Fee fimple will determine in a Baftard 

F vith his Lite if he want 1flue; An Eſtate ro a Man and his Heirs, as long as J. S. hath any Heir, 
| which is no abſolute Fee ſimpie, is doubtleſs as durable as the Eftate in Fee which J. S. hath to him 
| and his Heirs, which is an ablolute Fee-ſimple; Per Vaughan Ch. J. Vaugh. 273. in Caſe of Gard- 


_— 


oj het a td 
er . Fraps E — 3 
* TOE NN rr 


ew 


(K) In Fee. 
By what Words. 


G7] 1. IFa an gives Land to another and his Heir, this is a Fee fn th 
| peu 55 | Donee, for the Word Heir ig Nomen Col lectivum, and g. 
bu bot ex. (£105 to the Heit in Infimtum. DH. 37 Eltz. B. R. per Ponn 
actiy 8. P. and Fenner, in Cale of * Cerk v. Dayes. 
313, 314 pl. 5. S C and agreed by all the ſuſtices that Heir is Nomen Col lectivum; but the bj, 
there is a Deviſe to one ard the Heir of his Body, which they held an Eſtate Tail. — $Þ 
(Je of a Deviſe agreed by all the Juſtices. Ow. 148. in Caſe of Lilly v. Taylor —8 P. heli. 
Williams J. and not denied by any, and for the ſame Reaſon. Godb 155. pl. 207. Mich. 6, Io 
Anon. 4 | | = 1 13 | | 
So to a Man and his Heirs Males by Deed is a Fee. Mo. 424. Abraham v. Twigg.-——p 
where an Eſtate Tail is limited to A. and then to 3. and then to C. Remainder in Fee to A. withy 
Power of Revocation only of the Remainder to B. and to limit new Uſes of that Eftare, and un; 
Revocation thereof new Uſes are limited to A. and his Heirs Male, without ſaying of his Body te. 
gotten, it was Adjudged an Eita'e Tail ro B. For to conſtrue it a Fee would deftroy the Reminder 
to C which A. could not do. Carth. 292. Mich. 5 W. & M. in B. R. Gilmore v. Harris —; 
Lev. 214 8. C. adjudged. | | 5 


2. The fame Law would be of a Deviſe in ſuch manner ag yu 
held by them. = DE 5 
3. The Lord Mountjoy ſeiſed of the Manor of Canford in Fee di 
by Deed indented and inrolled bargain and ſell the ſame to Brown in 
Fee, in which Indenture this Claute was contained, Provided alwi, 
and the ſaid Brown did covenant, grant, and agree to and with the lit 
Lord Mountjoy, his Heirs and Alſigns, that the Lord Mountjoy, h 
Heirs and Aingns, might dig for Ore in the Lands (which were gret 
Waſts) Parcel ot the ſaid Manor, and to dig Turf allo for the makin 
of Allom ; Reſolved that this did amount to a Grant of an Intereſt al 
Inheritance to the Lord Mount joy to dig &c. Co. Litt. 164. b. 


8 — 
: . . — —hv—é— — - 0 "— 


75 {de 3) 10 Fob 
Without the Word Ileirs. Ia what Calzs, 


1 Ta Man buys Land, and theVendorexecntes an F# ate to the Vent! 
I habend? ſibi in perpetuum, without the Word (Heirs) she 
the Intent ol the Bargain is to paſs the Fee-ſimple, and the Vente 
upon requeſt reluſes to mike other Alturance, chere a Writ of Sur 
pœna lies, and accordingly Audtley Caancellor held clearly in tt. 
of H. 8. that if a Man fold his Land before the Statute of Vds, this i 
change the Uſe of the Fee-limple, and fo of a Je by Indenture 9) 
Statute 27 H. 8. without the Words (Heirs) ; Quod nota bene. bt, 
- Confcience:&e;-pl-25-crtes 32 H. 9. 


2. Bani 


hy — HA — 


£Q 


Wt * %,, * 
* D 
* I 


——_—_— 


Eſtate. 2 3 5 
2. Bargain and Sale of Land to A. without the Word (Heirs) will S. P. it it be 
| he a Fee-1imple ; But otherwiſe it is in a Gift of the Poſſeſſion. Arg. for Maney 
Mo. 519. cites 27 H. 8. fo. 28 1 
Connract, pl. 1. cites 2) H. 8. 5. and Brocke ſ n = 1 % . 
Contract, pl. 1. cites 27 H. 8. 5. and Brooke ſays, that he heard Audley Chancellor clear in the ſart 
| Opinion. Br. Eſtates, pl. 1. cites 8. C. — S. P. Ibid. pl. 78. cites M. 4 E. 3. | ; 


* 


3. If a Man leaſes a Manor for Life, and after grants a certain Rent 
t rake out of the ſaid Manor by the Hands of the Leſſee and his Aſſigns, 
and others, into whoſe Hands ſcever the ſaid Manor qr? come, this is a good 
| Grant in Fee, and ſhall continue after the Death of the Leſſee ot the 
Manor. 26 Aff. 38. fol. 126. b. in a Nota. 55 „ 
| 4 By Laſt Wills and Teſtaments in the following Caſes, a Fee will 
| paſs without the Word (Heirs.) 2dly, By a Fine Sur Conuſance de 
| Droit come ceo &. in reſpect of the height of the Fine, and thereby is 


in ty 
110 ſt 
Men 


Se inplicd chat there was a Precedent Gift in Fee. zdly, By certain 

ell, Releaſes, and that three Manner of Ways. uit. Men an Eſtate of In- 

6. |: WF þ:ritance paſſeth and continueth, As it there bz three Coparceners or Join- 

| tcnancs, and one of them releaſes to the other two, or to one of them 

7 generally, without this Word (Heirs), they have a Fee-Simple. 2dly, 

Wr: When an Estate of Inheritance patſerh and continueth not, but is ex- 

ah | tinguſhed, As where the Lord releaſes to the Tenant ot the Land 

manger i 


generally all his Right &c. Hereby the Seigniory, Rent &c. are ex- 
tinguiſhed for ever without this Word (Heirs). zdly, When a bare 
Rent is releaſed, As when the Diſſeiſee releaſes to the Diflerfor all his 
| Right, he need nor ſpeak of his Heirs. Athly, By a Recovery, A. ſeiſec 


of Land ſuflereth B ro recover the Land againit him by a Common 
Recovery, where the Judgment is, . prædictus B. recuparet verſus 

e (if predict” A. Tenementa prædicta cum Pertin* yet B. recovers the Fee- 

vn in Simple without this Word (Heirs), for regularly every Recoveror re- 

way, WE coverech a Fee-Simple. 5thly, By Creation of Nobility by Writ, For 

e lad when a Man is called ro the Houſe of Lords by Writ, he is a Baron, 

A and hath an Inheritance therein without the Word (Heirs), yet may 

grer the King limit the general State of Inheritance created by the Law and 

akin Cuſtom ot the Realm to the Heirs Males, or General ot his Body by 

| and the Writ, as he did co Bromffete, who in 27 H. 6. was called to Par- 


liament by the Name ot the Lord Veſcie &c. with the Limitation in 

the Writ to him and the Heirs Males ot his Body, but it he be created 

by Fatent he mutt of Necethity have the Words (ais Heirs), or the 

Heirs Males ot his Body, or the Heirs ot his Body, otherwite he has 

no Inheritance. Co. Litr. 9. b. e „5 
|. $5. Sometimes by Foeffmment a Fee-fimple ſhall paſs without theſe jf A. fen 
Words (his Heirs). As ft, It the Father inteoit the Son to have and Land to B. 
to hold to him and his Heirs, and the Son inteoils the Father as fully for Morey 
as the Father infeofled him, by this the Father hath a Fee-ſimple Quia ee 
Verba relata hoc maxime operantur per reterentiam ut ineſie viden- have 55 the 


ond! tur. 2diy, In reſpect of the Conſideration &c. and at this Day an Vendee and 
a Eftate of Inheritance in Tail, As if a Man had given Land to a Man bi Heirs, | 
tt with his Daughter in * Frank- Marriage generally, a Fee-ſimple had 75 ee 
$ paſſed without theſe Words (his Heirs), tor there is no Conſideration che ed 
tine lo much reſpected in Law as that of Marriage in reſp-&t ot Alliance deration a 
and Poſterity. 3dly, If a Feotiment or Grant be made by Deed to a 33 
WW Hz and Comminalty, or any other Corporation aggregate of many 7 8 
Br, Perſons capable, they have a Fee-ſimple without the Word Succeſſors, Effect but 


becauſe in Judginent of Law they never die. ꝗthly, In Caſe of a ſc/e Contract, 
Corporation &c. As if a Feoffinent in Fee be made of Land to B. ro which ſcems 


A have and zo hold to him + in libera Eleeinoſyna, and ſo it a Man give mY kr 


Lands to the King by Deed inrolled &c. tor in Judgment of on oo the Bargain 
5 5 3 == >>> King: 


o 
r K ———— _ - — — 3 — - 
= —_— 4 _- — —— - f - . _ | 
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pl. 4 cues 


——— — 
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8 Eſtate. 
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| | | | i | ; f | J 
ar rhis Day K ing never dies. Sthly, In Grants ſometi mes an Inheritance ſhal 


is by Deed paſo without this Word (Heirs), As It a Partition be made beryey 
7 96 ; Coparceners ot Lands in Fee-timple, and tor Oweliy of Partition, th, 
85 Breads . one grants a Rent to the other generally, the Grantee thall hate 
hadi. — Fee-fimple, without this Word (Heirs), becaule the Grautor has 
Arg. 10 PFee-fimple in Conſideration whereot he granted the Rent. 6thly hy 
_ Tast th e Foreft Law, it an Afſart be granted by the King at a Juſticc-Scat 
pi. 4. cities (* hich may be done without Charter) to another, Habendum & ne 
20H 6 15. dum ſili in perpetuum, be has a Fee-tunple without this Word (Hers) 
+ Er. Ee, CO. Litt, 9. N. 18. 44. | . 


20 H. 6. 15. 


6. In paſting of Eſtates of Inheritance in Exchanges, Releaſes ot 
Coufrriuations, hat enure by way of Enlargement of Ettates, th arranties, 
Hargain and Sells by Deed indented and inrolled, and the like, this Word 
((Hieirs) is alto necgtfary ; For they do tantamount to a Feoffment or 
Grant, or ſtand upon the tame Reafon that a Feoltment or Grant does, 
tor like Reaſon doth make like Law. Ubi eadem ratio ibi idem 
Jus. Co. Lit. 10. a. (2). 


See Rollt U) 7. A Surrender of Com hold to the Uſe of J. S. for ever does not enable 


pl. J. Sa- the Lord to grant a Fee, Godb. 137. pl. 162. 29 Eliz B. R. 
good v. Hone. Al len v. Paſhall. 3 5 e 
8. A. makes a Feofment in Fee, rendring Rent to A. The Heirs of 4, 
may diſtrain and avow, and to may the Athgnees of A. Arg. Oye 
9. Hill. 33 Eliz. C B. in Richmond's Cale, 


Mod. 217. * 9. Theſe Words, (his Heirs), only make an Inheritance in all Feoll 


A Ex ments and Grants C. L. and thoſe Words thall not be ſupplied by any 


5 p. — Reference to or Recital of an Indenture, whereby it was covenanted 
Tor will it to convey to the Grantee and his Heirs, nor will the Words in the 


: 9 Grant, viz. Fro Eaſiamento dict“ le Grantee & Heæredum ſuurun 
85 Le ol aud that in Default &c. it ball be lawful for the Grantee and bis Her, 


in the Caſe will not /#pply the Defect ot the Words (his Heirs) in the Gran 
of a Grant Le. 2. pl. + Patch. 25 Eliz. B. R. Paget 2 Aſhton. ; h | 


to a Man, 
but in the 6 


Cale ct a Grant to a Corporation it is the proper Word. Co. Litt. 8. b. | 


— > 8 


. . nr 


O By what Words what thall be faid a Fee by Implication, 


In reſpect of the Perſon or Thing to whom it is given 
M ithout exprets Limitation, 5 


Br. Grants 1, JF Land be given to an Abbot and Convent v ĩthout ſpeaking of 
„ the Succeſſors, this 18 d 4 et. * 11 0. 4. 84. b. Cur, Contra 


cies 11 H. TY 

4. $4. that Co. Litt. 94. b. | 

it is good | | 5 = : 

only tor the Life of the Abbot tor want of the Word Succeſſors; Quere of ſuch Grant to Dean 3nd 
Chapter, or to a Mayor or Comminaliy, tor they are capable and never die, but Covent is not caps 


ble ——Fitzh. Feottments, pl. 4z. cites 8 C. & S. P. per Haak.- Roll Rep. 370. Doderidge 
J. cites 8. C.———A Grant to Abbot and Covent does not give a Fee ; For the Covent cannot take, 
11 H. 7. a. pl. 36, ———Br. Eſtates, pl. 90. cites S. C. accordingly. _ | | ENS 


. ＋ 


E 25 Eftate. . 5 237 


2 I Land be given ro a Sole Corporation as Biſhop Parlon, Vicar 0 Grant 
gr ſuͤch like, he has not Fee ik it be not given to him, and his [702 


: ; | ienſi 

Succeſſors. C0. Litt. 94. b. extends to 

| | : Es 5 | every Biſhop 
of Ely for the Time being, and differs from a Grant of the Biſhop of Ely in his Natural Capacity, for 
in ſuch Caſe it will only enure to the then Biſhop for his Life Gibb. 30s. Per Raymond Ch. J. Dr. 
Bentley v Biſhop of Ely. And the Court was unanimously of the ſame Opinion; tor the Appotion- 
nent being General muſt be applied to him in his Political Capacity, which never dying in Suppoſi- 
ion of Law, the Appotionment muſt have the ſame Duration. Ibid, 312. DE IK 


4. But if Land be given to a Corporation aggregate they haue a But of Cor- 
It without nanung of Succellorg, becauſe this Body ro whom Os” 
the Grant is made never dies as Ocan and Chapter or luch like. „mae 
er ln. „ uU. *** 
when the Head and Body both are capable, as in the Caſe of Dean and Chapter, and when one * 
cafable, as in the Cale of Abbot or Prior and Covent. Co. E IS RANT HAAS | 


Ik Grant be made to che Church of ſuch a Place it ſhall be a Fee Pub. 


in the Darlon and his Succellors. 11 0. 4 84 b. 5 5 8 
N | Des : Cite 
| | S. C. & 8. P. by Thirn.— Br Eſtates, pl. 49. cites S. C. 


5. Tf Land be given to a Sole Corporation, as tu a Biſhop, JIarfon, 

Dicar or tuch itke in Frankalmotgne without naming the Succeilors, 

pet a Fee pailes by it, becauſe it had been fo allowed in ſuch ancient 

— MST METER - BD oe. 

| 6. Tf Land be given to an Abbot in Frankalmoign, it is a Fee * tn this 

| vithout the Word Succeſſors, * 2 . 6. 36. 5 NT Year there 
Pages, and no ſuch Point there, but ſeems miſprinted (2) for 20 H. 6.36. b. per Newton, cs 


7. Tf the Father inteoffs the Son in Fee, and after the Son ſays to Firm. 
the Father, As fully as you have given this to me, vouchlate to take n ＋ 5 
| ic back to Fou“; Unan which the Facher enters into the Land, it 5 
ſtems no Eſtate 11 Fee ſhall pats by it to the Father for want of the 

Word Heirs. Contra 39 All. pl. 12 adjudged, But Quazre, = 

| 8, Tt Eſtate in Remwunder be United to rhe right Heirs ot |. S. Co. Lin. 
it is a Fee, though he docs not lay & Hear dibus ſuis. 20 D. E 
6. 36. b. . . | | Dn Os plurally © 
| | : | I:imirted it 
it includes a Fee-Simple, and yet it reſteth but in one by Purchaſe. 


9. Land given to & Mayor and Comminalty 18 a Fee-Simple, and the Br Eſt tes, 
| Ruaton is, Becauſe they à e perpetual, and if rhe Eſtate is not limited bl. 99: cites | 


| they thall take according to their Continuance, Per Doderidge J. e e 
| Pooh.” 164. eites 11 H. 4. 11 H. J. and 27 H. 88. Mo a 
Doderidge J. cites * 10 H. J. 12. 5 This ſeems miſprinted for 11. 


| To. If Parſon, Patron, and Ordinary grant an Annuity in Fee, and 

| do not ſay for the Parſon and his Succeſſors, there his Succellor ſhall not 
be charged, for it charges only the Parſon, and not the Glebe nor the 
Land. Per Frowick Ch. J. Br Grants, pl. 56. cites 21 H. 7. 1. 

| 11. But contrary where a Man is ſciſed in Fee of Land grants a Reut- 

| charge out of the Land in Fee, this is ſufficient without ſaying, That it is 
granted tor him and his Heirs, tor theſe are Things Perſonal, other wile _ 
| where it charges the Land, for the Land is real and durable, but the 
| 4 52 ot a Man is Mortal. Br. Grants, pl. 56, cites 2 H. 4. 13. and 
21 H. 7. 1. 7255 „ | 9 5 „ 


9 


bo 12. If 


- wud a ——ĩ—ͤ— ͤ æ F 
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238 Eſtate. 
Jerk. 209. 13. A Gift to the King enures to his Succeſſors; For in reſpect d 
ö this politick Capacity he cannot die; and the Ward (King) include 
9. b. ad al] his Succeſſion. 6 Rep. 27. a. Trin. 43 Eliz. 

ffnem. S. P. FN | | 

it it be by Decd inroll'd. | 


Co. Litt. 14. If two Fointenants are in Fee and the one releaſes to the ot fer 4 
bo} Hs his Right, and does not ſay to Have and to Hold to him and his Hy, 
dag p 2 => , ; f : } 
oa this Releaſe gives Fee-Simple. Co. Reading on the Statute d 

ines J. Lect. 5. cites 19 H. 6, „„ 


ph 2 15. But if o Coparceners are, and the one releaſes to the other all 
cs ber Right, an Eſtate of Fee-Simple ſhall nor pals by this Releak, 


Abid. F 5 | 
| And 45 7 16. If Baron and Feme and a third Perſon are Fointenants in Fee, and 
| 2 Hill. 10 the hd Perſon releaſes to the Baron all his Right, without ſayy; 7; 
Eliz. S. P. Have and to Held to him and his Heirs, yet the Baron has Fee-diny]: 
acjudged and the Feme ſhall rake Nothing by this Releaſe, as has been adjudy'd, 
| r e Lk and yet it ſhall enure by Mitter l'Eſtate. Ibid. cites Eſcot's Cate. 
10 there | 
are no Words of Enlargement. — Bend]. 195 pl. 232 Eſcoft's Caſe, S. C. adjudged that the g. 
ron ſhall have the Molety which the third Perſon had, and the Feme has nothing thereof, and th. 
| Baron has Fee ſimple the rein though the third Per on did not releaſe to him ard his Heirs, —___ 
D. 263. a. b. pl. 34. S. P. and ſeems to be S. C. but ſtates it, that it was a Purchaſe made to the 8, 
ron and Feme, and to the Heirs of the Baron and the third Perſon ; held accordingly ; But it ug 
Releaſe had been to the Feme there ought to have been the Words (her Heirs), becaule ſhe had 
only an Eſtate for Lite in jointure with her Husband. — In this Caſe it enures by way ot Mi. 
ter I'Eftate, ard not by the way of Enlargement of the Eftate, becauſe he had a Fec-ſimple before, 
and 10 needs no Words of Inheritance. Co. Litt. 273. b. | 2 
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z m_— (M) [Eſtate in Fee by Deed. ] 
By what Words. | 
[Heirs] 


* > 
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* Br, Eſtates 1, I f Eſtate be made to two & Hæredibus without ſaving ſuis tis 5 


— On ee EE ney” nn——ng—_ 
- 3 - "x = 


| 4 23 I not any Fee, but only for Life, for the Uacertainty whether * 

8 22 K 6. 4% intends the Heirs of both or one of them, or of a Strange. By 2. 
0 — Br. * 19 1), 6. 73. b. 20 0. 1. [6] 35. b. 5 e 5 | 

Eſtates, pl. a 6 ; 1 = DS 15 

| cires the Same Caſes and 8 P. accordingly ; but it was ſaid by ſome that in a Deviſe thoſe Words fer 

make a Fee Simple, though otherwiſe in a Decd or Feoffment; for the one ſhall be taken by Intent ben 

ment, but not the other. Fitz 1. Fcoffment, pl 8 cites S. C. and 20 H. 6. 35. Zr. Eſtges, I 

| 93. cites 22 H. 6. 15; Co Litr 8. b. S. P. —— S P. by Anderſen Ch. J. 1 Rep. 85. a -— 5 

Bar it is ſid it Land be given to one Man et Hæredibus, omitting ſuis, that not withſtanding 2 ber f 


Simple paſſes. Co CE | 


+ The War- 2. The ſame Law ſhall be chough a Clatſe of Warranty be (9: th 
ran neither tgined in the Deed to them & Heredibus ſuis, foł the Marraut“ 
mates nor Cannot enlarge the Eſtate, nor does it fufficiently ſhew the Intel N 


limits the 


Eſtate Br. Or the Grant. * 19 D. 6. 74. 20 . 6. 35. U. 05 


FT Ates, pl. | TY ; | Hl 

2 | —— 8 and 22 H. 6. 17. Firth. Feoffments, pl. 8 cites S C. — 8 P. Br. Grants, pl. 10 Ae 
. cites 22 H. 6. 15.— — Br. N. C. pl. 156. cites 22 E. 4. 16. per Geuney.—— Br. Eſtates. S ” 
cCites 20 H. 6. 35. -——S. P. by Anderſon Ch. J. 1 Rep. $5 a. that his Intent ought to be deciart in 

by Words certain and conſonant to the Law. vs a 


3.4 


11 Eſtate 


* 


an Eſtate in Fee in the Rent. 7 Y. 6.4 pl. 16. cites 
. pa | | | | a p SD 4 8 7 A 
S. P. in Gaſcoigne's Caſe, 


4. But otherwiſe it is if Rent be reſerved to him and his Heirs Br. Eſtates, 


this 


FR Leaſe for Lite, for there this is but for the Life of Leſſee, ?!, 76: Shen 


. 6. 3. b. 


Gaſcoigne's 
| , | % | _ Caſe. 
g. If the King be ſeiſed in Fee, and grants the Land to J. N. ſo long? The large 
as it olg bt to be in his Hands, he ſhall not ouſt the * Grantee, for he has hola 1s 
Fee Simple 5 Per Gaſcoine qQUETE inde, Br. Eſtates, pl. 12. cires 8 H. (Grantor) 


and fo miſs 
4 17. | | "Mo 5 wn Eo: 8 3 : 3 printed. | 
6. If a Man gives Lands t a Man and his Heir in the ſingular 


Number he has but an Ettate for Life; tor his Heir cannot take a Fee 


Simple by Deſcent, becaule he is but one, and therefore in that Caſe his 


Heir ſhall take nothing. Co. Litt. 8. b. 


J. Allo obſervable is this Conjunctive (Et) for if a Man give Lands 


to one, to have and to hold 1 him Or his Hers, he has but an Eſtate tor 
Lite tor the Uncertainty. Co. Litt 8. b. 


$. It the Limitation be, that after the Death of the Father the Lands 
ſhall go to the Eldeſt Son and to the Heirs ot the Father, the Son nas 


a Fee Simple. Co. Litt 220. b. 


9. In Frankalmoigne, Exchange, Frank- Marriage or Deviſe by Will, 


the Word (Heirs) is not neceſſary; But Eſtates ot Inheritance, which 
| are otherwite conveyed, require the Word Heirs. Jenk. 196. pl. 2. 


—— —— 


1 n . 


(M. 2) In Fee by Deed notwithſtanding Words of 


Diminution. 


. Gives Land to B. and his Heirs, /o long as F. & has Heirs of his 


\ > Body the Donee has Fee. 2 And. 138. cites 13 H. 7 11. 21 H. 


| 6.1.37. 11 Atl. P. 8. and there it is ſaid it Land be given to B. and 
| his Heirs fo long as J. S. or his Heirs may enjoy the Manor of P. thoſe 


Words (fo long) are utterly vain and idle, and do not abridge the 


Eſtate. 


2. It Land be given to B. and his Heirs during the Life of F. S. or 


| for Years, thoſe Words (tor Lite) or (tor Years) are vain Words it In- 


rerp be made; for then B. has Fee. 2 And. 138. cites 11 H. 8. Br. 


| Title Eſtates, 11 Aff. 21. 39. 39 E. z. f. 25. among which ſome hold 


that it is not Fee, bur it it be Fee, the Words (tor Lite) and (tor Years) 
ve vat Words and do not limit che Etae nhs | 
3. A, enfeoffs B. to the Uſe of J. S. in Tail, and alter to the Uſe of But where 


| the Hers Male of J. S. This is a Fee. 2 And. 13), 138. Cites it as agreed * *<ttlemen: 


in Ld. Berkley's Caſe, and 9 H. 6. 23. 25. Vie of A 
| tor Life, 


Remainder to B. and the Heirs Male of his Body, with Power of Revocation as to the Eſtate of - a 


only, there being another Remainder in Tail, ard A recitivg the Settlement to be to B. and his 


Heirs Male, omitting (of his Body) revokes and limits new Uſes to B and his Heirs Male, with Pro- 


viſo for Payment of 15col. by B. ro A's Executors &c. but the Date of the firſt Deed and Parties 


are recited right ; Adjudged a good Reyocation and Appointment of a new Eftate Tail by his direct- 


Ig the ſaid Eftate in the laid Deed to be to the Uſe of B. and his Heirs Male, which ſaid Eſtate was 
an Eſtate Tail. 3 Lev. 213. Trin. 1 Jac. 2. C. B. Gilmore v. Harris. Affirmed in B. R. 


Skin. 324. 8. C. 


4. If 


DJ e A of Y 
> 


Ik a Man gives in Tail, reſerving Rent to him and his Heits, Br Eftares, 
1s 
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Eſtate. 


N. B. Roll 
(Nis car- 
ried to tit. 

Deviſe 
(L a) and 
(O) is car- 
ried to tit. 

Dieviſe 

(M. a) 


And the 
ſame Law 
where a 


Man gives 


in Tail, the t 1ſue the right 


4. It Feoflment be made to one and his Heirs, donec et quouſque 5. 9 
ſhall pay to the Feoffee or his Heirs 1000 4. J. S. before any Payment mgge 
dies, the Feoflee and his Heirs ſhall retain the Land abſolute tor ever 


Per omnes in Prandiis apud Hoſpitium Juſticiariorum in Fleer-tte, 


D. 300. b. pl. 39. Paſch. 1 Eliz. 


5. A Man may have an Eſtate in Fee determinable, but not by the 46 


and Conſent of ze Parties without any Entry for Condition broke or Tit. 
_detealible 3 As if a Villein be Tenant in Tail, and the Lord enters 0n 


the Land &c. the Lord and his Heirs thall enjoy the Land 0 long 33 


the Villein has Iſſue, and then his Eſtate determines; fo he that tec. 


vers Rent againſt Tenant in Tail, which he holds in Tail; or that 
Tenant in Tail of Land be attaint of Treaſon the King has Fee of the 
Eitate Tail, determinable on Death without Iſſue, and has no greater 
Eit.tez but theſe laſt meationed Eſtates are not made by the firtt Cres 
tion of the Eſtates, but by Matrer happening after by other Means, as 4. 
pears by them. 2 And, 139. Hl 41 Eliz. DO 


—_—_——— 


(O. 2) Fee or Franktenement, In whom. 


1.N70T E, that if Man a makes a Leaſe for eight Years upon Cu. 


| dition, that if the Leſſor does not pay 201. within two Years mt 
enſuing thut tlie Leſſee have Fee; the Termor cannot be impleaded by 
Præcipe quod reddat, belore that the Leſſor hath tailed of Payment, 
for he haih only a Term, and no Freehold. before. Br. Feoffment de 
terre, pl. 7. cites 12 E. 2. e | | 1 

2. Where a Vicar holds Lands annexed to his Vicaraze the Franktene- 
ment of it is in the Parſon, Br. Eſtates, pl. 68. P. 12 E. z. and 
Fitzh. Brief 256. i 7 | 

3. But Writ of Intruſion was brought againſt a Vicar without the Pur 
ſon, and well, he prayed Aid ot the Patron and Ordinary, and had it, 
and ſo it ſcems that the Vicar has Franktenement as the Parſon has, and 
ſo it appears eliewhere, Br, Eitates, pl. 68. cites 4 E. 3. 8. Fitth, 


Brief Jog. 


4. In Aſſiſe it was found by Verdict that A. Deſendant inſcoffed B.in 
Fee, and made Defeaſanee by Indenture, that if B. held withuut Interri- 
tion by 15 Years that the Deed ſhall loſe its Force, and if not that it ſtant 
in Force, and that after the Feoffur granted the Reverfion to the Plaintiff 


in Fee upon Condition, that if he came back from beyond Sea, that he 


mall re-give in Tail, and that the rt Feoffee attorned, and after tie 


ſccond Feofiee infeoffed the Plaintifl, and the Opinion of the Court 
Was againſt the Plaintiff; the Reaſon ſeems to be, inaſmuch as B. had 


Fee-fimple till he had enjoyed by 15 Tears without Interruption, and then 


the Grant and Attornment is not good, For the Fee-/tmple was nt n 
weſted in the firſt Feoffor, Br. Conditions, pl. 123. cites 45 Aff. 4 10. 


5 Where one has a Right of Nomination to a Mafterihip of a Collects 


the Fee or Franktenement or Reverſion is not, or ever was, in hin 
who makes the Collation, but reſts in the Houſe 3 Quod nota. b. 
Waſte, pl. 19. cites 21 H. 6. 2. | 


6. A Man made a Feoffrzent before the Statute of Executing of Uſe ! 


the Uſe ot himſelf for Life, the Remainder io M. in Tail, the Remai!- 


der to the right Heirs of the Feaffor ; The Feoffor deeds nnd eee 
Heir of the Feoffor within Age; he ſhall be 18 


Remainder Ward, for the Fee deſcended For the Uſe of the F ee-timple was ne- 
ro the right ver out of the Feoflor. Br. Garde, pl. 93. cites pl. 32 H. 8. 


Heirs of the 


Donor, the Fee is not out of him. Ibid.— Contra where a Man makes a Fcoffment in Fee 170 


Conditios 


er j 


les he dies before 22. 3 Le. 65. pl. 96. Mich, 19. Eliz. C. B. Hinde 
ill A. is 22, and after A. is 22 to A. and his Heirs, and it A. dies before 22 &c. the Fee is veſted in 
. and B. had only an Eſtate for Years till A. be 22. 2 Mod. 289. Hill. 29 & 30 Car. 2. B. R. 


Taylor v. Biddol ph. 
Pesch. 30 Eliz. B. R. Gates v. Holly well. 
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ji], the Remainder to the right Heirs ot the Feoffor; For there the Fee and the Uſe of it was 
* or the Feoftor, and therefore in ſuch Caſe he has a Remainder, and not a Reverſion. Ibid. 


Fn Leaſe for Life on Condition to have Fee, the Fee is not in Abey- 
| "ce, bur in the Feotlee till the Condition performed; True it is, 
t Littleton doubrs of it in Cafe of a Leaſe for Years, that the 
Remainder may be limited on Condition Precedent, and the Fee ſhall 
lontinue in the firit Feoflor till the Condition performed; Arg. Litt. 


k. 225. cites II. C. [23. a. &c. Trin. 3 E. 6.] Colchirſt v. Beju- 
41 Some ſay that Parſon or Prebendary have not the Fee- ſimple in 


emſelves alone. F. N. B. 60. (K) 


8. deviſed to A. 7111 B. his Son and Heir ſball be 22, and if B. 2 Le. 1t. 8. 


| * before without Heir of his Body, then the Land to remain over; The C- D. 124. 


ke. imple deſceends and remains to B. the Heir ot the Teſtator, un- Pl 35. (hi) 
the Deviſe 
was to B. his 
Son and Heir 


8. P. that the Heir ſhall have the Fee in the Interim. 1. Le. 101. pl. 130, 


10. If a Monk or Perſon attainted be a Diſſeiſor, the Freehold is 
in him, and not in the Queen, until Office tound ; Agreed ; Arg. 
 Goldsb. 29. pl. 4. Mich. 28 & 29 Eliz. 1 8 


11. If A. makes Feoff ment to the Uſe of himſelf for 40 Years, and limits 


ro other Eſtates, the Fee is in the Feoffees. B. 111. b. pl. 46. Marg. 
 fays it was fo held by Popham and Anderſon, Mich. 34 & 35 Eliz. in 
Cur. Ward. in the Argument of the Earl of Bedford's Caſe. _ 


12. A, levies a Fine, and declares the Uſes to B. in Fee, if A. does not 


| bay B. 108. at ſuch a Time; It was held by the three Chief Judges 
that the Fee is in B. till the Money is paid. Roll R. 114. pl. 57. 
Mich. 12 Jac. in Cam. Stellata Day v. Hungatt. . 


13. A. makes a Feoffment in Fee to the Uſe of himſelf for Liſe; The 
Fee-Simple remains in the Feoffees, for othcrwiſe he ſhall not have Eſ- 
tate for Lite according to his Intention; But it the Ute be limited to 
himſelf in Tail it is otherwiſe, for both Eſtates may ſtand together in 
him; Per Noy at the Moote in the Hall. D. 111. Marg. pl. 46. cites 
Mich. 19 fac. EEE 33 8 5 0 
14. 29. of 20 Acres to the Uſe of J. S. for Lite, Remander of 
10 Acres in Fee to J. D. The Fee of the 10 Acres is in the Feoffor t1/] 
cn; Arg Lin K. 255.256. / / % / V 
15. Remainder to A. or B. which fhall firft have Tue; In the mean 
5 the Fee is in the Feoffor; Arg. Litt. R. 256. Paſch. 5 Car. 
16. Feoffment of Tenant in Tail, the Fee paſſes to the Feoffee de- 


ſcendible trom him to his Iſſue, and whereot the Wite ot Feoſtee ſhall 


have Dower, and the Meaning of Littleton S. 650 is, that Feotlee has 
Fitate only tor Lite of Tenant in Tail, but in the mean Time the 
Fee paſſes as in Caſe of Exchange cites 9 E. 4. 22. 8 H. 6. 23. and in Caſe 
ot the Grant ot a Reverſion. 24 E. 3. 28. 13 H. J. 10. 21 H. J. 41. 
Ke. Cro. C. 429. pl. 19. Mich. 11 Car. in Cam. Scacc. in Caſe of 
Stone v. Newman. | Sh mins mor e 

17. There are many Commons by Cuſtom, the Inheritance of which is 
in Nc-body, and yet the Lands are charged with them; Per Scroggs 


Ch. J. and ſaid, he would fain know where this Inheritance of a Co- 


r V py hold 


Condition to re enfeoff him, and the Feoffee gives to the Feoffor for Life, the Remainder over in 


1 
14 
* 
A 
1 7 
14 
4 
* 
5 
} 
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* 1. IF Tenant in Tail recovers Advowſon by Writ of Right of Adumſi 


 Wric ot Right, but Quare Impedit. Br. judgment, pl. 137. ci 


pleads it who is not Tenant ; Note the Diveiſity. Br. Error, pl. 3. 


b by vhis Fudgment the Plaintiff has gain d the Land by Concluſſu, ii 


it ſeems this is the Reaſon that Writ of Entry ad Terminum qui piæ- 
terlit lies againſt ſuch Termor who holds over his Term, For it 
_ Franktenement. Br. Eſtates, pl. 46. cites 22 E 4. 38. 

; Feottmenr, al' Ules, pl. £3. Cites 5 H. 5. . Per Brian 


Condition broken ; he is ſeiſed in Tail by Remitter by the beit Opin 


pybold Common is, and admitted that it was Cuſtomary, 2 80 
78. pl. 62. Trin. 31 Car. 2. B. R. Hinkes v. Clarke. N 

18. A. ſeiſed in Fee gives Power to his Executors to ſell his Lan 
and to pay the Money or Surplus ro his Heirs ; till that Power 
cuted the old Fee deſcends to the Heir; and when it is executed th; 
ariſes a Truſt in the Money in Lieu of that in the Land which ig * 
Sold, and turned into Money; Per Pratt Ch. J. 9. Mod. 190, in 05 
ot Roper v. Radeliff. 5 . 


0s & 
18 ehe. 


* 
— 


(0. 3 ec. In whom. 
Or New Fee gain d. By what Act. 


yer he ſhall hold it in Tail; and yet Tenant in Tail cannot hat 


Fitzh. Brief 13. [Mich, 4 E. 3 H. JI! 

2. In Aſſiſe it was ſaid, that if Termor loſes in Præcipe quod rein 
and after reverſes tte fFudgment by Error in Proceſs, by this he has gain 
the Franktenement, Quæte, For this ſeems to be only by Concluin 
againit the Detendaur in Writ ot Error, Br, Eftates, pl. 56. cit 
16 All: 16. ET | | 
3. Where the Tenant ſays, That the King granted to him for Liſii 
Reverſroa to the King, aud prays Aid of the King, he ſhall have it; Ig 
otherwiſe it is Error; For there if the Tenant had Fee-Simple before, th 
King by this had gain'd the Rever/tron and the Fee; Contra where one 
cites 8 H. 4. 14. 1 | | 

4 In Action of Naſte againft Tenant of the F:c-Simple who pleas N 
Waſte done, and it is found for him by which the Plaintiff is barrd, zu 


the Fee-Simple. And in Quid Juris Clamar, if the Tenant claim 


the Fee which is found againſt him, the Plaintiff may enter, and yet 


the Judgment is not that the Plaintiff ſhall recover the Land. &, 
Judgment, pl. 132. cites 36 H. 6. 29. ” | 

5. In Treſpaſs it was ſaid by Huſſey Ch J. that where Term fr 
Years holds over his Term, there an Eſtate in Fee-Simple is conſeſs din 
him by Matter in Law, and it is doubtſul to the Lay Gents if he be 


Heiſed in Fee or not, and the Law intends him to be in in Fee-Simpl 
| becauſe he holds in by Tort ; but it is doubtful if he be Diſſeiſor or 


not; It ſeems to me that he is not, for Treſpaſs does not lie againſt hin 
before regrets of the Leſſor, as Treſpaſs does not lie againſt Ditſeibr 
before regreſs, but the Leſſee continues by the firſt Entry, and theretot 


Pracipe quod reddat, which does not lie bur againſt 'Tenant of tis 


6. It Baron ſeiſed in Fure Uxoris makes a Feoffinent upon Condition ans 
re-enters by the Condition, he is ſeiſed in Jure Uxoris again. Bt 


7. Tenant in Tail dijcominued in bee and re-took an Eſtate in Fe, ans 
alter made Feoffinent upon Condition and died; the Heir enter'd j9r ft 


1. 


ran, 
bay 
| ct 


edit, 
gant 
luft 

cltez 


tfe tl 
; bor 
e, th 
re One 


l. 4. 


is N 
„ Fit 
„ VI 
Hains 
d yet 
l. 


ut fi 
5 d n 
he de 
mple 
or o. 
t him 
ſleiſot 
retore 
| pre 

It 1 
of the 
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, and 
We li 
nion, 

by 


Flat. 


by 7 ot his | Nonage Contra it he had been ot tull Age, Por 8 
be 0 be ſeiſed in Fee by the Re- entry. Br. Eſtates, pl. 58. Cites 
8 H. 7. 
8. It che Baron makes Leaſe for Life of his Wife's Land he deveſteth his 

Ph Eſtate which he hath in her Right, and the Inheritance ot his 
Wite, and ar the ſame Time velteth a new Reverſion in Fee | in him- 
ſelf. Co Litt. 29. b. 

9. Leſſee for Tears makes a Teaſe jor Years, The Leaſe for Years de- 
rermines. He ſhall not be in ot his old Eſtate. Per Bridgman. Ch. 

Curt. 66. Patch; 19 Cat. 2. C. B. 
10. D it Leſſee tor Years makes a Leaſe at Wall, ind Leſſee at will 
is ouſted, Letliee tor Years may maintain kjeltment, which is in Na- 
ture of an Action of Treſpaſs. Per Bridgman Ch. J. Cart. 66. cites 
9 H. 7. Otherwiſe it Leiſee for Yeats makes a Leaſe tor Years, and 
Lellee is ouſted. Ibid. 3 | 


(O. 4) Fee or Freehold; In whom. 


In Conſideration of Law. 


Parſon of a Church may rake Fealty, but not Homage, & ex 
hoc Declaratur, that he has not Fee-Simple to all Intents. 

Br. Encumbent, pl. 19. cites Temp. E. 1. 
2. See Tit. Brief in Fitzh. * 255. in which the Franktenement is between * 
a Parſon and Vicar, and Vicar who was impleaded ſhall have Aid of = e but the Caſe 
Patron and Ordinary, Ibid. 7504. Br. Encumbent, pl. 16. cites 4 E. 3. 8. is at pl. 504. 


3. Biſhop, Dean and Prebendary have Fee, but Contra of a Parſons F or Parſon of a 


This is 
miſprinted, 


there the Fee 1s in ene, Br. Confirmation, pl. 1). cires $E. 3 
+ 105. | the Pee- 
Simple, as 


«Biſhop &c, has. Te. Aid del Roy, pl. 91. cites 43 A 


N. B Pall 
(P) is car- 
ried to tit. 
De vile 
(N. 


(Q ) Eſtate Tail or F ee. 
By \ what Words. 


i, 17 a Gift be to A. 1 ws him and his Heirs ot his Wiſe be- 
gotten, this is an Eſtate Tail in A. 18 E. 1. Libro Parlia⸗ 
mentorum 26. between 70% de Saucto Johanne and William de Valentia 


adjudged by Admittance. 
2. So lt Git be ro one and the Heirs of the Body of Jane S. begot- And. $09. 


ten, this is an Eltate Tail and not a Fee. pl. 318. 


I — 140. b. Chud- Hiſſon v. 
ry Caſe. Frain 8 C. 
| — Poph 7. 
dC Co. Lite. 26. b. "I that ſince Littleton wrote ſuch Eſtate has been adjudged an Eſtate 


Tail, nd that the Word rn ſhall be neceflarily intended en by the Donce. 


8. In 


POR " ” 5 — 


Eſtate. 
3. In Aſſiſe Iſſue was taken whether Land was entailed or not 
the Tenant thewed Deed, which will'd, Sciant Præſentes quod eg 75 
| de J. dedi &c. Richardo Fiho meo totam Terram meam &. haben & 
. libere & quiete de me & Heredibus ſuis fi Heredes de Carne ſua hab. 5 
N & /1 nulios de Carne ſua habuerit revertar dicta Terra ad jug vel He 
. neos ſine omni contradictione &c. Reddend' &c. & ego & Here . 
| 5 debemus Warrantizare dictam Terram eidem Rich. & Hered ſuis 7 Rt H 
| EE De. de Carne ſua habuerit contra omnes Homines &c. And per Belk 8 C3 
Word ( Vp, in the Deed makes the Decree to have F ce-Simple it he a5 3 
* | Heirs ot his Body, as he has in Fact, theretote he has Fee. Simple; 


244 


17 
reg 


| But per Perſey he has not but a Tail; tor the Reverſion is reſerved | h 
the Donor, and the Clauſe of Warranty is purſnanr, and after it a * 
| adjudged a Tail, by which the Plaintifl recovered Seiſin of the Lang a 
=. and Damages. br. Tail and Dones &c. pl. 21. cites 37 AtE 15. ; 
| 4. Eitate Tail may be limited t continue for three Deſcents : Per D 
Z | nie] and Walmſley. Cro. J. 62 cites 39 Afl. i 1 hi 
| Be: 700 * 5. It Land be given to a Feme & tn Heredi de Corpore ſuo && uni If 
| 21 dies Hereat ipſius Heredrs, and fo over, this is neither Tail nor Fee. 2 And ex 
| 37 Aff. pl. 138. cites 39 All. 33. agreed, B 
45.09: P b | | | | 
| Littleton 6. A Giſt to a Man & Sanguini ſuo is a Fee-Simple ; But Gift to 2 ' 
4 Nolde u Man & Semini ſuo is a Fee Tail, and this in Antient Grants 3 but Brooke jo 


Man gives „ a : : SOT 
Fand to. As, Quere at this Day it the Word Heirs are Wanting. Br, Tail and 
1 Man _DVones, pl. 21. cites 37 Aff. pl. 45. : | 
& Exitibus : | 8 | £76 | 
de Copore ſuo legitime Procreatis, or Semini ſuo, he has but an Eſtate for Life, for that th 
wanting Words of Inheritance. Co. Litt. 20. b. If a Man give Lands 5 ene 
Man & Exitibus vel prilitres de Corpore ſue, to a Man and to his Seed, or to the Iſſue and Chat, 
of his Body, he has but an Eſtate for Lite; for though the Star. provides, that Volantas Donatori ry 
cundum Formam in Charta Noni ſui manifeſte expretiam de cztero obſervetur, vet that Will 1 by 
| | tent muſt agree with the Rules of the Law. Co. Litt. 20. b. —. In vukins an Eſtate Tail u Y 
1 Do Decd rhere wh Py to be the Word Heirs; becauſe it it is not otherwiſe a Fee conditional bolare Wat 
- 2 at Common Law, and therefore Shelly's Caſe and Co. Litt ſhews that Prolibus or Sangui yur 
Semini, ſhall not make Eſtate Tatl, becauſe it was not Fee conditional ar Common * : Pe 1 ri 
fon Ch J. indelivering the Opinion of the Court. Litt. Rep. 346. M:ch, 6 Car. C. B. ard 


2 7. A Grant was made by A. to the Uſe of hiniſelf and A. his Wife fot 
| Life, without Impeachment of Waſte, and of the right Heirs of the ſaid 4. 
and his Aſſig us after his and M's Deceaſe; And it happen that the ſaid 
A. dies without 1{ſue of his Body begotten, then the ſaid Lands to remain to 
C. his Brother, and the right Heirs of his Body begotten, and their Hiirs 
and Aſſigns. The Juitices held that a good Eſtate Tail was limited to 
Cin Ule after the Death of A, and M. 3 Le. 5. pl. 13. 1 Eliz. C. B 
Canons Cale; --- © 35 5 | 3 
Perk. 8 168 8, It a Man in the Premiſſes gives Land to another and the Heirs of his 
| - 1 ox. Body Habendum to him and his Hers for ever ; It has been held that he 
a4ded that Das Eſtate Tail and a Fee-Simple expectant. Co. Litt. 21, a. (e.) 
it he dies 4 | OD | : 
without Heirs of his Body, or the like, that th | \ | 8 Jab 
dum ſhall, by the eee of divers Bo ks, be N e 


Declaration what Heirs arc meant in the Premiſſes to inherit, and that in ſuch Cafe the Reverſion is 
in the Donor, Co. Litt. 21. a, ——— 5 Mod. 268. Arg. cites S. C. e 


2 Roll Kays 9. It A Man makes a (Harter of Feoff ment of an Acre of Land to 4. 
8 4 b and his Heirs, and another Deed of the ſame Acre to A. and the Heirs i 
Daderidge his Body, and delivers &. fin according to the Form and Effet? of both Verdi, 
J. as held in this Caſe he cannot rake a Fee-Simple only, as ſome hold, tor that 
accordingly Livery was made according to the Deed in Tail, as well as to rhe 
Charter in Fee, neither can the Livery enure only to the Deed ot El- 

tate Tail with a Fee-Simple expectant, tor that Livery was made 

| | well 


— — 


r.. Ä arr "=" 


WO fo. 


- —— ts 
— 


Eſtate. 


well upon the Deed in Fee-Simple as the Deed in Tail. Therefore 
others hold that in that Caſe it ſhall %s by Moreties, that is, to have 
in kflate Tail in the one Moiety with the Fee-Simple expectant, and a Fee- 
Simple in the other Meiety ; and ſo the Livery ſhall work immediately 
upon both Deeds. Co Litr. 21. a. . | | 
10. If an Alien is made Deuisen, and Land is given to him and his It Land 
Hurs, Reminder over, this is a good Eitate Tail to him, becauſe he 2 
can have no other Heir but Lineal, he cannot have Collateral; Arg. and his 
z Bulſt. 195. | | CCR 


Heirs, and 
| ws | TE | it he die 
without Iſſue Remainder over, this is void, for it is a Limitation upon a Fee to defeat and detraud 
| the Lord of his Eſcheat ; Per Holt Ch. J 11 Mod. 58.—8. C. & P. Per Holt, that ſuch Limitation 
v void, and yet the Land cannot deſcend on any other but the Iſlue of the Baſtard. Wms's Rep. 78. 
in Caſe of Idle v. Cook. N | . e Pi 


11. A Copyhold was ſurrendered to X. for Li te, Remainder to B. and And per 
his Wife for Life, and their Heirs and Aſſigus, and for Default of ſuch Holt Ch. J. 
Iſſue Remainder over; It was held an Eſtate in Fee by all the Court, the Word 


except Gould J. who held it a Fee Tail. xr Mod. 57. Paſch. 4 Ann. 3 OM 
B. R. Idle v. Cook. | | | 8 a anon | 
| | ö tended an 


Aſignable Eſtate, which is contrary to an Eſtate Tail, for that is reſtrained by the Statute. Ibid. 
» Wrms's Rep, 59. S. C. & S. P. per Holt. — It was objected that the Word (Aſſigns) im- 
ports a Fee Simple, becauſe an Eſtate Tail is not aſſignable, and that the ſubſequent Word ſhall not 
| controul the expreſs Limvration; to which Gould 9 that the Expreſhon of (Aſſigns) does not 
anſwer the Senſe of the Limitation, for a Man's Aſſigns are included in himſelf, and implied in the 
Limitation to the Surrenderees before, and that the ſame Word (Aſſigns) is to be found in Cannon's 
| Caſe. 3 Lev. 5. and yet that was adjudged but an Eſtate Tail; But Holt Ch. J. in Anſwer to this ſaid 
that the Word ( Aſſigns) is void, as being implied and included in the Donee himſelf, & Expreſſio 
corum quæ &c. ſaid that this Rule muſt be intended where the Sentence is one intire Sentence, but 
ſtill thoſe Words which as to that Sentence are Surpluſage and void, may notwithſtanding influence 
| the ſubſequent Sentence. Wms's Rep. 12. 80 in S.C. ——— 4 Salk. 620. 622 pl. 3. S. C. agreed 
accordingly by three Juſtices ; but Gould J. contra. 5 N 


12. A Grant to A. and his Heirs laufully begotten is a Fee, but to A. 
and his Heirs of him is a Tail; Per Holt Ch. J. and Gould J. But 
Powell J. ſaid, that he could ſee no Difference, and he thought they 
had gone too far already in Matters of Intent, which made the Law 
ſo uncertain. 11 Mod. 57, 58. pl. 34. Paſch. 4 Ann. B. R. in Caſe 
of Idle v. Cook. „ „ 3 

13. The Court conceived, that if a Rent de novo be granted in Tail 
without any Remainder over, and the Tenant in Tail ſuffers a Recovery 
thereof; this Recovery, though it will turn the Eſtate Tail into a Fee, 
yet the ſame will paſs but a determinable Fee, which muſt end on the 
Death of the Tenant in Tail without Iſſue; for the Grantor never a- 
greed to charge the Land any further with the Rent, and it would be 
a Wrong to the Tertenant to burden his Eſtate with the Rent tor any 
longer Time. 3 Wms's Rep. 230. Hill. 1733. in Caſe of Chaplin v. 
Chaplin cires 2 Lut w. 1255. 1 5 


ä — 
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— 


(R) Eſtate Teil. By what Words, = 
[By Deed | EET 
1. T Fa Yan makes a Feoffment to the Uſe of J. S. and his Iſſue s. C. cited 
L ale of his Body, this is not any Eſtate Tail for Detault 4g Rom. 


ol the word Heirs. Mich. 16. B. between Wos! and Neve! per 25+ 
Clit, though it be by Way of Ur, od. Pet Brownl 


152, 153. | 


Rrr om 2. ASS:C, 


—_— —— —— —— — 


otberviſe Tall cannot be raiſed without the Word Heirs. Mich. 16 Ja. 5, 


* | r e — 
Brownl. 2. As ik a Man makes Feoffment in Fee co the Uſe of OM © 
152, 153. Tail, the Remainder to J. S. and J. D. and the Heirs Male of this (90 
. C. that Bodies, and tor De tault of ſuch Iſſue of either of them, to the uf; ; 

y Deed an Ed . . ; ? if of 
Implication the Survivor ot them having Iſſue Male, and to the Iſſue Male Of ſuch 
cannot be Iflue Male, and for want of fuch Iſſue Male of their Bodies, the ge 
intended ma inder to another; by this Gift J. S. and J. D. have ſeveral Ther 
unleſs there tances, and no crots Remainder in Tail is raiſed by the Mods 


are apt 


Words, put ter for Want of the Word Heirs ; for by Way of Uſe an Eq 


ina Will; B. adjudged in a Formedon upon a ſpectal Verdict between x; 


for this is | 
aui s Gi and Nevel. | 


to a Man and his Iſſue, and is only to both J. S. and J. D. for Life, and ſeveral Inheritance; 


Br. Tail and 3. A Man /ſeiſed in Fee leaſed for Life, reſerving the Rever/icn to hin A. 
Mn 8 0 and his Heirs of his Body, and aſter the Death ot the Tenant tor Lit e 
aeg he entered, and died, and his Iſſue brought Formedon upon this Ma. ft 

ſays it ſtands ter; and the Opinion was, that this Kefer vation cannot make a Tail, "ff 

in dub. Br, Eſtates, pl. 14 cites 14 H. 4. 31. and the like Matter 42 E. 3. x, * 

4. It Land be given to Grandfather and to the Heirs begotten of the h. Bs 
ay of the Father (where there are Grandtather, Father and Son) this i; Li 
good Tail. Br. Tail and Dones &c. pl. 10. cires 12 H. 4. 1, 2, pe : 
Horton. | | ES «] 
5. And if Land be given to F. N and to his Hleirs of the Body q his doc 
Feine begotten, which Feme ts dead at the Time of the Gt, yer this is x La 
good Tail. Ibid, Per Thirne and Norton. ee | 
6. And if Lord be given to Baron and to his Heirs which he ſpall li 3 
get of the Boly of his Feme, this is ipecial Tail, and the fecond Fene 90 
: ” thril not be endowed. Ibid. _ 3 e 
Though no », But it Land be given in Deed to J S. Et / contingat ipſum din I; 
3 8 ine Harede de Corpere ſuo, quod tunc revertat to the Donor and his Heitz, If 
the Donee without any Habendum in the Deed, and Livery of Sei/en is made xc- th 

yet the cording to the Deed, as ought to be intended, in this Cafe the Done B. 

adding the has an Eſtate in Tail, not withſtanding that it was not given to bin W. 
| 1 3 It and his Heirs, for the Statute of Weſtminſter is Quod Voluntas Dona. w! 
ithen doris te. Perk. 8. 193. nes a * 

Iſſue then Be IR | | | | | | M 

to B. this makes an Eſtate Tail; Per Powell J. Wms's Rep. 54. in Caſe of Bampfield v. Popham, 

cites Perk. S. 173. —— But it is ſaid in a Note that of this Ld. Keeper doubted, and fe ay: 
Vaugh. 259 and the Caſe of Fiſher v. Wigg contra. But his Lordſhip held that where by Deed an ot 
Eſtate is given in the Premiſſes to one and his Heirs, and if he dies without Iſſue &c. the Words are R. 

ſufficient to reſtrain the former Words, and turn the Fee into an Entail, but will not of themſelves H 

Fbreate an Eſtate Tail. Wms's Rep. 57. ar the Bottom. ̃ - In Caſe of Idle v. Cook it was ob⸗ by 
jected, that an Eſtate Tail might ariſe by Implication, and this Caſe being cited to prove it Holt Ch. | 
IJ. ſaid, that he agreed this Caſe to be Law; for the Words are expreſs, which in the principal Caſe o 
they are not; But that no Limitation of an Eſtate by Implication mall controul a precedent Limitat- de 

on that 1s expreſs, Wms's Rep. 78. and he ſaid that this was agreed Cro. C. 364. and Jo. 342. Kei. ar 

good v. Hone. e 6, - et je: e 0 


Ley 211, 8. Land was given by A. and others to C. for his Life, 3 to q 
ron's Caſe. — B. (who was Heir apparent to C.) & Primogenito Filio & Hæred' Maſcul 


Savil 22. the ſaid B. to be begotten, & fic de Primogenito Filio & Hærede Maſcui 6 
8. C. ipſiuis B. de Corpore ſuo Procreand' in Primogenit“ Filium & Hered' Mal: q 


cu” de Corpore ſuo Procreand' et pro defectu talis exitus remanere inde 
0 D. the ſaid Son of the aforeſaid A. et Primogenito Filio ipſius D. with 
Remainders over in like Manner as are limited to B. &c. and then li- 
mits a Remainder to the Heirs Male of the Body of the ſaid D. and A. tht 
Father, to be begotten ; It was agreed per Cur. that D. had Eſtate Tail 
in Remainder atter the Death ot his Father in the one Moiety, andthe 
Father had Eſtate Tail in the other Moiety, and that a Fine with Pro- 
_ clamations might bar his Moiety; and adjudged accordingly, and the 
ak | 5 . _ 75 3.4987". 6. Wann 


3 „ —— 


Court held that the Words Primogenito Filio in Primogenitum Filium Ec. 
were voi Words. And. 264 pl. 271, Trin. 32 Eliz, Smye v. Chown, 
alias, Corton's Caſe. | | 

It Land be given to a Man and a Woman unmarried, and the Heirs 


| of their two Bodies ; tor the apparent Poſhbility to marry they have an 


Eſtate Tail in them preſently, Co Litt. 20. b. £ py 
10. Lands given 0 the Husband of A. and the Wife of B. and to the S. P. Br. 
Heirs of their Bodtes, they have preſently an Eſtate Tail in reſpe& of Tail and 


Paſfbility. Co: Litt. 20 b. : 1 Dones Sc. 


1 pl. 16. cites 
„„ e * 15 H. 9. 10; 
— 8. P. Br Eſtates, pl. 22. cites 15 H. 7. 10. Per Fineux Ch. J. and Rede J. | 


11. If a Feme Sole do enfeoſt a married Man Cauſa Matrimonii prælo- 


cuti, it is good for the Polhbiliry. Co. Litt. 20. b. 


12. It Lands be given to the Husband and the Wife, and to | the Heirs 


of the Body of the Survivor, the Gitt is good, and the Survivor ſhall 


have an Eſtate in Tail general; but the Eſtate Tail veſteth not till he 
be a Survivor, and hereby it appears, that a Gift made to a Man and to 
the Heirs of his Body; is as good as to his Heirs of his Body. Co. 
Litt. 26. a. | | 

13. If the Xing by his Letters Patents gives Lands or Tenements to 
a Man and his Heirs Males the Grant is void; For that the King is 
deceived in his Grant, inaſmuch as there can be no ſuch Inheritance of 
Lands or Tenements as the King intended to Grant. Co. Litt. 2y. a. 


- 14. But it the King tor Reward of Service grants Armories or Arms 


to a Man and to his Heirs Males, without ſaying (ot the Body) this is 
good. Co. Litt. 2. a. | N 5 
15. A. ſeiſed in Fee makes a Feoffment in Fee to the Uſe of himſelf for 
Life, Remainder to his Son B. and his Heirs, and for Default of ſuch 
[ſue Remainder ro the right Heirs of A. and the Queſtion was, Whe- 
ther B. had an Eſtate Tail or Fee? And it was adjudged in C. B. that 
B. had but an Eſtate Tail; And after Argument at Bar, Holt Ch. ]. 
was of the ſame Opinion ; For the Intent is apparent, and the Words 
which conveyed the Eſtate in Fee, are qualified by the ſubſequent 
Words, and converted into an Eitate Tail. Ld. Raym. Rep. 101. 
Mich. 8 W. 3. C. B. Lee v. Brace. 3 “ 
16. After a Limitation in a Marriage Settlement to the firſt and 


| other Sons of that Marriage in Tail Male ſucceſſively tollow'd a 


Remainder to the Daughter and Daughters of that Marriage, and the 
Herrs of their Bodies, till they ſail out of the Rents, Iſſues and Profits 
lade raiſed 30001. and after ſuch Sum raiſed then to the Heirs of the Body 
VJ. D. Remainder over, Per Cowper C. this is but in Nature of a 
decurity tor the 3000 J. that the Daughters having ſuffered a Recovery, 
ard ſo barr'd the Eſtate Tail, and Remainders at Law, yet atter the 
3000 l. raiſed, they are but as Truſtees for thoſe in Remainder, Ch. Prec, 
435. pl. 284. Trin. 1716. Stanhope v. Thacker, 10 Mod, 
17. Limitation to A. for Lite without Impeachment of Waſte in 436 8. C. 


Marriage Articles, then to the Uſe of the Heirs Male of the Body of Foals Y 


lo be begctten, and to the Heirs Male of the Body of ſuch Heirs Male. The ang arm, 


firſt Words (Heirs Male) are only a Deſcription of the Perſons who in the Houle 
are to take, viz. the firſt and other Sons, and the Subſequent Words of Lords. 


lenote what Eſtate they were to take, viz. to the Heirs Male of their pr 495 

Bodies. MS. T | 8 T Eu ee 1 
MS. Tab. Feb. 5th. 1719. Trevor v. Trevor. bs 80 0% © - 

Creed and affirm'd accordingly. 9 Mod. 161. to 164 S C in the Houſe of Lords and affirm'd. 


— — W 


vithout any Diviſion. 


18. A. 


| ms's Rep. 622. to 634. pl. 182. S. C. decreed in Chancery, and affirm'd in the Houſe of _ 
Lords, ſays that it was greatly debated in the Houle of Lord» by Ld. Chancellor and Ld Notring- 
im for the Decree, and Lords Trevor and Harcourt again it, but that at Length it was affirmdd 
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to be entail- 


5 Eſtate. 


to the Uſe of himſelf for Life, Sans Waſte Reinainder to Truſtees Oc. 1 
preſerve &c. Remainder zo M. for a Fointure, Remainder 7o the firſt Gr. 
Son ot the Marriage, Remainder 70 the Heirs Male of his Body by yf 
Remainder to the Heirs Male of his Body by any other IVite, Remainder 
to the Heirs of his Body by MH. Remainder to ihe right Heirs of A. Pro. 
vided, that / A. ſhould die without Iſſue Mal: by M. and there fhoull , 

4 Daughter, ſuch Daughter ſpould have zoo. to be ſecured on ſome Par 
the Eſtate. There was Iſſue E. a Daughter, but no Son. M. died. 
A. married S. and having before ſuffered a Common Recovery, and 
ſettled the Premiſſes on 8. and the ſirſt &c. Son of that Marriage in 
Tail Male, and in the Deed of Settlement on his ſecond Marriage tuck 
Wotice of the 3000 l. Portion to be ſecured for E. his Daughter ꝙ the ff 
Marriage, and by the ſame Deed conveyed Part ot the Premiſſes 9 

'Truttees tor 99 Years to raiſe the ſame, and 1001. Maintenance in the 
mean Time; and this was declared to be in Satisfaction of all Mloniez 
the was intitled to by the firſt Marriage Articles. It was reſolved in 
the Exchequer that E. was barred by this Recovery, and that 7hoygh 
a Limitation by Articles to the Heirs Hale of the Marriage after an Ex. 
preſs Eftate for Life to the Husbaud, ſhall be taken to mean a Remains 
to the firſt &c Son, yet it does not follow that ſuch a Limitation to th 

Heirs of the Body muft be equivalent to a Remainder limited to Daughter, 
eſpecially where they were poſtponed to the Limitation to the Heirs 
Male ot the Body of A. by any other Wife, and where an Expreſs Pe. 
cuniary Proviſion was made tor Daughters by the firit Wife. 2 Way 
Rep. 535. Trin. 1/29. Powell v. Price. 


(8) Tail. 
Ol what Things an Eſtate Tail may be. 


Perſonal I. \ N Eſtate Tail cannot be of a Term, 10 Rep, 87. Loviess 


Eſtate not | Ca ſe. 


ed. Ms. Tab. Dec. 3d 1736. Stratton v. Pain. 


pl C. 2 b. 2. Grant of a Thing which does not concern Lands or 'Tenements, 


Manxell's nor exerciſeable in Lands or Tenements, cannot be entailed with 


a.S FP. vil's Cafe. 


7 Rep.35- z. An Annuity cannot be entailed within the Statute, becauſe it 


G. Li 75 in the Statute De Donis Conditionalibus, 7 Rep. 33. b. . 


el is Perſonal. 7 Rep. 33. b. Nevis Caſe. Com. Manxe!Ps Caſe 2. b. 


Nota. 


Oo. Litt. 20 a. S. P. For it charges my Perſon only, and concerns no Land, nor favours of the 


4. A Dignity as Earl, Baron c. may be entailed within the Sti: 


Fol 858. tute, for though it be inherent to the Blood, yet for the moſt * [att 


Tae De they are made of ſome Place, ſcilicet, County or Honour, Cit? 
creates a Ur Vill, and fo concerns Land, and he ſhall pay Relief, 7 Beh. 


Baronet ro 33. U. Neuss Cafe reſolved by all the Juſtices. 
nim 18 | | 


_ Heirs Males of his Body iſſuing, but does not ſay of any Place, he has not an Eſtate Tail but a ker 
ſimple conditional, which ſhall be Forteired for Felony ; But it he creates him of a Place * 


18. A. by Articles on Marriage with M. covenanted ro ſettle Las 


ies 


3. 27. 7 Rep. 33+ b. Nevitl's Caſe. 1 


= > 2249 


. within the Statute of W. 2 12 Rep 81. Paſch. 9 fac. Reſol db h ices, 
1 Ch. Baron, and the Attorney and Solicitor- General. e E Litr. Wy a. 5 >: NO 


5. An Eſtate Tail may be of Offices concerning Franktenement, 5 
6. As an Eſtate Tail map of the Office of be ney in the Co Litt. 20. 


Church of Michal, for the Office is ariling out of the Soll. xs E. % Peder 
| | :c- "Of: the 


| | | | | CG, 2 3 Church of 
Lincoln, and that a Formedon was brought on that Gift of the Office by the Iſſue in Tail. ps 


„ The Office of Steward, Receiver, or Bailiff of a Manor, may 


' peentaiied within the Statute, becauſe it concerns Land. 7 Rep. 
33. b. Nevil's Caſe. | 


g. No Eſtate Tail may be of a Copyhold by the Statute De 


| Donis 17 tor the Inconventence, that then it ſhould not be 


docked by Fine or Recovery, 3 Rep, Haydons Ca/e. g. b. Curia. 9 
Rep, 105 adjudged between Thornron and Lucas. Mich. 15 Ja, B. 
RK. agreed per Cur. upon Evidence at Bar between Lee aud Browns. 
Oubitatur . 6 Jaz B. between Raynes and Powell, Mich, 2 Car. 
B. between Royden and Nelſon, upon ſpecial Verdict in Action of 
Tteſpaſs adjudged by three Judges, againſt the Opinton of Bel- 
berton, upon Argument by the Court, which Intratur Tr. 18 
Jad. Rot. 1951. Cu. Litt. 60. | 5 | 25 | CE 

9. But it che Cuſtom ot a Manor warrants Eſtate Tail of Copy- 
holds, and Remainders have been ltmited over by the Cuſtom 


and enjoyed accordingly, then the Cuſtom co-operating with the 
| Statute will matze this an Eſtate Tail within the Statute, 3 Rep. 
8. b. Haydon's Caſe. Mich. 15 Ja. B. R. between Le: and Brown, 


upon Evidence at the Bar the Cuſtom ſeemed fo to incline, and 
in their Oirections to the Jury admitted it; For they directed the 

Jury to enquire if there was any ſuch Cuſtom creates it ſo; For 
85 the Cuſtoin created it, ſo it may be docked by Cuſtom. Tr. 29 

El. between H! and Upcheir, cites Co. Litt. 60. be {= 8 5 

10. H. poſſeſſed of a Term deviſed it to M. his Wife, and H. his Son, 8. C. cited 
fer their Lives, and after to H. and his Son, and the Heirs Males of his 4 lolt. 87, 
Bach. The Wife and E. entred and died. H. ſo/d his In tereſt of the cap 5 —— 
Term and had Iſſue F. and died; It was the Opinion of the Juſtices * Nec f in 
that J. had no Right to the Leaſe, and Walmſley faid that J. cannot Reporter as 
claim as Hxir Male, for that it is not good to convey the Intereſt of a reſolved, 10 
Term ro him. Referred our of Chancery to Anderſon and Walmfley, Rep. $7 b. 
Cro. E. 143. pl. 11. Trin. 31 Eliz. Higgins v. Mills. . 

11. The Word (Tenements) is the only Word which the Statute 
of Weſtm. 2. that created Eſtates tail uſes, and it ins not only all * 
crporate Inheritances, which are or may be holden, but allo all Iahbe- 
ritances iſſuing out of any of thoſe Inhe ritances, or concerning or an- 

nexed to, or exerciſable within the ſame, though they lie not in Tenure, 

therelore all theſe, without Queſtion, may be intailed; As Rents, E/to- 

ders, Commons, or other Profits whatſoever granted our of Lana, or 

es, Offices, Dignities, which concern Lands, or certain Places may be 

entailed within the ſaid Statute, becauſe 4! theſe ſavour of the Realty. 

Win mo ke]: ͥ 88 

12. But if the Grant be of an Inheritance meerly Perſonal, or to be exer= _ 

eiſed about Chattels, and is not iſſuing out of Land, or concerning 

any Land, or ſome certain Place, ſuch Inherirances cannot be intailed, 

decauſe they ſavour nothing ot the Realty, Co. Litr. 20. 42. 

14. The Writ of Afliſe was De libero Tenemento, and made his 
Plaint of the Fourth Part of the Office of Serjeant of the Common Place, 
and the Writ adjudged good, and ſeeing that a Man hath a Freehold 
-  W.8S e Liberum 


— — eo 


— — — — —äãa . . — 92 5 ” 
. 4 * W < a> OE LS 2 < 
— . = 43» o worth ee : 4 1 


— EPR LATE 


Y r „ . 


2980 Eſtate. 


Caſe, 8. P. 


Ir Char- 17. Charters intailed. Co. Litt. 20. a. cites * 1H. J. 18. 19 EL. 


Se. pl. 53. 5 | 
"cites. S. C. I This is miſprinted, and ſhould be 9 E. 4. 52. b. 


1 Tail with 1: . . 
"Warranty, Caſes, and the like, this Stature does extend. Co. Litt. 20. a. 


ol Error upon an erroneous Judgment given againſt the Father, nor his Gift can bar the Iſſie 6 


An Anrn- 


Toth. 69. Co. Litt. 20. 4. 


Wiard v. Moſs. 


— 


— 


* 


Liberum Tenementum in it, by Conſequent it may be intailed, (, 
| Litt. 20. a. fe: 
* » Rep 14. The Office of * Marſhal of England was entailed. Co. Lit 1 


510 . and in Marg. cites 5 E. 4. 3. 10 E. 4. 16. 
2 fac. S. F. | OY: | 
cites 5 E. 4. 3. a. | 


15. The Office of one of the Chamberlains of the Exchequer, was jn 
8 tailed. Co. Litt. 20. a. . 
7 Rep. 22. 16. The Office of a Forre/terſvip was intailed. Co, Litt, 20. a, Cltez 
bein Nevil's 1 H. 5. 28. | 


Cites 1 H. 7. 28. b. 


ters de terre, 56 b 


This is 5 18. The like Law is of a Writ of Error. 3 Eliz. Dyer * 88. 
printed, and : | : | | Y | 
it ſeems it ſhould be 188. a. pl. 8. Sir Ralph Rowlet's Caſe. 


TFa Man | 19. If a Gift in Tail be made with Warranty, and the Donee releiſs 
mes a Gift the Warranty, this ſhall not bind the Iſſue in Tail, for to all thef 


this War- | | = 1 
ranty is alſo intailed, therefore a Releaſe made by Tenant in Tail of the Warranty ſhall not bar the 
Illu, no more than his Releaſe ſhall bar the Iſſue to bring an Attaint upon a Falſe Verdict, or a Wit 


the Deed that creates the Eſtate Tail, nor of any other Deed neceflary for Defence of the Title 
Co. Litt. 392. b. Cc "RI: ; | 


20. But if J. graut to a Man, and the Heirs of his Body, to he 
Keeper of my Hounds, or Maſter of imy Horſe, or to be my Faulconer ot 

| ſuch like, with a Fee therefore, yet theſe cannot be inrailed withh 
the ſaid Starure, for that they be not iſſuing out of Tenements, nor 
annexed to, or exerciſible within, or concerning Lands or Tenemens 
ot Freehold or Inheritance, but concerning Chattels, and favour no- 
thing of the Realty. Co. Litr, 20. a. 

An Ant: 21. And ſo it is it I by my Deed, for me and my Heirs, grant a 

ity intatled 4,zzity ro a Man, and the Heirs of his Body, tor that this only 


was thought 3 | | 335 8 8. 
mot good. Charges my Perſon, and concerns no Land, nor favours of the Realty, 


Hill. 15 Car. 


22, In all theſe Caſes he has a Fee conditional, as they were beſore ti 
Statute, and the Grantee by his Grant or releaſe may bar his Helt, 2 
he might have done at the Common Law, for that in theſe Caſes he 1s 
not reſtrained by the ſaid Statute. Co. Litt. 20. a. 

23. An Uſe was intailed. Co. Litr. 20. cites 19 H. 8. 3. 
24. Nomination to a Beueſice intaĩled. Co. Litt. 20. a. cites 1 H. 5.1. 
25. A Truſt of a Term in Groſs can be no more entailed than the 7% 
itſelt, but it he that makes the Intail has the Term 12 Point of Inter", 
and at the ſame Time the Truft of the Inheritance, he may entail the 
'I'ruit ot the Term to wait upon the Inheritance, and this is ever} 

Day allowed in Chancery, and of which B. R. would take Not 
Vent. 194. Paſch. 24 Car. 2. B. R. Sir Ralph Bovey's Caſe. 
256. A Sum of Money cannot be intailed. 2 Vent. 349. Paſch 3? 
Car. 2, In Canc, Broadhurſt v. Richardſon, _ "4 


+ 


as ins 


„ Cltes 


3 


—¹ 


ee, 
27 Eftate Pur Auter Vie may be limited in Fee or in Tail, and 2 Vern. 225. 
ſhall deſcend ; Per Lords Commiſſioners. 2 Vern, 184. pl. 164, Mich, Sontra, that 


It cannot, or 
if it be, it 
may be bar- 


1690. Finch v. Tucker. : | 


- 


Lords Commiſſioners. Baker v. Bailey. 


* 


* " — 


(T) [Tail.] By what Words, 
| [ B 4 Deed. 1 


1. IF a Man gives Land to one & Hæredibus de Corpore ſuo exe- Co. Litt Is, 


untibus, the Remainder to another & Heredibus in Forma b in Princi- 


pio, 8 P.— _ 


prædicta, this 15a good Tail in Remainder, becauſe that the Words fa dian 
In Forma prædicta. refers to the Eſtate before. 20 D. 6. 30. lets Lands 


to A. for 


Life, the Remainder to B. in Tail, the Remainder to C. in forma prædicta, this Remainder is void 


tor Uncertainty. Co Litt 20. b. | 


But if the Remainder had been thus, viz. the Remainder in eadem Forma, this had been a good 


Eſtate Tail, becanſe Idem ſemper Proximo Antecedenri refertur. Co. Litt. 20. b. 


2. So ik the Remainder had been limited to him & Heredibus 
ſuis prædictis. 20 DD. 6. 36. | 5 
3. Tf Gift be made to one and his Heirs, habend' to him and his Br. Tail & 
Heirs, it Donee or his Heirs of his Body have Iſſue of their Bodies, ann Dones &c. 


it they ſhall die without Iſſue, that the Land ſhall revert to the Do- 1 17 _ | 


nor, this is an Eſtate Tail in the Oonee, and not a fee. 35 All. 14. edu 21; 
| : a . F. For 


' the Habendum ſhall be conſtrued upon the whole Deed to be a Limitation, or a Declaration what 


Heirs were meant in the Premiſſes to inherit, and in that Cale the Reverſion is in the Donor —— 


8. C. cited and admitte! 5 Mod 268. Arg. ——1f J. grant Lands to A. and his Heirs, viz. the Heirs 


of his Body, it is an Eſtate Tail; per Hobart Ch. J. Hob 172. cites 21 H. 6. J. and 13 H. 7 24. 


S. P. per Cur. obviter. and faid that it is a neceſſary Implication. 2 Salk. 621, Paſch 4 Ann. 
B. R,———- But Brownl. 45. has a Nota, that if Land be granted to one and his Heirs in the Pre- 
miſſes, Habendum to him «nd the Heirs of his Body, he ſhall have the Land in Tail, and the Fee- 


ſimple after the Eftate in Tail, and when the Eftate is certain in the Premiſſes the Habendum 


ſhall not control it, 


4. TE a Ban gives to one and his Heirs Habend' to him and 
his Heirs, it Douce has Iflue of his Body begotten, and it he dies 
withour Heirs ot his Body that the Land ſhall reverc to the Oonor, 
this is a Tull in Donee. 35 All. 14 adjudged. F 
5. Iba Man gives to another and his Heirs, Habend* to him Br. Eſtates, 
and his Irs it he ſhall have Heirs de Carne ſua, und tf he ſhall pl 3 
not haue any Heirs de Carne, then the Land ſhall revert to the Og- Tall, 51. 21. 
nor and his Heirs, with a Clauſe ot Warranty to the Donee and his cites S. C — 
Heirs de Carne ſua, this is a Tail though the firſt Words purport a e212. ad 
Fee, tor his Intent appears by all the Oeed conzoined together 1 
that he intended a Tail. 37 Aft, 15. adjudged, — S. P adjudg- 
IG | h SET | | ei a good 
Tail ———S. C. cited Bridgm. 2.—S. C. and the Caſe of 3) Af. 15. cited by Beamond, Ero E. 
520.——Cro. J. 476, 4% cites ſame Cafes, that a Gift to one and his Heirs Si Hæredem de Cor- 
pore ſuo habuerit is an Eſtate Tail only, becauſe it is one and the ſame Sentence; But when the 
imitation is firit Abſolute, and after the Limitation in the Habendum is to him and the Heirs of his 


10 „and does not limir-the Eſtate over to any other, that ſtands well with the firſt, and both 
Pall find. —— 5 Mod 269 Cites S. C. but cites it as 27 Al. 15.—8. P. per Richardſon Ch. J. 


Lit Rep. 345. cites 35 E. 3. Aſfiſe pl. 15, and 34 AM, 14.—8. P. per Cur, Obiter, 2 Salk, 621. 
Paſch, &: Ann. B. K. | YA | | | 


TT 2 


red by Deed, Surrender or any. other Conveyance, and is not within the Statute De Donis; Per 


— CN EIN 
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- ſtate. „ 


5 Mod 2%9. 6. Ik Feoffment be made to A. and his Heirs, wich Warrant) 


27 3 


Cites §. C. to him and nis Heirs, and it ic happen that he die without Heir of 


his Body, that then ir thall remain co B. in Fee, this ts an Eftaty 
Tail in A. For the Limitation of the Remainder explains wit 
Heirs of A. are intended, M. 5 Ja. B. per Cur. adjudg'd he; 
tween Wart and M aſtield . | 
Vent. 228. J. Land was given to the Hushand and Wife, & uni Heredi de Cy. 
Arg. os pore ſuo legitime procreat & uni Hereat ipſius Heredis tantum, was hel! 
8 p. adjudg.- a good Eſtate Tail. Le. 212, 213. cites 39 E. 3. 20. 
Ee 


2 And. 138. Anderſon cited 39 Aff. 33. to be agreed that a Gift to a Man and his Wife, & ui 
Heuercdi de Corpore ſuo, & uni Hæfedi ipſius Hæredis, and ſo over, is neither Tail nor Fee. 


this was ruled to be only an Eſtate for Lite; Per Coke Ch. J. 3 Bult. 
108. cites 44 E. 3. Fitzh. tit. Tail, pl. 13. 55 5 
| 9. So to a Man and two Women, and the Heirs of their Bodies; Per 
Coke, Ch. J. 3 Bulſt. 108. cites 44 E. 3. Fitzh. tir. Tail, pl. 13, 


8, Gift ro two Men and a Woman, and to the Heirs of their Bodies, 


s o cited Io. Formedon, the Deed was dedi & conceſſi to R. F. and K. his 
EE Holt Ch. fe, and their Heirs, and to the other Heirs of the aforeſaid R. if the 


Wms's 


Rev. -8. in Heirs of the ſaid R. and K. iſſuing die without Heirs, and was adjudged 
Cafe of Idle a good Tail; For where the Percloſe ſtands with the Premiſes, as here, 
v. Cock. then it is well, jor he does not cut off all Heirs here, but declares 
| what Heirs thall inherit. Br. Eſtates, pl. 62. cites 5 H. 5. 6. 
It. But where the Percloſe is repugnant to the Premiſſes, as Gift in 
Fee habendum fon Lije, then the Percloſe is not good, but the Fe 
ſtands, and tne Will of the Donor is to be obſerved. Br. Ibid. 
12. It a Man gives Lana 70 A. B. for Term de auter vie, the Remain. 
der to the Firs of his Body begotten, yet he has not bur for Term de 
auter vie during the Lite of Ceſty que vie; Per Lodington; but it is 
ſaid, that it is not Law. Br. Eſtates, pl. 76. cites 7 H. 5. 2. 
13. Gitr 7 a Man and his Heirs Females of his Body is a good Till 
Br.:Devile, pl 5-cnes 9 HG , 
14. Deviſe to A. for Term of his Life, and after his Deceaſe to th 
Men Children of his Body, and if the faid A. die without any Man: 
child ot his Body, then the Land ſhall remain to another, this is 
Eitate to the Heirs Male ot his Body. And. 43. 110. Hill 6 Eliz, 
A 5 = 
2 Lev 223. 15. A. makes a Conveyance to the Uſe of himſelf for Life, the Re- 
S C. adjudg- mainder 0 the firſt Son and the Heirs Male of his Body, Remainder t. 
ed accord- the ſecond Son and the Heirs Male of his Body, Remainder to every other 


ingly for the Hir Male of the Body of the ſaid A. and the Heirs Male of the Bath of 


| Levinsof ſuch Heir Mule as they ſhall be in Priority of Birch, and Seniority ot 


| Counſel for Age, The fir/t and ſecond Son die without Iſſue; The Queſtion was, 
the Plaintiff | 


adage whether A. be become Tenant in Tail? Reſolved, that he is but Te- 


Error was nant for Lite, Freem, Rep. 462. pl. 630. Trin. 1678. Liſle v, 
brought in Gray. e | | | | | | 
where on the firſt Argument they inclined to affirm'the Judgment, but before any thinz more was 


done the Writ abated by Death; And that afterwards a new Ejectment was brought, bur Quid inde 
venit Neſcio.—— —2 Show 6. S. C. the Court (abſente Twiſden) inclined to be of Opinion that 
it was but a Tenancy for Life; Adjornatur —— —Raym. 278 S. C. argued by Pollexfen tor the 
Plaintiff in Error in Cam. Scacc. Sed adjornarur. Ibid. 302. S C. argued ; Sed adjornatur, — lid 
315. S. C. argued, but no Judgment ———Pollexf. „82 ro 592 S. C. argued, but ſays this Judg- 


ment was affirmed by rhe Opinion of the greater Part of the Judges and Barons, —— 2 Jo 114 
S. C. reports that it was adjudged in the Exchequer that it was an Eſtate Tail executed, and 16 4 
| Judgrent given in B R. was reverſed. ——— Wrms's Rep. 90. in the Caſe of Legate v. Shevell 


cacy J. ſaid that it appeared by the Record of this Caſe that the Judgment of B. R. was affirmed 
in the Exchequer Chamber, though the Reports differ in the Matter. ä — 
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8 


— 
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Eſtate. 


(T. 2) By what Words, by Deed. 
By (Heir) in the Singular Number. 


| IN Aſſiſe the Tenant made Bar as Heir in Tail, and the Deed E 
& uni was, that the Donor gave the ſame Land 70 F. S. and Alice his: Ea pl: | 
Nite, and to one Heir of his Body lawfully begotten, and to one Heir of the * © 
| ſad Heir only; and the Tenant was Son of the Baron and Feme Donees, 
and the Opinion of all the Juſtices was, that it was a good Tail. Br. 
Eſtates, pl. 38. cites 39 Atl. 20. 5 SS 
2. Limitation of Eſtate % A. and ſuch Heir of her Body as ſhall be live 
ing at her Death, with a Remander over, tor want ot ſuch Iflue is an 
Eſtate Tail. 2 Vern, Rep. 324. pl. 304. Mich. 1695. Richards rv. 
Lady Bergavenny. 3 3 3 


—_— 


(T. 3) Tal. 


By the Word Iflue. Hee lor LK . 4 
| . 1 2. 


t. A According to the Cuſtom of a Manor ſurrendered to the Uſe of Jo. 442. pl. 
IK. B. and C. Son of B. and of the longeſt Liver of them, and 2 7 
| for want of Iſſue of [the Body of] C. lawfully begotten, Remainder to je docs =— 
the youngeſt Son of J. S. C. had only an Eſtate for Lite, and no Eſtate give Eſtate 
| Tail by Implication, it being by Conveyance, though (as the Book is) Tail by Im- 
it might be perhaps an Eſtate Tail by Will. Vaugh. 261. cites Cro. 8 5 
336. [366. pl. 4. Trin. 10 Car. B. R.] Seagood v. Hone. F 

| 8 | . N ER 8 Eſtate be- 
fore, K it was expreſſed to ſhew the Time of the Commencement of the Remainder to the youngeſt 
Son of J. S, | EOS | i, „„ Ds | 


2. If a Gift be to A. and his Heirs if he have Iſſue of his Body, and if * S. P. tho 
le die without Heirs of his Body the Remainder to himſelf and his Heirs, ee 
this is an Eſtate Tail; for here is an Inheritance created, and it is to A. and 7 
manifeſt he meant Heirs of his Body, & Voluntas Donatoris in Charta his Heirs, 
Doni ſui manifeſte expreſſa de cætero obſervetur, and this is a neceſſa- Si quos de 
ry Implication; (ſo it a * Gitt be zo A. & Heæredibus ſuis ſi Heredes de Los fue 
Carne ſua habuerit & fi nullos Heredes de Carne ſua habuerit, Remain- for ir ought 


der to theDonor, is an Eſtate Tail. Per Holt Ch. J. though not given to be ad- 


. to him and his Heirs. Quere). 2 Salk. 621. pl. 3. Paſch. 4 Ann. judged upon 
t B. R. in the ad Reſolution in Caſe of Idle v. Coke. A 2 0. 8 nt 


| he Reſervation of the whole Reverſion and the Warranty explains the Tail. Br. Eſtates, pl. 6, 


„ (T. 4) 


Co. C 230. 1, Le given to Baron and Feme Habend to Baron and Fun 


pl. 6. Hill. . 
Cro. C. 231. 2. But Lands given to J. S. for Life to the Uſe of D. and his Heirg 


ot others and their Heirs, the firſt Eſtate is not enlarged by this Implication, and the Uſe cannot paſs 


Limitation of the Eſtate; for it is not an Uſe divided from the Eſtate, as where it is limited to a Sten. 


and the Heirs of their Bodies. \ 


Fſtate. 


(T. 4) Tail. By what Words ; By Deed, 
ER To the Uſe ol. 


pl. 11. S. C. | of Baron and Feme ana the Heirs of thei ; 
1 a, to the Uſe of e Heirs of their Bodies . 
ingly. — 


otten reſolved an Eſtate Tail. Jo. 253. pl. 3. Hill. 7 Car. B. K 
Ibid 244. Jenkins v. Young. WO 8 rh, 


7 Car. B. R. Meredith v Jones, S. P on Error out of Wales, and Judgment affirmed ; For the 
conceived this Limitation to the Uſe of the Grantees, and their Heirs to be a Limitation 9 
the Land itſelf, it being all to one Perſon, and is as it it had been ſaid to them and the Heirs of 
their Bodies. ON EE | Ws 


8 3 J. S. has but an Eſtate for Lite ; and when this determines the Uſe de. 


dingy. rived out of it is gone alſo. Bur when the Uſe is to the ſame Party it 
ny Ibid” only Limitation of the Eſtate; And to give Land to A. and the Han F 
245. pl.6. his Buiy, or to A. to the Uje of himſelf and the Heirs of his Body is all 


- F 3 * . = . . . 
pany „ one; and in both Caſes it is Eſtate Tail; and fo a Judgment in Wale 


Jones, 8. P. Was affirmed, Jo. 253. pl. 3. Hill. 7 Car. B. R. Jenkins v. Young, 
y three 5 BY) F . 5 | 
Juſtices ; For true it is as in D 236 2 & 3 Eliz when the Eſtate is limited to one or two to the Uſe 


a greater Eſtate. Bur in the principal Caſe here when / the Grant and Habendum convey the Eſtate 
and the Limitation of the U'e is to the ſame Perſon, this ſhews the Intent of the Parties and is a good 


ger, but the Uſe and Eſtate go together, and ſo it is all one as it the Limitation had been to them 


3. But when the Limitation is to two Habend to them to the Uſe i 
the Heirs of the Bodies, this is no Limitation of the Uſe, nor is the Uſe 
to be executed by the Statute; but it is a Limitation of the Eftate t 
them and the Heirs of their Bodies, Remainder to the other and the Heirs o 
the other, that the Deed may be conſtrued according to the Intent of 
him that made it; Per 3 Juſtices. Cro. C. 231. pl. 11. Mich. J Cx, 
B. R. in Caſe of Jenkins v. Young. %%%CͤͤöͤͤĩÄ?ê—¾.yꝛ jen: 


——_— 


"> £9. tel. 
Without the Word (Body) or ( Of ). 


But Br. 1 1. T AND is given to Baron and Feme && Heredibus de illis exeuntibus, 
tates, pl 89. 


e and no Tail per Judicium, becuſe it is not de Corporibus. Br. 
12 H 4 Eltaccs, pl. 86. cites Itinere Derby 3 E. 3. 
and Fitzh | | RIM 8 : : 
Brief, 488 contra, that Land was given to J. S. and the Heirs which he ſhould happen to have of 
his Wite, and that this was awarded a good Tail. Br. Tail & Dones &c. pl. 43. cites S. C. 


2, In 


Eſtate. | 
2 In Maintenance of the Giſt in a Formedon, Deed was ſhewn Sciant 
præſentes &c. dedi R. B. & X . Uxort ejus & Hered eorum et aliis Hæ- 
nf ipſius R. /# ditti Hæred' de dicto R. & K. exeuntes obierint fine 
Yersd de ſe; And by Judgment of the Court thoſe 4 Words make the 
ert Words an Eſtate Tail; For the Statute is, That the Will of the 
Donor {hall be obſerv'd in all Things, and it is not repugnant to the 
| Premiſes of the Deed (Hæred' eorum) but an Explanation what Heirs 
/ inherit, and therefore the Plaintiff recover'd by Judgment. Br. 
Tail & Dones &c. pl. 12. cites 5 H. 5. 6, ny 
be. 3. If Land be given to one for Life, the Remainder to the Heirs Males 


R. WM 7. N. and to the Heirs Males of their Bodies by Gitt or Deviſe, yet 
this is NO Tail, becauſe this Word (Body of F. N) is wanting in the 
fr Remainder, And theretore the Words ſubſequent will not ſerve to 
hey make it a Tail. Br. Tail & Dones &c. pl. 3. cites 9 H. 6. 23. 
3 per Paſton. | e „„ e 
4 It was agreed, that if Land be given to a Man and his Heir. 
Males or Females, he has Fee-Simple, though he ſays further, and the 
i Heirs of the Body oft his Heir begotten, Br. Deviſe, pl. 5. cites 
| 9 H. 6. 23. 8 D 8 5 A 
4" 5. Note per Cur. that it a Man deviſes Land to one and his Heirs © 
3 Males by his Teſtament he has Eſtate Tail Ratione favoris Voluntatis, 
, | and otherwiſe it is upon a Gift or Feoffment, without expreſſing the Body. 
= Br. Deviſe, pl. 1. cites 27 H. 8. 27. 55 e 
. 6. It is a certain Rule in Law that in every Eſtate Tail within the Cited per © 
4 | Stature of W. 2. it muſt be limited either by expreſs Words or Words Holt Ch. J. 
be equipollent of what Body the Heir inheritable ſhall iſſue. Co. Litt. * 
pak z7. b. And it it be not _—_— it cannot be taken to be within the 2 Ide v. 
ſite Equity of the ſaid Statute, ſo that if the Gift be ro one and his Heirs Coke. 
00d Females or Males, the Donee has Fee-Simple. Litt. S. 337. 
_ 7. A. made a Þeoffment to the Uſe of himſelf and his Heirs of his Body, 5 1 
md for want of ſuch Iſſue to G. D. and his Heirs Males lawfully begotten, 5. PO 
and for want of ſuch Iſſue to the right Heirs of A. the Feoffor. A. died Juſtices 
77 vithout Iſſue; G. D. deviſed a Rent out of the Land, and afterwards agreed, that 
Tſo died, having Iſſue; It was the Opinion of the Juſtices (abſente Popham) it v3s a Fee- 
that it was an Fftate in Fee in G. D. although it was by f Uſe, Simple, and 
# ; | : et Wann! Soy Way .0 © not an En- 
79 ind that it could not be Tail, becauſe there was no Body from whom tail for want 
a the Heir Male thould come. Cro. E. 478. pl. J. Trin. 38 Eliz, of the 
' B. R. Abraham v. Twigg. „ 1 8 OS. 
al. : 5 | 4 | 3 Heirs of the 
Body mentioned in the Limitation of the Uſe; And it is not like to a Will of Land. S. C. 
cited Litt. Rep. 286, 287,——7 Rep. (41). 40. b. cites 8 C. adjudged, that G. had a Fee- Simple, 
5 becauſe it was not limited of what Body the Heirs Males ſhould be begotten; but his Intent was, 
— that Singuli Hæredes ſui Maſculi ſhould inherit, which Intent ſtands not with the Rule of the Law, 
and theugh the Remainder is limited over, which it cannot be upon a Fee-Simple, yet this cannot, contrary to N 
the Rule of the Law, make Words of Fee. Simple to be converted into an Eftate Tail. &. C. cited by _ 
Richardſon Ch, od: Litt Rep. 347. thus, viz. A Gift in Tail to the Ule of A. the Donor and his 
Heirs Males is a Fee-Simple, but if it had been to the Uſe of A. and the Heirs Males of A. it would 
be Eſtate Tail by reaſon of the Word (De) ——Wrms's Rep. 79. Holt Ch. J. cites S. C. as a ſtrong 
Laſe, and not to be anſwered, and that it was adjudged a Fee-Simple for want of proper Words to 
Gſcribe of what Body the Ilſue mould be. Thar there is a Difference between a Limitation in the 
Cenitive, and one in the Ablative Caſe, as is held in Bereford's Caſe; For the Word (De) is made 
” ule of in the Star. of Weſtm. 2. And if an Eſtate be limited to one and the Heirs Male of his Body, 
1115 n muſt be tranſlated De Corpore ſuo; So if it be ſaid of any one that he was born of ſuch a Father, _ 
Br. that, in Latin, would be Genitus de tali Patre, and cites 1 Inſt. 20 b. and that in Abraham and 
Trigg's Caſe the Limitation was in the Gentive, Caſe, viz, * And of his Heirs Males.— 2 Salk. 
022. in pl. 3. S. C. cited per Curiam. 5 e ee 
8. Theſe Words (of his Boy) are not fo ſtrictly requir'd but that But (De)or | 
| they m, b | . 7 + . Fe Ex: | by th (Ex) are 
| ey may be expreſs d by Words tantamount ; For the Example put by thet lot 
1a dtatute of W. 2. hath not thoſe Words De Corpore, but the Words neccffary to 


(tleredibus), viz. Cum aliquis dat Terram ſuam alicui viro & ejus make Eſtate 
| 555 e | 'Uxori | 


-—m—_ — — — 
— i 
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R Op I i ih | 5 ng 8 0 oy f . = . : 
Tail, Per Uxori & Hæredibus de iplis Viro & Muliere procteatis. Co. Litt. 
Powis 20. b b | | | = : 
Wm s Rep... | 

73. Cires 5H. 5. C. and 3 E. 3. 943. 


9. A. by Leaſe and Releaſe conveys to the Uſe of himſelf for Li 
without Impeachment of Waſte, then to the Uſe of the Heirs of the þ.. 
leaſor lawfully begotten, and to be begotten, and for want of ſuch Iſue G 
is a good Limitation to create an Eſtate Tail in the Releaſor and the 
Heirs of his Body. Ch. Rep. 207. 13 Car. 1, fol. 51x, Shelley 
e v. Earsfleld. 9 | | | 5 | 
S.Ccited 10. A. ſurrendred a Copy hold to the Uſe of B. and his Wife, an 
9; LORIE their Heirs lawfully begotten, who were admitted accordingly, the Re. 
A ee mainder 1 C. in Fee. Newdigate conceiv'd this to be a Fee-Simple 
it be not. and not Eſtate Tail, becaule it 7s at mention'd of what Body, but ns 
mentioned Will or an Act of Parliament it would be otherwiſe ; and Warburg 
| In the Book J. to the ſame Intent. But Glyn Ch. J. ſaid that the other Point in 
Oymien * the Caſe was ſo apparent that he would not deliver any Opinion as ty 
was given, this; And the Detendant (who claim'd it as Fee) had Judgment. 
[which 2 Sid. AL. 73, 14. Paſch. 1658. Harrington v. Smith. 
leems a Miſ- | 
rake, it being there as abridged Here] yet he ſaid, that by the Note which he had of that Caf: i 
was then held to be a Fee-ſimple. Wms's Rep. 74. in Caſe of Idle v. Cook. ; 


Tne Words 11. In a Gift in Tail it muſt be limited of what Body the Iſſue is to 
N come, ſo as it may appear by expreſs Words or ſomerhing tantamount 
iy eee, equivalent, and therefore a Gitc to H. and his Heirs Male, or to H 
though by and his Heirs Female is not an Eſtate Tail, becauſe it is not ſaid nor 
Feottment does it appear of whoſe Body they are to iſſue. At Common Law this 
to Ules, and would not have been a Fee conditional, and the Starure De Donis does 
e not create Eſtates Tail, but preſerves them. A Fre at Common Lau 
of Uſe does Was either abſolute or reſtrained, Thoſe re/frain'd Fees were either 
not differ reſtrain'd as to Duration, as a Gift to A. and his Heirs while ſuch 4 
ir from other Holſſe food & c. which was a baſe Fee, or reſtrained as to what particu 
e 4 lar Heirs, or of whoſe Bodies iſſuing ſhould inherit, which was a I 
all not Conditional, and is by the Statute turned into an Eſtate Tail. There. 

have any fore this is a Fee-Simple at Common Law, and is ſo at this Day; For 

other Con- there are Words to create an Eſtate of Inheritance, but none to rettrain 

Sa ap that to Iſſue or Heirs of the Body of the Party. 2 Salk. 621. pl.; 
Abraham v. Paſch. 4 Ann. B. R. the zd Reſolution in Cale of Idle v. Coke. 
Twigg. — | | | 5 
Mo. 424. S. C. 


12. $013 an Eſtate to Husband and Wife & Heredibus de ipſis procreti 
for (De ipſis) tantamount. 2 Salk. 621. pl. 3. Paſch, 4 Ann. B. R. 
| Iqdle v. Coke. | | es | VVV 
But in a 13 An Eſtate to one and his Heirs Males, without ſaying (of hi 
Will TEIN Body) is not an Eftate compris d within the Stat. W. 2. De Donis, and 
og oe betore the Statute there were no Eſtates Tail; But ſuch Eſtates were 
Law ſap- Fee-Simple Conditional Poſt prolem ſuſcitatam. L. P. R. 59g, 
F . | 


Words (of bis Body) Co, Litt, 27. a,—— —Hob. 32. in Caſe of Counden v. Clerk. 


2 


I ſtate. 5 


— 


Eſtate. 


(T. 6) Tail. 


Without the Word (Begotten.) e, , Phe hen nts He Hop rife 
CCC 


lle . ER | | 
; 1. IF Procreandis or quos procreaverit be uſed inſtead of Procreatis, yet 8. P. 2 Vert: 
and ' the Effare Tail is good, and as Procreatis ſhall extend to the Iſ- 545: Paſch. 
Re. ſues begotten after wards, fo Procreandis ſhall to the Iſſue begotten be- N of De. 
ple, fore, Co. Litt. 20, b. "A 55 N 8 Cook 
| 1 5 v. Cook. — 
ke &.P. in Caſe of a Settlement. 10 Mod. 397, Paſch, e Geo. 1. in Sue. Slingdby vx... . —— Chan! 
Cn Prec. 490. Paſch. 1718. (ſeems to be S. C. by the Name of) Hewet v. Ireland. — G. Eq. R. 145. 


£C-——Wrm's Rep. 426. S. C. fee Ae, act, men, 3). ene . | 8 
2 If Land be given to a Man, and to his Heirs Male or Female of his 
Body, he has an Eſtate in General Tail in him. Co. Litt. 25. b. 
3. A, enfeoffs B. and C. in Truſt for himſelf and Wiſe for Life and the 
Lite of tne /onge/t Liver, then to the Uſe of the Heirs of the Body of A. 
on the Body of his ſaid Wife. The Wife had but Eſtate for Lite; A. had 
Eitare Tail, and it is all one as if it had been Hæredibus A de Cor- 
pore ſuo ſuper Corpus &c. Hob, 24. pl. 112. Trin. 12 Jac. Skeat v. 
Oxenbridge. | ) 8 
4 A. teiſed in Fee enfeofis B. habendum to B. and the Heirs of his Roll Rep. 
Body, to the Lie of him and his Heirs and Aſſigns, this is Eſtate Tail. 332: Pl. 4. 


Coope rv. 


does Mo. $48. pl. 1152. Hitl. 13 Jac, Carier v. Franklin. . Franklin 

Lay : | 8 Oo. V „ argued 

ither and adjourned. -— Thid. 384. pl. 6. S. C. adjudged. —— 3 Bulft. 184. S. C. adjudged. ——- 

hb 4 Cro. J. 400. pl. 9. S. C. the Court inclined that it was Eſtate Tail; ſed ad jornatur. 
ICUs | | | CT oo. | 

Fu 5. A Gitt to A. and the Heirs Male of his Body is an Eſtate Tail. 

2 2 Salk. 621. pl. 3. Paſch. 4 Ann. B. R. in the ſecond Reſolution in Caſe 


ot lle v. Coke. 


9 ; 
_ 4 4. 4 * . Ln 4 4 » k a 


(T. 7) Tail. 


Fi By what Words by Deed. 
f " Words firſt limiting an Eſtate for Life. | 
all | | 


. NINE of Lands to A. B. to the Uſe of C. and his Wife for their 
L Lives, and the Lite of longeſt Liver; Remainder after the De- 
cate ro the Uſe of the Executors of C. for /ix Months, and then to the 

Vieof E. and F. his Wife in Tail; and for Detaulr of ſuch Iſſue &c. or 
any Wite of C. at the Time of his Deceaſe be enſeint then, after ſuch 
Iſue had, and after Soo l. paid to G. or tendered and retuſed within the 
dpace of fix Months next after the Birth of the Iſſue of the ſaid C. that 
then the Uſe of the ſaid Lands, immediately atter the Deceaſe of C. 
and his Wite, and atter the ſix Months ended, ſhall be to C. and the Heirs | 
dis Body; and for Default of ſuch Iſſue to the right Heirs of C.— C. 
buries his Wife and marries another, Quære what Intereſt C. has in the 
ands before Iſſue had by the ſecond Wife, and before the fix Months 
IR ieee | _ palled ? 


- 


MN” Pt. _ 


ven Etſtate. 
paſſed ? It ſeemed to Plowden and Dyer, that before the Performa 
of the Contingent he has no longer Eſtate than he has before, D. z 
| a. pl. 96, Trin, 4 Kli: Ag 
| S. C. cited 2, A. conveyed Land by Fine to the Uſe of himſelf for Life, Remi, 
| 25 gk der to his firſt Son and the Heirs Male of bis Body begotten &c. andy 
BA RY" 150 his fixth Son, Remainder to the right Heir Male of the ſaid A. to be l. 
that this gotten after the fixth don and of his Heirs Males ; this was held yy 
being in the. Evidence to be only a Contingent Eſtate, and not an Eſtate Tail ing 
ſmgulary. becauſe ir was limited to particular Pertons, Palm. 359. Mich. 20 [y 
could not B. R. Waker v. Snow. e 
could not e N a | 
veſt an. =... 5 ; | I ; EE IS 5 
Ebate Tail in the Conuſor for the ſame Reaſon as in Jrchcr's Caſe ; but it ſeems if it had bern; 
the plural Num ber it had been otherwiſe, Pollexf 588. 29 Car. 2, B. K. in Caſe of Lifle v. Grey, 


1 3. Lands were conveyed to A. for Life, Remainder to Truſtees h 
"Po . 99 Years, Remainder to the Heirs of the Body of A. this is an Eft 
ing ly. 


Tail executed. Ld. Raym. Rep. 326. Hill. 9 W. 3. Bates 
Bates. . . 

4. A. by Marriage Settlement after the Limitations to his Sons in Til 
Male limited the Remainder to B his Brother for Life, and after his Ju 
ceaſe to the Heirs Male of his Body hereaſtcr to be begotten. Lord Chancelt 
held, that B. took Eſtate in Tail, aud that the Words (hereafter tok 
begotten) do not confine it to the Iſſue born after, as Procreatis & Ph 

crcandis Co. Litt. 20. and 24 E. 3. 15. and this he ſaid was tops 

vent the great Confuſjon which would otherwiſe be in Deſcents by le. 

| Ze aue. ting in the Younger belore the Elder &c. Select Chan. Caſes in Lat 
2 7 ae. 'Taibor's Time 31, 32. Patch, 1734. Hebbethwaite v. Cartwright, 


ä - — 
—— . 


| A n 
| 3 by 3 | es 3 Mic 
(T. 8) Tail. By Words firſt limiting a Fee. 12 

| | | | bur 
8 3 : | 29 | 

1. F. JO T E if a Man deviſes Land 1 F. in Fee, and if he dies wits z 

| A our Heir that it ſhall remain to N. in Fee, this is a void Remi. B 

der, becaule it depends upon Fee Simple; Per Englefieild J. ro wi J 

it was not anſwered, Brook ſays tamen quære; but it is uſual to d e 

viſe to a Corporation to make an Obit &c. and that it they do not malt ſom 

it, that it ſhall remain to another Corporation in Fee Simple, and W en, 
admitted pro bono &c, Br. Deviſe, pl. 2. cites 19 H. 8. 8. | of 

2. Feollment Jo the firft Son who ſhall have Iſ[ue and to his Fin, Wi la 

and for Default of ſuch Iſſue Remainder over, is an Eſtate Tail. 5 Mov WW ter 

269. cites Litt. Rep. 344. | Mich. 6 Car. C. B.] Beck's Caſe. | An 

3. Gitt 0 A. and his Heirs {aving the Rever/zon is Eſtate Tail; Fit me 
Richardſon Ch. J. Litt. Rep. 346. Mich. 6 Car. C. B. in Bi WM fa 

For Con- 4. Feoftment in Fee to A. and B. to the Le of Feoffor for Lite, h 

| 7 Aran to the Uſe of D. and his Heirs tor ever, and for Default of Iſſue of 4 Wi =o 
( dh i» ſatd D. to the Uſe ot right Heirs of Feottor is an Eſtate Tail. 5 Ml Te 
babe always 269. Mich. 8 W. 3. Leigh v. Brace. 8 the 
been conſtrued N 8 Es 8 | 8 8 ot 
like I} ills with reſpect to the Intention of the Party, and is not tied up to the ſtrict Forms of Cu. 11 
veyancing at Common Law; Per Cur. Carth. 343. S. C. and ſays that it was adjudged io upon this cf | by 
Deed in B R. between Cook and Roberts, 12 Mod. 101. Lee v. Brace, S. C and Holt Ch J | Ke 
ſaid, that the Words “ for Default of Iſſue“ ſhew what Heirs he intended as much as if he had ſad pri 


to one and his Heirs, viz. to the Heirs ot his Body — 3 Salk. 337) pl 3. S. C. and per Hot. 
1 the Rule of Law 1s only that an Eſtate of Inheritance cannot paſs without Words of InheritanC 
ut there is no Rule of Law that Words of Inheritance may not be qualified or abridged by ſug 


9 — | 8 —̃ ͤ—UN—H— — — 4 
Words, and tnerefore D. has only Eſtate Tail, though it is by Deca, it beirg in one Sentence; tor 


though the firſt Words of the Sentence, viz. to D. and his Heirs make a Fee Simple, 


' a Words, viz. © and for Want of Iſſue of him” make an Eſtate Tail by qualifying and abridge 
— the firſt Words ; and in creating Entails Voluntas Donatoris eſt nA, Ving g 


, 3 —ͤ— | 4 | | 2 


0 (T. 9) What Words will make Eſtate Tail in a Deed 


1 E VIS E to B. and his Heirs Males gives an Eſtate Tail in the 
Land without the Word Body in Favour of the Will; Con- 
WS tf2ry upon a Gift or Feotiment. Br. Eſtates, pl. 2. cites 2) H. 8. 29. 

| 3. It J. S. has Iſſue a Daughter who has Iſſue-a Son, and A. gives 


: Land 70 F. F. and his Heirs Males of his Body; this is no Entail, becauſe 
me Son mult derive by a So; Bur otherwiſe it is in Wills; Per Dode- 

nage J. Lat. 42. cites 28 H. 8. Deviſe 18. Br. Deviſe 32. 

). N - | 

„ = FG 

„(r. 10) What a Term for Years or a Fee Tail &c. 

1 1. TNEmiſe to J. S. and his Wiſe, and to the Heirs of their tuo Bodies 
for 13 Tears ; Per Clench J. (who only was in Court) it is but 
a Leale for Yea's, though Livery was made ſecundum Formam Char- 


te, and faid it was no Livery but only giving Poſſeſſion, but would 

it moved again when the other Juſtices came. Godb. 42. pl. 48. 

Mich. 28 & 29 Eliz. B. R. Anon. 5 5 

2. Demiſe for 40 Tears to B. and his Heirs, and make Livery, it is 

| bur a Leaſe for Years ; Per Clench. J. Godb. 32. pl. 48. Mich. 28 & 

| | 29 Eliz. B. Anon. „% %% Eran. 

it 3. A, had two Sons B. and C. and by his Will deviſed his Lands to Cro. J. 61, 
. and the Heirs Males of his Body jor 500 Tears ; Provided if B. or any by, pl 7. 
he Male of his Body ſhould leaſe the ſame for more than 21 Years &c. Wo FOR 


% all the Premiſſes fer Default of ſuch Iſſus Male of the Body of B. or that C. had 
e ouch as ſhould be ſo leaſed &c. inmmediately upon every or any ſuch Alienati- not any Re- 
55 , Gift, or Grant, hall remain and come to C. and to the Heirs Makes REI 5 
i | his Body lawfully begotten, All the Juſtices agreed that this was an Juſtices held . 


ſtare Tail, and the Limitation tor Years void; For it was the appa- e contra; 


And it it ſhould be a Term, then by the Deſcent of the Franktene- — 
ment to B. as foon the Deviſor died, the Term would be merged in the ase 


| there. — Sel Chan. Caſes 30. in the Duke of Norfolk's Caſe, Ld. Chan. Nottingham mentions it 
i an Error of Ld, Coke in Leon. Lovie's Caſe, where he ſays that if a Term be deviſed to one and 
| the Heirs Males of his Body it ſhall go to him or his Executors no longer than he has Heirs Males 


11 Car. B. KR. Roll's Abridgement tit. Deviſe 611. for theſe Words are not a Limitation of the Time 
but an abſolute Diſpoſition of the Term. —— And ſee ſame Opinion of Ld. Cokes denied by Ld. 


printed. 


yet the ſubſe- 
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Juſtices held 


rent latention of the Teſtator that it ſhould be ſo for his Heirs Males ; but adjudged 


„ duce | ; nion of the 
| lame Inſtant in which it commenced. Mo. 772. pl. 1067. Trin. 2 Jac. three —— 
C. B. Lovice v. Goddard. | 1 5 | Mo. 77/4. 
| S.C. ſays 


| that this Judgment was afterwards reverſed by all the Juſtices in B. R. Mich 3 Jac in Error brought 


| Of his Body, but Ld Nottingham ſays it was reſolved otherwiſe in Caſe of Levingthorp v. Ishby., 


Keeper Finch in Cate of Burgis v. Burgis in Canc, Paſch. 26 Car, 2. but it ſeems not rightly 
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260 Eſtate. 
| — ; — | 8 1 
(T. 11.) Eſtate Tail. 
By Deed. 
By Concomitant Clauſes. 
Low; dt 1. A Power to make a Fointure does not neceſſaril y exclude an Eſtue 
to 825. S. C. Tail, or an Intent to give it; becauſe Tenant in Tail without 


it was argu- diſcontinuing or barring the Tail cannot make a ſointure, and ſo this 
og NT Power has its Uſe. 2 Salk. 679. pl. 6. Hill. 1 Ann. B. R. Brought 
the Eſtate v. Langley. | 7 ED 
Tai! is pre- 3 5 3 3 | 

ſerved and a ſointure may be made without docking it, and that this Anſwer is given to the ſing 


- 


Objection in the Caſe of King v. Melling by Hale Ch. J. adjudged accordingly, 


9 Mod. 161. 2. By the Limitation of an Eftate to F. F. for Life without Impeach. 
to ey ye ment of Waſte, and to the Heirs Male of his Body by his intended 
flows Wife, and to the Heirs Male of ſuch Heirs Male; Ld. C. Parker fail 
and the De- it could not be doubted but the Intention was ] S. ſhould have an 
cee affirm- Eftare tor Lite only, and the Privilege of Waſte would be to no Pur. 
Bs 3 pofe it he was to have an Eſtate Tail, which would of Courſe hu 
39326 made him diſpuniſhable tor Waite. Paſch. 1720. Wms's Rep. 631, 
476 S. C. Trevor v. Trevor. ; | BR 
decreed in ö | | = | | 
Chancery, and affirmed in Dom. Proc. ——Equ, Abr. 387. to 392. S. C.decre:d in Canc, an 
athrmed in the Houle of Lords. | | 5 I | 


OY 3 — 2 Þþ | vi wy 4s ; 1 


(T. 12) Eſtate Tail. 
In whom. 
In reſpect of the Limitation. 


I. AND was given to Baron and Femme, and to the Heirs which th 
Baron ſhould beget of the Body of the Feme; this was adjudged 
ſpecial Tail iz both, and the Heir thall make himſelf Heir to both. Br. 

- Tail and Dones &. pl. 14, cites 21 E. 3. . 
Roll Rep. 2. A. covenants to ſtand ſeiſed to the Uſe of B. and his Wife for thi 
197. S. C. Lives, and after their Deaths to the Uſe of their firſt Iſſue Male and tht 
_ accordingly. Feirs Male of ſuch Iſſue, and ſo to the ſecond, third, tourth &c. and 
. tor Detaulr of ſuch Iſſue, to the Uſe of the Heirs of the Body of B. and 
his Wife ; Remainder to B. and the Heirs Male of his Body; Remaindet 
to the Ule of rhe Heirs of the Body of B. and his Nite; Reſolved, that 
till Itſue had, B. and his Wite were ſeiſed of an Eſtate Tail executed 
Jab Modo, viz. till the Birth of the Iſſue Male, and then by Operation 
of Law the Eſtates are divided, viz. B. and his Wite become Tenants fot 
their Lives, Remainder to the Iſſue Male in Tail, the Remainder to the 
Heirs Male of B. and his Wife, the Remainder over &. For the Eſtue 
tor their Lives is not abſolutely merged, but with this implied Limits 
| | tio, 


tion, till they have Iſſue Male. 11 Rep. 80. Paſch. 13 Jac. Lewis 
Bowles's Caſe. 


3. Father in Conſideration of Money and Marriage of his Son co- 
venants to convey Land to the Uſe of Baron and kis Wife, and the Heirs 


if the Body of the Wife, to be begotten, and to his right Heirs; The 


Marriage is had, bur the Father dying before the Conveyance the Ba- 
ron conveyed it accordingly. Adjudged an Eſtate Tail in the Wite, 
and bur an Eſtate for Lite in the Baron, and yet an Alienation by Baron 
and Feme by Fine is not a Forſeiture within the Statute of 11 H. J. 
becauſe of the Baron's joining, and ſo not within the Purview. Cro. J. 
174 pl. 7. Paſch. 16 Jac. B. R. Kirkman v. Thompſon. 


— 
—— 5 


| . | | ſt of the 
(U) Eſtate Tail. Pleasof Roll 
(U) are car- 


By what Words a Tail may be made by Implication. Lied e he- 


viſe (O. a) 


oh I mention be made in a Deed of the Heirs of the Body of J. 


and after limits an Eſtate to him and the Heirs of J. afore- 
fad, this is a good Tail, 42 E. 3. 5. b. 1 
(2.] 7. Ik a Copy hold be ſurrendered to the Uſe of A. and B. bis Cro. C. 366, 
Son, and the Survivor of them, and for Default ot Iſſue of the Body 3%; pl, 4 


et B. begotten, the Land ſhall remain over to J. S. In this Caſe . 


has but an Eſtate for Life, this being by Act executed, and not by ir being an 
Will, becauſe there wants the Word ( Heirs.) Tr. 10 Car. B. N. Eftate for 


| judged per Cur. upon a Demurrer between $eagood and Hone. Life by er. 


Intratur Mich. 8 Car. Rot. . 1 


. | | J 1 ſhall not be 
an higher Eſtate to him by Implication, though perhaps it might be further enlarged by Implication 


in a Deviſe, —— Jo. 342. pl. er adjudged. | 


3, No Eſtate Tail even in a Deed can be raiſed by Implication. 2Vern, 
451. cites it as adjudged. Vaugh. 259. [Hill. 20 & 21 Car. 2. C. B.] 
in Caſe of Gardner v. Sheldon. FF 1 15 

4. Settlement to A. and the Heirs Male of his Body, with Power of 
Revocation 3 A. recites the Settlement to be to him and his Heirs Male, 
(omitting © of his Body”) and revokes and limits by the new Deed, to him 
and his Heirs Male, (omitting “ of his Body”) and ſubje&ts the new | 
Eſtate to a Charge of 10001. it is an Eſtate Tail. 3 Lev. 213. Trin. 
1 Jac. 2. C. B. Gilmore v. Harris. Te eg Fe 


— 


2 
— n 


(. 2) Tail altered, 


1. f Orenant to ſtand ſeiſed to the Uſe of himſelf in Tail, this alters 
his Eſtate, becauſe there is Conſideration ot Nature to advance 
his live, and without Alteration of Eſtate in the Father the Iſſues can- 
on take; Arg. Mo. 310. pl. 455. Trin. 32 Eliz. in Englefield's 
ale, N . 3 5 
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262 5 
Yelv: 77. EM Tenant in Tail, Remainder in Tail to B. Remainder j 


Ae + to A. A. covenants to ſtand ſeiſed to the Uſe of himſelf and his 


Juſtices, 


n Fea 


| nnn 
till Marriage, and after Marriage to he Uſe of himſelf * for Life, Reba 


that theugh der to his Wife for Life, with divers Remainders in Tail. Adjudged by | 
as ro himſelf the Covenant to ſtand ſeiſed, during his Lite there is no Alteration of 
ſuch Cove- the Eftate in the Tenant in Tail. Mo. 683. pl. 940. Trin. 44 Lli, 


nant 1s an | : 
Alteration Freſhwater v. Rois. 

of his Eftat-, = = ; 15 | | 

yet as to all Strangers he remains Tenant in Tail. — Mo. 683. pl. 940. S. C. held that the v4 
venant to ſtand feiſed makes no Alteration of Fſtate in the "Tenant in Tail. Brownl 193.5 6 


& S. P. agreed per Cur — Mo. 32. pl. 105. Trin 3 Eliz Anon. S. P. held by all the Justice 
Dal 35. pl. 28 S. P. — Cro. E. 279. pl 8. Paſch. 31 Eliz. Blithman v. Blithman 8 Pp 
| And. 291. pl. 299 8 C. --—— 2 Rep. 52. a. cites S. C. - Mo. 345. cites S. C. ——— x 6 


Cited and agreed per Cur Cro. E. 471, pl. 24 | 

* Though ir may be ſaid that by ſuch Limitation he has made himſelf Tenant for Life, ang fork 
Fſtate Tail is altered during his Life, yet ir has no Effect thereon, bur is abſolutely void as to hs 
it being only made to ſupport the Remainders; Per Holt Ch. J. in delivering the Opinion of the Cour, 


-% , 


I: Aod 20. Trin. 1 Aun. B. R. Machil v. Clerk. 


Cro E. z. If Tenant in Tail covenants to ſtand ſeiſed 20 the Uſe of bimſel! ji 
N 5 Life, Remainder to his Son, and after he levies a Fine to other Lies to 3. 
Eliz ia the theſe laſt Uſes are good againſt the Son; for when he had limited the 
Court of Uſe for his Lite, that was all that he might lawtully do, and it was ny 
| euer Alteration of the Eſtate of the Covenancor ; for his Wite ſhall be ©. 

cing- waned. Ao | ices, Noy Hi * "ip 
Field's Cafe, 8 Agreed by all the Juſtices. Noy 46. Higham v. Beding. 
F 1 5 | 
reſolved. | 5 Re | ; 

—— $ P agreed by three Juſtices. Cro. E. 47/1. pl. 24. Hill. 38 Eliz. B. K. in Stapleton's Cic. 
— So if he ſuffers a Reccrery to other Uſes, ſuch other Uſes were adjudged good. Farr. 18. M. 
chil v. Clerk. — — 2 Salk. 619 8. C. -— 11 Mod. 19. S. C. | | 

The Covenant does not alter the Eſtate Tail, and ſo the Recovery is good, becauſe by thi 
Covenant theſe (ſes do net take Effe## during the Life of Tenant in Tail, which they muſt do if they 


17 his Life. 11 Mod. 20. S. C. | 


make any Al.crarion of the Eſtate Tail, or at leaſt there muſt be a Poſſibility of their tabing Effect du. 


4. Tenant in Tail makes Leaſe for Life; this deveſts the Eſtate ou 
of the Donee, and the Reverſion in Fee our ot the Donor, and veſts 4 
| new Fee in Tenant in Tail. Co. Litt. 297. b. 

Jo. 419, F. Tenant in Tail Remainder in Tail; Tenant in Tail levies a 
pl. 2 5 C. Fine with Proclamations and afterwards ſuffers a Common Recovery; this 
bund b. Recovery docks the Remainder, notwithſtanding the Tail was barred 
does not ap- | . | Ph L 
pear, by the Statute of 4 H. 7. Roll Rep. 223. pl. 31. Trin. 13 Jac. B. K. 
Mo. $47. Herbert v. Bintan. | | 
pl. 1148. | 5 5 3 . | 
Herbert v. Bingham S. C. but S. P. does not appear. ——— Cro. J. 392. pl. 5. S. C. but S. P. does dt 
appear, —— 3 Bulſt. 134. 8. C. but S. P. does not appear. 


2 Lat w. 6. judgment in a Recovery without Execution does not alter the Eſtite, 
8 2 but in tae Iaterim, till executed, the Tenant in Tail continues feiſed 
* 4 tid — 1122 "os © 6 * 95 — i . 
Py Common in Tail, and ſo it deſcends to the Iiſue, and the Iſſue, till Execution 
Recovery is fued, fill avoid al Charges made by Tenant in Tail; but after, when 
executed, rhe Recoveror ſues Execution, then the Charge Hall be revived. fo. 
rher Wet d 1 . 

25 by 10. pl. 10. Mich. 8 Jac, C. B. Aubrey v. Lord Bridgwater. 

v1iIrY. or | he | | $ | | | Z 3 
by Habere Facias Sciſinam returned, the firſt Eſtates are not altered. ——— 2 Lev. 28. 31. Mis. 
23 Car, 2. B R. in Cale of Audlon v. Wenton, a Common Recovery was pleaded; bur Exception 
uus taken becauſe it Was pot pleaded (hat It Was executed, without which the Eſtate Tail endures 
tilh jr be barted by ſuing Execution, bnt this was over-ruled ; for if no Execution be ſued, then !9 
the Recovery to the Uie of Lim againſt v. hom it was ſued ſince no other appears. But the Report 
makes a Quære of this Reatun, tor beture Lxccution how can any Uſe of the Recovery ariic ? 


| 1. Tenia 


/, Tenant in Tail, after Feoffment made by him, may Dy Recovery or 


Eſtate. 7 


—— « 


— 


Fine, or Warranty with Aſſets, bar his Iſſue; Per three Juſtices. Jo. 81. 
Paſch. 1 Car. in Cam. Scacc. | 


g. Tenant in Tail makes Feoffment ; Whether any Right remained Godb. 300. 
iy him was debared between the Judges very ſtrongly, but ps to 326. 


10 rie of TIN © AT r pl. 41% 

125 given (by the Majority of one Voice) tor the Affirmative. Jo. 69. . 
62 Paſch. 1 Car. in Cam. Scacc. Sheffield v. Radeliff. P 

| | 5 alm. 351. 


C argued. —— Hob. 334. to 338. pl. 414. 8. C. adjudged, — Hetl 150. S. C. argued. —— 
Jerk. 286. pl. 21. S. C. ; 95 1 8 
9. Tenant in Tail accepts a Fine Sur Conuſance de Droit come ceo, and Per Hale 
then ſuffers a Recovery; this Acceptance of the Fine makes no Alte- Ch. J. S. F. 


ration of his Eſtate; Per Cur. clearly. Vent. 257. Paſch. 26 Car. 2. be 
B. R. Anon. | | = | „ {1 
1 0% 


Green v. Proud. 


(XJ) Bars of Eſtate Tail. e 

IF a Recovery be had againſt Tenant in Tail upon Title found Br. Fauxifier 
againff him per Pais ſcilicet Ne dona pas, the Iſſue is barred ” Necore- 

for ever and has no other Remedy but Attatnt, 34 Þ. 6. 2. b. per ie S . 

Prilot = | 


very ſuch joint, 34- D. 6. 2 b. per Jrifot; but there Boyle laid, 7, 2: 
that Recovery againſt Tenant in Tail ſhall bind the Jfſne -— xn 
3. In ri of Right the Juſtices would not give fFudgment final, becauſe b 
the Tenant was Tenant in Tail, tor doubt ot barring the Iſſue in Tail, 
and hence it ſeems that Judgment final in Writ of Right again Tenant in 
"og a Bar to the Tail. Br. Tail & Dones &c. pl. 30. cites 3 

Cs OE N 


4. Recovery upon Voucher againſt Tenant in Tail is a Bar by reaſon of A Recovery 


H. 8. 


in a Writ 
TX | be: 


5. A. has two Sons B. and C. by ſeveral Venters, and Lands are giv- 

en 10 B. in Tail, Remainder to A. in Tail. A. dies. B. levies a Fine 

wh Proclamations and dies without Iſſue; This is a Bar to C. in For- 

medon to the Remainder, tor though he could not have both the 

Eſtates executed in him, yet he is 1nherirable ro the Remainder; For 

it he had made Feoffment with Warranty this had been lineal, bur other- 

wile it been if the Lands had been given 70 A. and the Heirs Male of 

bis Body, tho? if A. had died and the Son made Feoflment with War- 

Tay, this is collatcral, tor the Son is not inheritable ro the Eſtate in 
emainder ; Bur otherwiſe it would be it the Remainder had been 0 

ve Right Heirs of A. Kelw. 204. (Caſes Rep. by Daliſon. J.), pl. 3. 


of Right without a Voucher is no Bar of any Gift in Tail. Co. Litt. 


2 Eliz. Anon. 

6. It Tenant in Tail, the Remainder over in Fee ceſſe, and the Lord re- 
vers in a Cefſavit, this thall not bar the Eſtate Tail; For the Iſſue ſhall. 
recover in a Formedon. Co. Litt. 373. a. 8 e 


* 2 By 8 


263 


2. But if the Recovery be by Default, or by other ſpectal Matter, Br. Pauxifier 
or the Iſlue does not go to the Title of the Gur, the Helix may tallity de Recove- 


BM | pate | * againſt Te- 
the Recompence in Value. Br. Tail & Dones &c. pl. 32. cites 23. ni 15 
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Eſtate. 
Refolved EO n. By 32 H. 8. 36. All Fines after Proclamations Sc. ſhall Bar (. 
that the yet it has been always held, it the Iiſue in Tail be remitted and ſeiſed 
Iſſue in Tail by Force of the Tail before the Bar be compleated, i. e. before the Pro. 


nay Tray clamations are paſſed, the Iſſue is not bound; Arg. 1 Rep. 96. b. Trin 


wy 


cannot by 23 Eliz. in Shelly's Caſe. 


any Claim | | | 

fave the Right of the Eſtare Tail deſcended to him, but the Eſtate Tail after the Proclamations ſhall 
be barred by the 4 H. 7. 24 and 32 H. 8. 3 Rep. 87. The Cale of Fines. | 
1Rep.66. 8. Deviſe to A. during his Life, and after his Death to the right and 
b. S. Ciby iet Heirs of A. and to the Heirs of his Body; This may be barr'd by Tei. 


pame of Ar- 


tiers Cate. ment of A. 2 And. 37. pl. 24. Trin. 38. Eliz. Baldwin v. Smith. 
—-1 Rep. ft 3 ES | | 
155. b. Arg. in Chudleigh's Caſe.— In a Caſe of Settlement by Deed adjudged, 1 Rep, 1; 
b in Chudleigh's Caſe. | 1 5 55 


* By Inden- 9. Tenant in Tail, the Remainder in Tail; The Tenant in Tail he. 


ture inrolled ,,,,5 and ſells the Land * to A. and afterwards levies a Fine to A. fy 


in Chancery. 24 > 322 | F This 
10 Rep. 93 Conuſance de droit come ceo with Warranty; This Warranty made 


Sey mers by the collateral Anceſtor of him in Remainder whoſe Heirs he i; 


Caſe, ſhall not bar him; for this Remainder was not diſplaced; It had been 
otherwiſe if the Fine had been levied by the Tenant in Tail before tj; 
Bargain and Sale, for it had been a Diſcontinuance ; bur by the Bargain 
and Sale made as above the Bargainee had a Fee determinable upon tit 
Entry of the Iſſue, and he in Remainder has his Remainder open upon 
Default of Hive of the Tenant in Tail; The Tenant in Tail has paſt 
all his Eftate; By the Bargain and Sale he has nothing more to pu 
but to extinguiſh the Eſtate Tail by way of Releaſe, and to leave the 
Remainder untouched. Jenk. 51. pl. 97. cites 10 Rep. 95. b. [ Mich 
10 Jac. ] Seymor's Caſe. - „„ „„ | 

10, It Diſcontinute of Tenant in Tail levies a Fine with Proclams. 
tions, and five Vears paſs, and Tenant dies, his Iſſue ſhall have other fie 
Years, ſor he is the firſt to whom the Right accrues after the Fine 

| levied, tor Tenant in Tail himſel f after his Fine and Proclamation 
has not any Right; But it Tenant in Tail be diſſeiſed, and atter the 
Diiſſeiſor levies a Fine with Preclamations, and five Years paſs, and a. 
ter Tenant in Tail dies, there the Iſſue in Tail is barred ; For there, 
after the Fine levied, the Tenanc in Tail had Right himſelf, fo as the 
Itive in Tail was not the Firſt to whom: the Right accru'd after the 
| Fine levied. Godb. 301. pl. 41). Paſch. 21 Jac. in the Exchequer 
Chamber, Sheffield v. Radcliff, ) a 2 
II. If Tenant in Tail accepts a Fine with Render to another for Jeur, 
this ſhall bar him, becauſe it works a Diſcontinuance, but othervil 
Where it is for Life; Per Hutton J. Winch. 123. Hill 22 fac. C. B. 
12. Feoflinent to the Uſe of A for life, Remainder to the Uſe of bis 
firft, ſecond, third, and other Sons in Tail, Remainder to the Uſe of l. 
For Life, Remainder to the Uſe of his fir/t, ſecond, third, and other Sins, 
in Tail, a Feoliment by A. before any Son born will deſtroy the Re- 
mainder to his Sons. See 2 Roll 119. Maereſme (A) cites Mich. 24 
Car. B. R. adjudged upon a ſpecial Verdict, Uvedale v. Uvedale. 

13. Deviſe that A. and B. and their Heirs and Aſſigns, and the Set- 
vivor of them, thall ſtand ſeiſed in Truſt to permit C. te tate the Rent! 
Sc. during bis natural Life, and after C's Deceale to the Uſe of the Hari 


of the Boay of the ſaid C. with Power for Truſtees to make a Jointure cn | 


ſuch Wite, C. thould Marry; The Uſe was executed in C. and a Re 
covery by C. will bar. Lutw. 814. Trin. 12 W. 3. Broughton \ 
Langley. 5 9 


14. Settle. 


PI CA. 


| a Year and Day where final Judgment is given the Party is barred, and 


1611. 


F F x 8 


— — _ * 1 
: 


Eſtate. 


14. Settlement on Marriage zo A. for 99 Tears if he live ſo long, Re- 
naindler to Truftees to preſerve contingent Remainders during A's Life, | 
Remainder to the Wite tor Lite, Remainder to the Heirs of he Body of 
A, by the Wife. A. and his eldeſt Son with the Heir of the ſurviving 
Truſtee join in a Fine and Feottment to B. and his Heirs ; The eldeit | 
Son dyed without Iſſue living A. Per Cowper C. though A. was living | 
he was but bare Tenant for 99 Yeats it &c. and the Eſtate Tail veſted = 
jn the Son in Equity, but the legal Eſtate in the Truſtees and their | | 
Heirs during the Lite of A. and they are Truſtees purely for the Te- + 
nant in Tail, and not to oppoſe him for thoſe that are to come after | 
him, ſo that the Fine and Feoff ment by the Truſtees and eldeſt Son of A. 
with A. is a good Bar, and the Truſtee nor guilty of Breach of Truſt, 
2 Vern. 754. pl. 659. Mich. 171). Elie v. Osborn. - 


15. When final Fudgment in a Writ of Right 18 given againſt Donee 
in Tail upon Iſſue joined upon the meer Right, it is as ftrong againſt 
bim as a Fine with Proclamations ; And the Court agreed, that after 


alſo that ſuch final Judgment ſhall bar the Iſſue in Tail. Godb. 239. 
pl. 330. Mich. 11 Jac. C. B. Piggor v. Piggot. 8 Ee 
16. A Recovery will bar an Eſtate Tail without a Fine. Ch. Rep, It is a Rule, 


; . fol. o. Bales v. Proctor. : that in Caſe 
145. 15 Car. 1. fol. 70g. Bales v. Pro ASS. 
Recovery will not bar the Iſſue in Tail there a Fine will not bar them. 2 Brownl. 138. Paſchy 


17. 'Tenant in Tail of 3oo Acres Jevies a Fine of 100 It is no Bar 
of all or any Part till Election made, and till then the Lands remain 
entailed ; Arg. 2 Chan, Caſes 114. Mich. 2 Jac. 2, in Cate ot Hale 
y, Thomas, | . . ji | 
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(X. 2) Bars of Eſtate Tail in Truſt. | 


i MPENANT in Tail of a 27 may bar his Iſſue by Feoffment or 2 Vern. Rep. 1 
Bargain and Sale. Chan. Caſes 64. Trin. 33 Car. 2. in Caſe of 153: 3 3 5 [ 
Ld. North Ch. J. v. Williams. VV nz 
3 JED 5 5 | PCC. od ofa poofug verley v. Be- 1 
verley.— Vern, Rep. 14. North v. Way. —— 2 Vern. Rep. 345. S. P. Arg —Deviſe or Bar- 
gain and Sale not ſuſſicient, but it muſt be by Decree ; Per Cowper K. 2 Vern 552. Paſch. 106. Le- 

eat v. Shewell and Weller. For a Truſt or equitable Intereſt js a Creature of Chancery, and 


therefore diſpoſable by the Rules of Chancery; Per Finch C. 2 Vern. 350. in Caſe of Sale v. Free- 
land Wms's Rep. 91. S. C. and thete Ld. Cow per ſaid, that it was a Doubt with him if a 
Deed only executed by Ceſty que Truſt in Tail ſhould bar the Remainder man, or even the Iſſue, 
inrepard Led may be made at a Tavern or by Surprize, whereasa Recovery by him is afolema and 
deliberate ACT. | | 7 Fi CL A DE ba IR 


2. Bare Articles ſhall be a Bar to an Entail of an Equity. 2 Vern, And fays 

226. pl. 205. Paſch. 1691. cites it as the Caſe of North v. Champer- Wag Rt 

ob: 5 | | very in that | 
5 5 1 3 5 Caſe, yet 

it was not material in regard there was no Tenant to the Premiſſes. Ibid. 
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3. Truſtee joining with Caſty que Truſt in Tail in a Feoffment will bar Chan. Prec. 
an Eſtate Tail in Truſt; Per Somers C. 2 Vern. 344. pl. 318. Hill. 81. pl. 72. 


| S. d 
1697. Bowater V. Elly. N My | Ph | 


| F | 25 Bar. 
S. C. cited Arg. 2 Vern. 904. in Caſe of White v. Thornburgh. . 8. C. cited in S. C. by the 
Name of Allee v. Allee. Chan. Prec. 429, 9 985 : | In ie 


II 4. Entail 
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4. Entail of a Truſt is not within the Statute De Donis, and fo a fi 
or Recovery not neceſſary, but is alienable by any other Conveyance made 
by him who has an Eftate of Inheritance in the Truſt ; Arg. 2 Ven 
344. pl. 318 Hill. 1699. in Caſe of Bowartet v. Elly. 

5. Lands are deviſed to A. and B. and the Heirs of the Survivor in 9 
to ſell; though the Inheritance be in Abeyance, yet the 7ruftees by 4 
Fine may make a good Title by Heppel. 3 Wrms's Rep. 372. Trin. oh 
Vick v. Edwards. | Fans 
, 6. By Articles before Marriage of the Mortgagor's Father and Myth, 

| it was agreed, that the Wife's Portion (being 15001 ) ſhould be laid cut i, 
Land by the Truſtees in Truſt for the Husband and Wife, and the Heirs i 

their to Bodies begotten without any Remainder over; the Husband iz; 

N leaving a Son and a Daughter; and after his Death the Truſtees purc ha 

Lands, and declare the Truſt according to the Marriage Articles; Alter. 

wards the Wife dies, and the Son ſurvives her, and mortgages theſe Lind; 

inter a by Lecſe and Releaſe to the Plaintiff Harvey without ſuſferin 

Recovery. Cooper C. of Opinion, that the Morrgagor being only 

Tenant in Tail in Equity, cannot bar the Entail in Equity by Leaſe and 

Releaſe without Fine or Recovery, and that his Sitter thall have the 

Lands by Virtue of the Entail in Equity, notwithſtanding the Leaſe 

and Releaſe of her Brother, though it was inſiſted on by the Plaintiff; 

Counſel, that an Entail in Equity may be barred by Deed without Fine 

or Recovery, and cited ſeveral Cafes to that Purpoſe ; but Cowper C. 
ſaid, he would not have it taken tor a Rule that an Eſtate Tail in E. 
quity may be barred by Deed only, and faid, that in thoſe Caſes where 
it has been holden to be a Bar, there were always ſome pirticular Cir. 
cumſtances ro induce the Court to it, as Refuſal by Truſtees to convey 
the legal Eſtate to Ceſty que 'T ruſt, et Similia, Paſch. 1 Geo. in Cane, 

Harvey v. Parker. 5 55 ED 


—_— 
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(Y) Tail at Common Law. 
Hou conſfidered.] 


1. DEM Land was given ro one and the Heirs of his Body, 

= after Iſſue he had a Fee, becauſe that now the Condition 
das performed, 18 All. 58. 18 E. 3. 46. 55 5 

Co. itt. 19. 2. At Common Law if a Gift had been to a Man and the Heirs ot 
a. S. C. — his Body, or the Heirs Males of his Body, i# be had [//ie, then bt 
| | y Beſs p ſhould have Fee Simple, and it he died his I//ue ſhould have Mourtdanceftor ; 
| = | per Cur. obi- for it was Fee Simple at Common Law ; Contra alter the Statute Weſtm. 
. ter in Neyil's 2. cap. I. per Grene J. and Huſe agreed to the Mortdanceſtor, and that 
Cale. after Iſſue had, he might alien; but if he died without Iſſue, and did 

| not alien, Formedon in Reverter lay, and by him Heir Collateral ſhould 
ah ws "0 ave the Mortdanceſtor. Br. Tail and Dones &c. pl. 19. cis 
18 Aſl. 5. _ | ae | 
3. A Man gave Land in Tail, and after he granted the Rewver/ion to 4 
Stranger, and the Tenant in Tail attorned. Jenney ſaid, this is a void 
Grant and a void Attornment; for Poſt protem ſuſcitatam habet Po- 
teſtatem alienandi, Which Was a conditional Fee Simple at the Com- 
mon Law, and the ſame Law ſtill ; tor nothing is reſtrained but the 
Alienation; But per Catesby, becauſe the Alienation is reſfrained it is in. 
cluded that he has ſuch ſpecial Eftate that be cannot alien, which 5 a 
| | 5 at 


0 „ eas #--+ 
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ate Tail, quod Littleton and Choke ]. conceſſerunt, et hor probatur, 
fr if he viz. the Donor, gives in Tail, the Remainder over in Fee 
to J. S. rhere the Donee has Eſtate Tail, and he in Remainder has the 
Fee Simple, and it the firſt Eſtate was Fee the Remainder was void; 


. 


| tor no Remainder can depend upon the Fee Simple; and upon Gift in 
q Tail, if the Donor diſſeiſes the Donee, and makes a Feoffment, and Donee re- 
enters, the Feoffee has the Fee, and ſo it is proved that the Donor has the 


Rererſion in him. Per Brian | before the Statite of Weſtm. 2. the Do- 
mee pcie not have had, Fee, though be had Iſſue; For it he had 


, Ie and died, and atter the Iſſue had died without Iſſue, no Alienati- 

j on being made, rhe Donor might have entered, and not the Heir Col- 

' lateral, and ſuch Matter 18 E. 3. in Aſtiſe. And the Juſtices held, that 

L ita Man give Lani in Tail, the Donor may grant the Reverfon by Fine, 

" and the King Donor may grant it by his Letters Patents, and the Re- 
eon ſhall paſs without Attornment. Br. Tail and Dones, pl. 28. 

8 cites 12 E. 4. 2. 3. 5 . 78 | 7 
\ 4. At Common Law the Tenant in Tail ar have Fee, therefore this Br. Tail and 
0 remains now, and therefore Tenant in Tail who dies ſeiſed dies ſeiſed Bones &c. 


in Fee; for the Statute of NH. 2. cap. t. reftrains nothing but the Ali. R &: ces 


0 nation, and that the [ſue hall have Formedon where at Common Law * 
$ keuld have no Remedy; Per Townſend. Bur per Kirton, Fairfax, Huſ- 

n ſey, and by all the Court, and by all the Serjeants, after this Statute 

0 the Tenant in Tail ſhall not have but Fee Tail and not, Fee Simple; for 

h the Statute the Donor retains the Fee Simple, and two Fee Simples can- 

ſe not be of one and the ſame Land; and alſo there is a Tenure between the 

"y Donee and the Donor for the Reverſion, as it is ſaid elſewhere ; and 

1 therefore there is Fee in the Donor, and the Donor holds the Reverſton 

e. 


| of the Lord as before the Gift, as appears 4 H. 6. 19. and the Donor may 

give or forfert this Fee Simple; quod nota. Br. Eſtates, pl. 40. cites 

5H. J. 14. OE, zz 88 

— 5. Teulat in Fee Tail is by Force of the Statute of Weſtm. 2. cap. 1. 
| for before the ſaid Statnte all Inheritances were Fee Simple, (as well con- 

ditional or qualified as abſolute, to diſtinguiſh them from Eftares in Tail 
lnce the Statute) for all the Gifts which are ſpecified in the ſame Sta- 
ute were Fee Simple conditional at Common Law, as appears by the 

Rehearſal of the Statute, Litt. S. 13. 5 1 . 
6. The Cauſe of the making the Statute of Weſtm. 2. was to preſerve 
the Inheritance in the Blood of them to whom the Gift was made. 
(0. Litt. 19. a. „C „%%% dp yok. 
7. Before the Statute of Donis &c. if Land had been given to a Man, 

and the Heirs Males of his Body, the having Iſſue Female had been no 
tertormance of the Condition; But if he had Iſſue Male and died, and 

the Iffue Male had inherited, yet had he not had a Fee Simple abſolute; 
brit he had died without Iſſue Male the Donor ſhould have entered as 


4 in his Reverter. Co. Litt. 19. a. . 1 
= 8. By having Iſſue the Condition was performed for three Purpoſes, 
10 "lt. 1. To alien. 2. To forfeit. 3 To charge with Rent, Common &c. 
i Bur the Courſe of Deſcent was not altered by having Iſſue; tor 1t the 
5 once nad Iſſue, and died, and the Land had deſcended to his Iſſue, 

et it that Iſſue had died (without any Alienation made) without Iſſue, 
4 ls Collateral Heir ſhould not have inherited, becauſe he was not within 
140 * Form of the Gift, viz. Heir of the Body of the Donee. Oo. Litt. 
2 9. It Land had been given at the Common Law to a Man and the 
he furt Females ol his Bod y, and he had Iſſue a Son and a Daughter, and 
* ed, the Daughter thould have inherited this Fee Simple at Common 
7 ww, for the Statute de Donis &c. creates no Eſtate Tail but of ſnch an 
15 ae as, Was Fee Simple at Common Law. Co. Litt. 19, a. 


10. Beſore 


68 SEE 


10. Before the Statute Weſtm. 2. the Donee had holden of the Donor ax 


of his Perſon, and now of him as of his Reverſion. Co. Litt. 23. a. 


11. Whoſoe ver ſhall be to inherit by Force of a Giſt in Tail made 
to the Heirs Male mult convey his Deſcent wholly by the Heirs Males, 


Litr. S. 24. 


12. It is a certain Rule in Law, that in every Eſtate in Tail within 
the ſaid Statut it maſt be limited either by expreſs Words or by Wir; 
equipollent of t Body the Heir inheritable thall iſſue. Co. Lit, 


27. b. 
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Z) By whom it might be Docked. 


8 C. cited 1, IJ F Baron and Feme were ſeiſed to them and the Heirs of their 
9 Rep. 149% A Bodies, the Baron alone after Ilſue could not have docke 
; it; But the Iſiue after his Oeath ſhould Have a Cui in Vita. 24 


E. 3. 45. Co. Litt. 19. 


* 2 Le, 37. 
3 Rep. 51; 


on gs miuable upon the Death of the Tenant in Tail without Iſſue, and alf 
51 K 5 2 an abſolute Fee, which is very abturd, and therefore the greater Fe 


1 Rep, 49. Which is abſolute ſhall merge or ſwallow up the baſe Fee, and be con. 


b. 2 Bulſt. ſolidated into one entire Eſtate. Reſolved per Cur. and to prove this 
45. Jo. 33. the Caſes in the Margin * were cited, Carth. 258. Hill. 4 W. & M. 
in B. KR. Simmonds v. Cudmore. : 


1 


— 
5 cm 


(A. a) At what Time it might be Docked. 
[And How] 


1. A F TER Iſtue the Donee might bar the Illue by Alienatin 


2 Inſt. 3343. 2. After Iſſue he might bar the Illue by Forfeiture for Felony ot 
2 lnſt. 333. 3. Ik Donee at Common Law had aliened before Iſſue and afier 
© A Ea 18 this Alienation ſhould bind him, becaule he claims a fa. 
Form don 0, Litt. 19. | | e 5 | 1 2 
5 4 pA 4. Bur in this Cale if the Iſſue dies without Iſſue this Altenation 
Formedon ſhall not bind the Donor, but he may re-enter, becauſe at the Time 
_ 63. PL.G- of the Alienation he had no Power to bar the Poſſibility of te 
Berkley's Donor. Co. Litt, 19. 6; e 
Caſe.— | | 


Rep 35.4. Same Caſes out of Fitzh. cited in a Nota. And ſays, Nota bene, theſe Rules ye! hold 
Place in Cate of Grant of an Annuity to one and the Heirs Male of his Body, and to all other 4% 
heritances which are not within the Statute De Donis Conditionalibus. . 


of 


, 


2. A Fine levied by Tenant in Tail, Remainder to him in Fes with 
Proclamations is an Extinguithment of the Eſtate Tail, as much to al 
b. Cro. J. Intents as if Tenant in Tail had died without Iſſue; For otherwiſe the 
689. Gro. E. Cognizee mult have two diſtinct Eſtates in Fee, viz. A baſe bee deter. 


ll 


— 
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5. If the King before the Statnte of Donis Conditionalibus had made 4 

lade Gift to a Man and to the Heirs of his Body begotten, the Donee poſt pro- 

les. em ſuſcitaram might have al iened as well [as] in the Caſe of a common 

. perſon. Co. Litt. 19. à. * | EEE | I | = 

thin 6. But if the Dotce had no Iſſue, and before the Statute had aliened 9 Rev. 132. Ki 
ords with Warranty, and died, and the Warranty had deſcended upon the King, * * q 


this ſhould not have bound che King ot bis Reverſion without Allets; this mal! 
Bur other wiſe it was in the Caſe of a common Perſon, Co. Litt. 19. b. not bar the 


| X | | Reverſion 
of the King though ir be with Collateral Warranty, unleſs Aſſets, deſoend, ſo as the King might have 


wa [nary Satisfaction and Recompence ; For without Warranty and Recompence it is not ſuch com- | 1 
pleat Alienation, the Alienor not having a compleat Eſtate ſo as to bar the King of his Reverſion. 1 

Ol the other Side, if Lands had been given to the King, and to the 1 Rep. aq. bi 

Heirs of his Body, he could not before Iſſue have aliened in Fee, but 8 pers by = 

only to have barred his Iſſue as a common Perſon might have done, La Bark. bs 
their but not to have barred the Reverſion, for that ſhould have been a ley's Caſey 1 

chen Wrong in the Caſe of a Subject and the King's Prerogative cannot alter S. P. . 
wis Caſe, nor make it greater than the Donor gave unto him; And it 9 
10 isa Maxim in Law, That the King can do no Wrong. Co. Litt. 4 
WIG | 
0 all bs | 
e the 5 3 # A | 
eters . 1 ö 
alſo | | 3 5 = 
Fee (B. a) F rank=marriage. | 1 
col. , IJ 
1 How it may be created. nn 
5 1 may be created wichout Deed. 39 . 6. 30. bb by | 
2. It may be created by this Word Frank-marriage, without 1 

Words Heirs of the Body &c. 20 I, 6. 36. b. 1 

By what Words. 

3. Jf a Yan gives Land with his Couſin in Frank- marriage, render- * Br. Frank- | 

tion, ing Rent, this Reſervation is void, becauſe it cannot ſtand with „ * 
ſuc, W the Eftate to render any Rent before the 4ch Degree paſſed, and ſo g Ge || 
good Frank-marriage, * 4 D. 6. 22. Contra t 26. All. 66. ad- Refervatioa {| 

y of WI Jidged, a Rent and Service of Chivalry reſerved, is contrary 1 
ture of the Tenure; Per Martin J. quod non negatur. Br. Reſervation, pl. 13. cites S. C. 1 

allet — . P. this is a Taile and not Frank- marriage, by reaſon of the Reſervation. Br. Frank- 1 
Fre, marriage, pl. 9. cites the old Book of Tenures. But Frook ſays, Ideo Quære, becauſe the Pleas 3 1 
| | and 5 [cited here] are contrary, and ſays that it ſeems no Taile, becauſe the Word (Heirs) is want- i 
ti01 ing, and where Lands is given in Frank-marriage with a Man and a Woman who is not Couſin to the 9 
= Donor, this is only an Eſtate for Life, for it is not within the Maxim, and therefore it ſeems that the fi ; 
Lit laxim makes this to be an Eſtate of Inheritance in this Caſe. | 1 COLD } | 
f tif j Ibid. pl. 5. cites 8. C. & S. P. by Kitchen that it is void till the 4th Degree is paſt ; but it iy 'F 
| dot expreſs]y adjudg'd. —— Br. Reſervation, pl. 32. cites S. C. | | Sg f * 


i 
7 
1 


:iW 4. Tf Gift be in Frank-marriage to the Baron and Feme Haben- 
dum to them and their Heirs in Fee, the Frank-marriage is deſtroyed, 
and they have Eſtate in Fee, Demurrer, 10 1). 6. 16. 


| 4 


f 5. Land was given 10 F. N. and to the Cozin of the Donor in Fran- 
5 marriage, Habendum to them and the Heirs, and yet a good Frank- 
marriage, Br. Frank-marriage, pl. 7. cites 13 E. 1. And Brooke ſays, 
that this was the ſame Year in which the Statute of the Tayle was 
made, cites Fitzh. Formedon. 3. n 
| J 2 2 2 | 6. A 
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Eſtate. 
6. A Man gave in Frank- marriage to the Donee and his Feme, ay 


their Heirs, and to whomſoever he would aſſign it, and yet it was awarded 
Flank- marriage, and the Reverſion remain'd in Donor, Br. Eſta 
| J 


270 


— 


pl. Jo. cites 13 E. 1. and Fitzh. Formedon 63. | pl. 
J. It Lands be given in Frank- marriage unto a Man with the Kit I. 
do] of the Donor of the whole Blood, by theſe Words ( Frank-marriqg) | Fra: 
they have an Eſtate in ſpecial Tail if they intermarry, and it in ſuch (Cy, the 
the Husband dies, and the ſame Donor pives more Lands in Fran. Vor 
marriage unto a ſecond Husband of the ſame Iloman, this is a good Franz, RF 
marriige. :-Perk. S. 2366. e e TOR to t. 
8. And a Gift in Frank-marriage made aſter the Marriage is goo! Fra 
and yet ſome have ſaid the contrary, and their Reaſon is, Becauſe thy p 
the Gilt in Frank- marriage ought to be made tor Advancement of the Fra 
Kinſwoman of the Donor by Marriage, and therefore ſuch a Gift m WR mar 
ater the Marriage cannot be intended to that Purpoſe; againſt which | whe 
may be ſaid, that ſuch a Deed made to ſuch Perſon after the Marriag {am 
between them may be the Cauſe of the Marriage, as well as if ſuch, La. 
Gitr had been made to them before the Marriage. Perk. S. 231. cit . 
H. 5 this 
And if after 9. Land was given to the Husband and Wife in Frank-marrizz, WW his 
ſuch Gift. Ty/ra annos nubiles, and afterwards they are divorc'd; the Wife has 5 
in Frank. Eitate in Tail. Godb. 19. Arg. cites 19 AM— © "WW :: 
marriage,” -- , . a a . 
and after the | | | | h Fo 
Marriage ſolemnized between the Donees, the Donees are divorced at the Suit of the Husband, ü ma 
this Caſe the Woman ſhall hold the whole Land, and the Husband ſhall have none of it. But if {14 dui 
a Divorce be in other Gifts in ſpecial Tail by expreſs Words, yet they ſhall hold the Land fogina Ca 
jointly, during their Lives S Perk. 8. 238. cites 12 Afl. p. 2 2. S. P. And it the Divorce he 5 
Cauſa Præcontractus the Woman ſhall enjoy the whole Land, becauſe ſhe was the Cauſe ot the Git, H 
Co. Litt, 22. a. in Principio. Ls | | | to 
1 | Ju 
10. Note, that at Common Law before the Statute De Donis Contit- ſe 
onalibus Wettm. 1. Frank-marriage was Fee-9:mple Conditional, an on 
the Donee poſt Prolem ſuſcitatam had Power to alien. it. Br, Frank = 
marriage, pl. 8 cites 30 E. 3. and Firzh. Formedon 666. m 
11. Where Gift is made in F rankmarriage, there after the th H. W 
gree the Iſſues ſhall hold of the Donor as the Donor held over, per Finchda, 
Quod non negatur. Br. Tenares, pl. 8. cites 45 E. 3. 20. - 
Br. Eſtates, 12. In Formedon the Demandant counted ofa Gift in Frank- martiag, - 
p 5 4 4g and the Tenant pleaded chat Ne dona pas Modo & Forma, and at Nil h 
25, that Gut Prius the Demandant gave a Deed in Evidence, by which the Donut 
in Frank- gave to J. S. in liberum Maritagium with A. his Sitter To Have to th 4 
marriage aud their Heirs for ever, and whether this was Frank-marriage was the 5 
habendum Doubt. Finchden ſaid, that where a Gift is made to Bar l 9 
to them and 25 k I . „ aron and Fent 1 
their Heirs in Frank-marriage Habendum ro them and the Heirs of che Baron, | þ 
for ever is this is an Eſtate Tail, and Fee-Simple, and the Fee thall take Effet 1 
not Krank- after the Tail determin'd, but Knivet held e contra, and that they 6 
marriage; have Fee by the Giſt, Quod Mombrey conceſſir, becauſe the Donets ( 
Contra dt * 3.3 y conceſlit, becaule rhe Don 
Gitkt in Tail, hall hold ot the Lord Paramount and not ol the Doner; and ate ; 
hibeadum wards Finchden agreed with them that it is not Frank-marriage ; Bit . 
to them and Brook ſays Quære, quia non adjudicatur; But by Finchden where 4 c 
e phy Gilt is made in Tail Habendum to them and their Heirs, there it 1s a 
Faikin 300d Tail in Poſſeſſion and Fee in Remainder. Br. Frank-marria$; > 
Poſleſſion, pl. 1. Cites 45 E. 3. 19. . WA | 
and Fee in | | N 
Remainder. Br. Eſtates, pl. 8. cites 45 E. 3. 19, 20. 9 Rep. 14. a. cites S. C. fays Judg- 
ment was given againſt the Demandant, becauſe a Fee Simple and not an Eſtate Tail paſſed by tht £ 
Deed.— 10 Rep. 117. b. 118, a. cires S. C and obſerves that Firzh, Tail 14. fays, that the Gift 2 
was adjudg'd a Fee-Siwple and not Frank-Marriage; and that Statham in abridging the Caſe ct. 0 


Tail, ſays it was adjudg'd that it was an Eſtate in Frank- marriage, and Brook (as here in the pri” 
cipal Caſe] ſays, Quære Qula non adjudicatnr.— 8. C. cited Godb. 19. 1 


— 


Eſtate. 2 8 
45. It a Man gives in Frank-marriage rendering 10s. Rent, this 75 4 2 
ul and no Frank- marriage by reaſon of the Reſervation for Frank- 
marriage ſhall be Frank, till the 4th Degree be paſs'd. Br. Eſtates, 


. 77. : 8 A g wo | 

; F 14. But per Martin Juſtice zhe Reſervation is void, and it is a good 
nſ. : * | 1 ; 
N Frank-marriage, for the Gift ſhall be taken moſt ſtrong againſt 

0 the Donor, and alſo it ſeems that it cannot be Tail, tor it wants this 

ord Heirs. Br. Eſtates, pl. 57. cites 4 H. 6. 22. 5 

Mhe | | Ns 5 SS | | 

. 15. Land cannot be given in Frank- marriage with a Man who is Confiit Co. Litt 2t: 
nk. | f | | 7 I OR q o. Litt. at. 

| to the Donor, hut it ought to be with 2 Woman who is his Couſin. Br. b this Cafe 


0! Frank-marriage, pl. 10. cites it as ſaid for Law in Time ot H. 8. denied 
* 16. A Gift in Frank-marriage the Remainder to . M in Fee is not dee pl. 21. 
2 Frank-marrlage; For W arranty and Acquittal are incident to Frank- 

1. marriage by reaſon of the Reverſion in the Donor, which cannot be 

T7 where the Donor gives the Remainder in Fee to + Stranger upon the 

a0 fame Gitr. Br. Frank-marriage, pl. 11. ſays chat this was ſaid for 

U La in the Time of H. 98. „ fo e 

1 17. If a Man grves in Frank- marriage with one who is not his Conſin, 


this is only for Term of Lite, tor it is a Maxim that ſhe ought to be. 
bis Couſin. Br. Eſtates, pl. 19. | | 
t 18, J. H. gave Lands in Frank-marriage to one W. by theſe Words, Godb. 18 
| vir, Dedi & conceſſi &. Jobaunui White in Tiberum Marita iuimpl. 21. 
Faohannæ Filig meæ, (in the Dative Caſe) whereas the Words of Frank-S C. held _ 
| marriage are in the Ablative Caſe, as (Cum Joanna Filia mea,) haben- accordingly. | 
dum dictæ Johanne White, & Hæredibus in perpetuum tenendum de 5 1888 ; 2 / | 
Capitalibus Dominis Feodi, with Warranty to the Husband and his Nied . 
Heirs; the Court held the ſame good; Bur afterwards it wes adſudged as adjudyed. 
to be no Frank- marriage nor Giſt in Tail, but a Fee-Simple. And the | 
| Juſtices ſaid that the ancient Books were, that where it took not Ef- 
tet as a Frank-marriage it thould be in efpecial Tail, yet thoſe at 
this Time are not Law; But they agreed that though this at one Time 
took Effect as Frank-marriage, yet by Matter Ex Poſt Facto may be 
made an Eſtate Tail. Ow. 26. 25 Eliz, Webbe v. Potter. + © 


19. .5 E. 3. Robert gave the Reverſion of Lands which Agnes his 
Wite did hold for her Lite to Stephen Delamore habendum Poſt Mor- 
tem dictæ Agnetis in J/iberum Maritagium cum Foanna Filia ejuſdem 
Roberti, it is adjudged that it is a good Ettate Tail, wherein three 
Things are to be obſegved, iſt. That Joan the Daughter took with 
her Husband an Eſtate in' eſpecial Tail, albeit the were named, but 
| wider a (Cum) viz. Cum Joanna &c. 2dly, That (Cum) doth come at- 
ter Habendum, tor it is but all one Sentence. 3d ly, That theſe Words 
(in Liberum Maritagium) do create an Eſtate of Inheritance in eſpecial 
Tail, as Littleton ſays, Le Donee ad un Inheritance per reaſon de ceux 
| Parols &c. albeit the Gift is made of the Land to the Man with his 
Daughter &c. yet is the Gitt good to them both in eſpecial Tail, 
„%%% os „„ ONE 8 8 
20. It Lands be given by theſe Words (in Frank- Marriage) accord- 
ing to the Rules of the Law, then do the Words create an Eſtate of In- 
deritance in ſpecial Tail; For the Conſideration of Marriage is in that 
Caſe more favoured in Law than any other Conſideration. But though 
the Gift be in the Words, yet if it be not conſonant to the Rules of the 
Lam in other Things requiſite thereunto, there they create but an 
Eſtate ſor Life. Co. Litt. 21. b. | e 
21. Four Things are incident to a Frank- marriage. Firſt, That it be 
given for Conſideration of Marriage either 10 a Man with a Woman, or 
as ſome have held, to 2 Woman with a Man; For in 6 E. z. 33. in Piers 
de Saltmarſh's Caſe, a Man gave Land to his Son in F anke er en, 
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and Fitzh. N. B. 172. taketh the Law 1o alſo. And / E. 4. 12. per 00 
Moyle againſt a new Opinion in temps H. 8. Br. Tit. Frank-marriage of 
the former Books being not remembered. Secondly, That the Wanyy 
or Man that is the Cauſe of the Gift be of the Blood of the Donor, but it 
may be made as well after Marriage as before, and ic may be made 
with a Widow &c. Thirdly, It the Gift be made of ſuch a Thing 3 all 
lieth in Tenure, that the Donees huld of the Donor at the Time ef thy Fl. 50 
tate in Frank-marriage made. A Rent Service may be given in Frank. Lit 
marriage becauſe it may be holden, And ſo may a ent- charge or Ti 
R ent-ſeck, as Firzh. N. B. holds, and it appears in our Books that: 
Common was granted in Frank-marriage. Fourthly, That the Does | 
ſhall hold freely of the Donor till the fourth Degree be paſt. And there Bl & 


* 
* 
+ 


it Land be given to a Woman, with a Son of the Donor in Frank. | - 
; marriage, there paſſeth an Inheritance; bur if the Donee that is ths 2 
; Cauſe ot the Gilt be not of the Blood of the Donor, then there paſſech 
þ but an Eſtate for Life if Livery be made, Co. Litt. 21. b 2 
Reg E 5 2 
| 
(B. a. 2) Frank-Marriage. 
Privileges and Pleadinggs. * 
J Br Frank. 1. JP Ormedon ſhall be. Quad dedit in Liberum Maritagium; Per Hank, 0 
warriage, though the four Degrees be paſſed, and the Heir thall vouch, and 
; pl. 2. cites have Writ of Meſne as before the fourth Degree; But Hull and Cul. an 
; * 5 pepper contra, therefore Quære. Br. Formedon, pl. 27. cites 12 H die 
; 1 2. If Land is given in Frank-marriage, and the fourth Degre it ki 
| paſſed, and he makes mention of the Frank- Marriage, the Writ ſhall abat; 
1 | . tor he ought to have Writ and Count upon a general Gift, and not upon 
= 5 i the Frank-Marriage ; for this is determined after the fourth Degree, 
} | __ quod Julticiarii conceſſerunt in Treſpaſs upon the Caſe. Br. Formedon, the 
pl. 41. cites 21 H. 7. z 555 | | th 
3. Note that the third Heir in Frank- Marriage ſhall do Homage and hr. by 
Lices and not before, Br. Frank- Marriage, pl. 6. cites #15 H. z. And Co 
B Brooke cites 6 H. 3. accordingly, and that Gefore they ſhall do Fealy | 
- caly, but there by Littleton in his Book, the fourth Degree ſhall be 3 
; paſſed firit, and the third Heir is the very fourth Degree; for the Do- 
nees who are not Heirs are the very firſt Degree, cites Firzh, Droit 69. 
8 (C. a) Tail Special. 
Fol. 841. 5 5 N 1 1, 
„ By what Words. 
9 — [By Deed.] Br 
| DS EI 
; 5 1 F Land be giben to the Baron and Feme, and to the Heits of — 
6 . their two Bodies, and if the Baron dies without Heir ot che Cu 


Body of the Feme, the Remainder to a Stranger, this 13 a Special ing 


Tal an 


8 


Eſtate. 
Callin the wle, inaſynuch as it was expreſy limited to her before, : 


0 E. 3. 18. U. a 2 | 

% zut if Land be given to the Baron and his Heirs of the Body of 
his Wife begotten, and it the Baron and Feme die withour Heirs of 
their Bodies, the Remainder to another, yet it ſeems the Mile has not 
np Char VP Implication againſt the expreſs Limitation before, 

o C. 3. 18. De „„ IB | 8 
p 3. A. levies a Fine to the U/e of himſelf for Life, then to his Son for 
Lite, then to the Uſe of the intended Wife for Wife, Remainder to the 
Uſe of the Heirs to be begotten upon the Body bf the Wife by the Son. Ad- 
judged, that the Words Heirs ſhall be applied to Heirs of both Parties, 
and that where: the Words are plain, and thew the Intent of the Father, 
| they ſhall not be conſtrued to any other Meaning. Sty. 325. Paſch. 
| 1652. Goſſage v. Taylor. 5 FV 


(D. a) Tail at Common Law. 
Deſcent, [To whom. 


1. JF Lands at Common Law had been given to one and his Heirs * Firth: 
I Males ot his Body, the Heirs Collateral, who were not of the Tail, pl. 16! 
Body of the Donee, ſhall never inherit, though the Donee hay Il⸗ cite S. C. 
lie before his Death. * 18 E. 3. 46. 18 All. 58. Co. Litt. 119. 
2. If Land had been given ro one and his Heirs Males ot his Body, Fitzh. 
and atterwards he had liſue a Male and a Female, and after the Male Tail. pl. 16 
dies the Female ſhall inherit the Land, * 18 E. 3. 46. 18 Aff. 58. Con: _—_ - 6 
ita C0, Litt. Ys - 1 5 | | 8 — ain Prin. 
| 75 eie . 
per Cur. obiter. 


3. If Land had been given before the Statute to Baron and Feme, and 
the Heirs of their two Bodies, and they have Iſſue, and the Feme dies, and 
the Baron takes another Wife, the Iſſue, which by 9 he may have 
o her, ſhall inherit the Land. 8 Rep. 36. a. Trin. 29 Eliz. C. B. per 

ar. obirer, ZZ) es Hos EE Sos 


£ . . . * a * . mu * * — . *. . 
. 9 | ; ; \ i S ** k ; . 4 . 4 1 8 = Slat ; - X I enn S Bea 


(E. a) Tail. 
Deſcent of it; 


l. | F an Eſtate be niven to one for Life, Remainder to the right This was 

1 Heirs ot the Body of J. S. If the Tall attaches upon tbe eldeſt Griſvold's 
Son of J. S. and he enters after the Death of the Leflee, the ſecond NT end = 
Brother thall not have the Land by Force of the Tail, becauſe the Crefwala's. 
Eldeſt was Purchaſor. D. 4 c 5. Ma. 1866. Caſe _ 

| | 7 adjudge 


that this Remainder to the right Heirs Males &c. did not make Eſtate Tail, nor give any other 
Eſtate, but was void. S. C. cited by Hobart Ch. J. Hob. 30. —— Mod 238. 8. C cited per 
| Cur. and agreed that at Common Law a Man could not make his right Heir a Purchaſor without part. 
ing with the whole Fee, but that by Way of Uſe he might, and that Greſwold's Caſe in Dyer is of 
an Eftate executed. 8. C. cited 2 Mod. 209. 211. NC 5 2 


— 0d. EL. 
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| When de 3. Ik Deviſe be to one and the Heirs Males of his Body, if Done 
without. Land; for the Deviſe does not ertend further than to ſettle th 


born after, and not in Eſſe when the Remainder falls, ſhall not have it. : Br. Deviſe, pl. 5. Cites 9 Þ 
6. 23 —— But in Caſe the Daughter had died, leaving Iflue a Son, in the Life of the Donee hey 


= in Grant by ſuch Words; Per Babington. 


pl. 77. cites 185 | 3 
S. C———Br. Recogntzance, pl. 7. cites S. C. 


2. In the Caſe of Littleton of a Gift ro the Son and the Heirg g 
the Body of the Father, tt {fems the ſecond Brother thall nor inhert 
the Tail. D. 4 & 5. Ma. 156. 25. Quite. 


Donee died has Iſſue a Daughter who has Iſſue a Son, the Son ſhall not have ji 


of his Body, Eſtate, and not to Direct the Delcent. 9 Y. 6. 23. b. * 11 I). 6, 
and the 12. D. | | | ; 
Daughter „ VVV . N | 
who was the Heir to the Fee Simple, entered and aliened, and none was then in Eſſe who could 
claim as Heir Male of the Body of the Donor, it was held by the beſt Opinion, that he why i 


Father, and then the Donee had died, Paſton held, that the Son ſhould have the Land upon fich 
Limitation by Deviſe, though he ſhould not upon ſuch Limitation by Deed. Ibid. -p 
of ſuch Gift, for there rhe Lands ſhall revert ro the Donor, and the Son of the Daughter ſhil 
not have it, but otherwiſe in a Deviſe. Br, Deviſe, pl. 29. cites 30 H. 8. 5 

Br. Deviſe, pl. 3 2. cites S. C. that the Son of the Daughter Nall have the Land; but contri 


4. AGiftto M. and tothe Heirs of bir deceaſed Husband on her Bua, 
begotten, (the having a Son and a Daughter by him) gives her a State (or 
Lite, and the Son a State in Tail; and if the Son dies without [flue 
his Sifter ſhall recover per Formam Dont, and name herſelf Sitter and 
Heir to him in the Writ, becauſe the can have no other, and yet the 
Land did not properly deſcend from him; but ſhe takes as he himſelf 
did, as Heir of the Body of A, But in the ſame Caſe, if the Heirs of th 
Body of the Husband had been named after the Habend', they had taken 


nothing; for they could not take a preſent Eſtate in Poſſeſſion, becauſe 

not named before the Habend. nor by Way of a Remainder, becauſe Al 

there is no mention of any Eſtate but only of ſuch which is to take (lo 

Effect preſently. -- Hawk. Co Lit . We 

5. A Son's Daughter cannot take by a Limitation to the Heirs Fra | thi 

of the Body of the Father, becauſe the muſt derive all by Females ; Per and 

Wright K. 2 Vern. 409. Hill. t5oo. Johnſon v. Northey, u 

: | | | : Fo 10 

CF. a) What Charge made by Tenant in Tail ſhall BF _ 

rd Wnd-the Hs b 

e 7 th 

7 1. IJ Tenant in Tail acknowledge a Tenure of the King by Elo W 

8. C. = pel, yet the Iſſue ſhall avoid tt by the Statute nec per factun | 

Kc. I WU, 45. FE pe FF J „ . 

5 RR SEMEN charge the Land the Jus may Defeat It X 

3 E = EO | = I 

3. Ik Tenant in Tail grants Eitovers tg another, this is void by 0 

ES” his Death. 38 E. 3. 23. b. C ly l 
| SA By iich he Ik Tail acknowledges a Statute * e 

ol. S4 z. upon which the Land tailed is extended, the JiTue after his Oe Ni 

or the em may oult dan. 38 E. 3. 23 Þ, 18. b. adumtted by Iſſue * 38 All ' 

Congeable, 5. adjudged, | | | . EY * Vl d 


— n 


” * * — ” 
rr. —ů —„— 


Eſtate. 


5. Ik Tenant in Tail grants the Veſture of his Wood and dies, 
the Orantee cannot cut the Wood after. Contra 38 C. 3. 24. 
6. Ik Tenant in Tall torteits rhe double Value of the Marriage 

and eg, the * 1 n the Land till it be levied againſt 
mine. 1 . 4. 5. U. e TY EI BR Los 5, 

wth In Aﬀiſe, Tenant in Tail granted a Rent-charge and died; the Tae 8. C. cited 

mmtred and enfeoffed NM. and retook Eftate &c. and yet it was awarded Laſch. 15 


that che Charge was determined ; for by the Entry of the Heir all was Elia. Pl. C. 


43. a. by 


;xtinf}, Br. Charge, pl. 20. cites 14 All. 3. Count 


g. Nevertheleſs it was ſaid, that Execution p a Statite Aerchant Arg. in Caſe - 


made by Tenant in Tail was executed againſt the Fenffee of the Iſſue in ot Smith v. 
. x tc * {; B. 7 \ L » dif a 8 6 : Stapleton, 

Tail; quære; for it ſeems that the Land was diſcharged in the Hands , Wm 

of the Iſſue by reaſon of the Tail, and once diſcharged it is for ever. Cauxton's 


But quære if the Purchaſor thall have Advantage of the Tail; quere ; Caſe, and 


bor it ſeems all one. Br. Charge, pl. 20. cites 14 All. 3. _  faid he well 


allowed tlie 


Judgment therein; Bur Bromley and he both diſallowed the Caſe of 19 E 2. where it is adjudged, | 


that where Tenant in Tail was bound in a Statute Merchant and died and the Iſſue entered into 


| the Land and aliened, that the Land ſhall be charged; For the Remitter diſcharges the Execution as 
well as the Rent Charge; And by them there is a Diverſity, where the Thing, may be to the Benefit 
| of the Iſſue in Til, and where to his Charge. — The Book of Al. 3. cites * 19 E. 3. 8. &c. and 


Hill. 14 E. 3. tit. Charge 10. 


* Firzh. tit. Reſceit pl. 112. cites S. C. 


g. A. deviſed Land to B. in ail, Remainder to C. in Fee upon Con- 
dition that B. grant a Rent to J. S. and adjudged that he in Remainder 
ſhall be charged with this Rent after the Eſtate Tail ended; Per Jones 
F Lat. 138. in Caſe of Daniel v. Upley, cites 34 E. 3. 11 H. J. 

10, Grant of Tenant in Tail to hold without Impeachment of Waſt with 
Aſſets deſcended, is no Bar againſt the Iſſue in Tail; For the Statute of 
Glouceſter does not ſpeak but of Warranty and Aſſets, and the Statute of 


Weftm, 2. cap. 1. mentions Quod non habeat poteſtatem altenandi, yer 
| this is intended of all Things which may turn in Diſinheritauce of the Iſſue, 


and that Leaſe tor Years, Charge, Statute-Merchant, Recognizance 
&c. made by Tenant in Tail, ſhall be avoided by his Iſſue after his 
Death; And per Belk. if the Tenant in Tail leaſes for Years and dies, 
and Aſſets is deſcended, , the Iſſue outs the Termor he ſhall have Writ 

o Covenant, and ſhall recover his Term; But Skip. and Thorp contra, 
and that he ſhall nor recover but his Damages. Br. Tail and Dones 


| Cc, pl. 13. cites 38 E. 3. 23. 


11, A Man ſeiſed of a Rent. grants it to F. S. in Tail, and aſter the 
Grantor releaſes to the Grantee and his Heirs, (tor it was ancient Rent) 
by which the Grantor had Tail in Poſſeſſion and Fee in Reverſion, and 
the Grantee grants all his Eftate in the Reut to V. N. and dies; the 
Grant is determined, for his Eſtate is that which he had in Poſſeſſion, 
which is only Tail; Quære. Br. Grants, pl. 159. cites 43 Afl. p. 8. 

12. If the Iſſue in Tail or Tenant in Tail (upon whom J. N. might S. P. Br. 
lawfully enter becauſe the Tail was by Defeaſible Title) charges the Land Hail and 
to him whofe Entry is lawfull to have a Releaſe of all his Right this Does, 712 
Charge ſhall bind the Iſſue in Tail and his Heirs and all others, Per E. 4. 13. 
Opinionem Curiæ, quod nota, Br. Tail and Dones, pl. 6. cites 44 K 
TG DES e | 
nee has neither Jus in Re, nor ad Rem, and yet the Donor may ex- b. S. P. in 
tnguiſh bis Rent by Releaſe or Confirmation made to him. 3 Rep. 29. 8 $ 


* . 2 . { 6. 
b. in Caſe of Butler v. Baker, the Reporter in a Nota there cites it as Hob. 337 
agreed 14 H. 4. 38. a. b. 1 H. 5. tit. Grants 433. S. P. in Caſe 
| | 3 | | | ol Shetheld 


v. Ratcliffe, Hobart Ch. ]. faid, that the Statute W. 2. ſays, that Tenant in Tail by his Feoff- 


ment non habet Poteſtatem alienandi, therefore he cannot paſs the Right, and he who has not Poteſta- 


em alienandi, habet Poteftatem retinendi. Jo. 73. in 8. C. — S. P. Hob. 336. in 8. C. but there 5 


13. If Donee in Tail makes Feoffment in Fee, in Rei Veritate the Do- 10 Rep. 48. 
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tract, pl. 26. Iſſue enters, the Bargainee ſhall not have the Trees. Pl. 


A 
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— 


7 calls this remaining Right, which he had not parted witha], and could not make another's, Summun 


or Merum Jus in Tail. | 


S. P. Pl. C. 14. The Donee, after a Feoft ment by him made in Fee remains enam 
%a. in 4 tothe Donor, and he muſt neceſſarily avow for his Rent upon th, 


_ Walling- 


ham' Cafe, Donee 3 For he cannot avow upon the Diſcontinuee, the Reverſion 10 


per Sanders which the Rent is incident. not being deveſted out of him by the Dif. 


Ch. B. cites continuance. 3 Rep. 30. A. in a Nota of the Reporter, in Caſe of But. 
ed ler v. Baker. : „„ . 0p 
Cafe.—— Hob 337. S. P. by Hobart Ch. J. in Caſe of Sheffield v. Rateliffe, cites 48 E. 3. But ven. 
ſoever the Tenant in Tail ſuffers a Recovery, or levies a Fine at this Day the Avowry, together 
with the Right of Entail, will ceaſe. It was objected, Godb. 302. Arg. in Caſe of Sheffield y, 
Ratcliffe, that becauſe the Tenant in Tail remained Tenant to the Avowry of the Donor, therefore 


| ſome Right remained in him of the Old Eſtate; But it was anſwered, Arg. that the Matter of th 


Avowry does not ariſe out of the Right or Intereſt which a Man has in the Land, but out of the 


| Privity, and cires 5 E. 4. 3. 48 E..3.8. b. 20 H.6. 9. 14H. 4. 38. b. 2 [but is miſprinted tor 


Rep. 30. a. ——Gecdb, 314. S. P. Arg. S.C,———Cro. C. 428. pl. 19. Mich. 11 Car. in the Exche. 


quer, in Caſe of Stone v. Newman, it was agreed, that in ſuch Caſe the Privity of Eſtate remains he. 


tween the Donor and Donee, and cannot be transferred over, which is the Reaſon that the Dong: 
may ayow upen him for his Rent, and ſhall not be compelled to alter his Avowry, and cites 48 k 
3.8. 5E. 4.34. 4 H. 4. 32. [N. B. The Books laſt cited in Cro. C. and thoſe cited in Godb, ar 
vot all alike therefore Vide.) Co. Litt. 269. 4. S. P. ſays it was ſo reſolved, Trin. 18 Eliz. 
C. B. in Sir Thomas Wiat's Caſe. 3 


15. If Tenant in Tail grants a Rent-charge and dies, and the Iſi pt 
the Rent, this {hall not bind him; for Grant of Tenant in Tail is deter. 
mined by his Death, and a thing determined is void, and a thing wid 
or determined cannot be made good by Payment, but muſt have 4 
new Creation; Per Yelverton. Br. Bar, pl. 27. cites 21. H. 6. 24, 
16. $ where Tenant in Tail diſcontinlies and retakes in Tail, rendrin 
to the ſecond Donor 10 J. Rent and dies, the Iſue pays the Rent, it does 
not bind him, for he was remitted before, and by this the Rent wy 
determined, and therefore void as above, per Velverton; which New 
ron affirmed, and theſe are adjudged in Aſſiſe of Rent Hill. 14 L; 
Br. Bar, pl. 27. cites 21 H. 6; 44. . 1 

17. If Tenant in Tail /s Trees and dies before they are ** and the 
2 in Caſe of Smith v. Stapleton, cites * 18 E. 4. 6. 
don nc 5 | 
Catesby.—11 Rep. 50. a. S. C. cited per Cur. in Liford's Caſe. Br. Contract, pl. 11. cite: 1 
H. 4. 32. contra. Br. Waſte, pl. 67 cites 11 H. 4. 32. that Hill ſaid, that ſuch Sale was Colour 
able to be avoided by the Iſſue in Tail, but did not ſay preciſely that he might avoid ir. But [bid 
Cites | __ 8. 5. that the Grant is good though the Trees are cut after the Grantor's Death. 

ail; 


1 Br. pl. 1. cites S. C. 1 ——OT Treſpaſs, pl. 2. cites S. C. accordingly and fry 
quod non fuit dedictum.— Br. Contract, pl. 2, cites S. C. accordingly by Fitzherbert and Shell, 


—Poph. 194. Arg. in the Caſe of Sacheverel v. Dale, cites S. C. and 16 E. 4. that the Vende 
cannot cut after the Vendor Tenant in Tail's Death, [but ſeems mi ſprinted.— —perk. $. . 
_ Cites 18 E. 4, that Grantee cannot cut after ſuch Grantor's Death, but S. 59. ſays, if the Grant hul 
been of Corn growing it might be ſevered after his Death, and cites 10 E. 4. 2.—Hardr. 96. pl 
Paſch. 1657. in the Exchequer, Roberts v. Roberts, a Contract was made in the, Life of the Plan. 


riff 's Mother who was Tenant in Tail, for Purchaſe of Timber growing on the Land. The Mo- 
ther died. The Daughter, her Heir an Infant, brought a Bill by Guardian againſt her Father, Tc- 


nant by the Courteſy and her Guardian, and the Parchaſor, to ſtay Waſte by ſelling it, and the 


Court held that the Contract made nothing in the Caſe, and an Injunction to ſtay Waſte was con. 
t inued. 85 N e | 1 EE PE . 


The Power 18. Tenant in Til, the Remainder over, 7eaſes for Tears rendring Bin, 
of leafing and dies without Iſſue, and he in Remainder accepts the Rent, this ſhall 
given by the I.: : . * Tail is de— 
Ftarute of mot bind him, the Reaſon ſeems to be, becauſe when the Tail is d 


H. 8. binds termined all that is compriſed within ir is determined, and fo the 


only the Leaſe void, and he in Remainder does not claim by the Leſſor. B. 


Iſſue, and ; | . 8 
not the Re. Acceptance, pl. 19. cites 1 E. 6. 


mainder or Reverſion, But where an Expreſs Power is given to the Tenant in Tail to make Leaks 


. 437. % 
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jn ſuch Caſe Leaſes made in Pur ſuance thereof will bind the Remainder or Reverſion as well as the 
Ive ; Per Northey Arg. Wmy's Rev 144. and admitted by 1.4, Harcourt Ibid. 145. laying that 
ſach Power of Leaſing is more beneficial than that given to Tenant in Tail by Statute, C. 

1711. in Caſe of Bale v. Coleman. | 


19. A. the Grandfather was Tepant for Life, Remainder in Tail to 
B. bis Son. A. levied a Fine to J. S. 60 Tears ſince, and B. alſo convey= 
id the Land by Bargain and Sale, and ſo it came by mean Conveyances 
% V. R. Upon a Bill in Equity by W. R. againſt C. the Son and Heir 
of B. and Grandſon of A. it was reſolved by the Ld. Keeper, affitted 
by Ld. Ch. J. Hobart, that W. R. could have no Relief in Chancery, 
becauſe Tenant in Tail is diſabled by Statute to bar his Iſſue, ualeſs 
by ſach means as the Laws and Statutes have allowed. Hob. 203. pl. 
256. Cavendiſh v. Worſle . „ 5 

20. Tenant for Life entred into a Statute and died and a Sci. Fa. iſſued Lev. 31. 
zgainſt his Heir who was Iſſue in Tail, and the Sheriff returned Hire S, C 4djudg- 
ici &c. and upon this Execution was had Without any Plea pleaded | but Wind. 
by the Heir. Adjudged per tot. Cur. that the Iſſue in Pail ſhall be ham Dubi- 
bound by this Execution, and has no Remedy either by Ejectment, tabat.—— 
Error, or Aud. Quer. nor any other Way, unleſs againſt the Sheriff it R*Ym. 19, 
he had made a falſe Return ot the Scire Feci. Adjudged per tot. Cur. 8 
did. 54. Mich. 13 Car. 2. Day v. Giltord. | and Maller 

hs . | were for the 

| Defendant, and Forſter and Twiſden for the Plaintiff; & adjornatur; Bnt afterwards Judgment was 
giren for the Plaintift againſt the Heir. —-— Windham J. thought the Heir might falſify this Re- 
covery in an Action ot a more high Nature, though not in this Action of Ejectment brought 
| zpainft him, becauſe this is of a more baſe Nature, according to 6 Rep. Ferrars's Caſe ; But 'T wiſ- 
ten J. doubted it he could Fallity in any Action, by reaſon it is a Term only. Sid. 55, S. C. 


* 


(G. a) What Charges made by Tenant in Tall {hall 
8 bind the Iſſure. = 


I: I F Tenant in Tail grants a Rent to him who has Right to the Br. Charge, 


Land tor a Releaſe of his Right, this ſhall bind the Iſſue, be- bl 4; cis 


| catiſe the Tfſue has Advantage by the Releaſe. 44 E. 3, Ota, 44 E. % 


Lumb, 22. PI, C. 436. By Br. Tail, 

| 33 45 „ ö | N plüGKki. 6. cites 
8. C. —— Tbid. pl. 37. cites 20 E. 4. 13. 5. P. —— Fitzh Charge, pl. J cites 8. C. — 
Rep. 94. b. 96. b. S. P. cites 8s. C —— 8. C. cited 10 R ep. 37. b. — 2 Brownl. 64. cites S. C. 
. C. cited 2 Bulſt. 43. ——— Co. Litt. 343 b. S. P. —— 8. P. as to a Feme that has Title of 


Dower out of the Land. And. 288. pl. 296. Paſch 34 Eliz. by two Juſtices. 


2. So if the Rent be granted by a Tenant in Tail to him who pre- Br. Charge, 


ends Title ta the Land, this ſhall bind Jſſue. 8 b. 6. 2. 14 f. 32 
22, where there is a Quzre for Title in A Sion where the Entry is not congeable. So that the 


ikerence is this, where the Act of the Anceſtor is apparently miſchievous to the Iſſue, it becomes 
abſolutely void by bis Death; where it is apparently beneficial it is abſolute ly good and binding for 


erer; where it is indifferent, and doubrful whether it will be of Profit or Loſs, there it is neither va- 
ld nor void, but only voidable at Election; Arg. Show. 374. Paſch. 4 W. & M. 


3. Tf a Man deviſe Land to J. S. and his Heirs, upon Condition * Cro. If 
that he ſhall grant a Rent in Fee to J. D. and that it J. S. the Donee ee 
dies without Iſtue, that the Land ſhall remain to a * Stranger; und ET ad 
dies, and J. S. grants the Rent accordingly, and dies; this Grant was limited 
ail bind the Jſiue, becauſe this was not againſt the Will of the 10 nia 
Ceſtator, but agreeable to NS USL, and this was granted or — 


that J. D. 
4 „ 


aſch. | 


ed per three 


to J. D. and 


4 
- 
14 
1 
15 
[ 4 
if 
U 4 
þ 4 
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*roriee the Preſervation of all the Eſtate; for if this had not been done che 


nt over Condition had been broken; And the Oonce does not make th 
ar. Grant meerly by Force of his Intereſt, but allo by Force of x, 


Poph. 131. Authority given by the Ocvilor ; And lome lay, that the Danee 5 
Goviewell's ſeiſed in Fee till the Rent granted, and after is Tenant in Tail jy 
Caſe, ö. c. this Deviſe, inaſmuch as this doth not limit a Tail at firſt bye; 
sci Fre. Mich. 15 Ja, B. R. per tot. Cur, between Patte ay 
5 Mod. 267. Ing Haim. | 

— Noy SO, 19 8 78 

S. P. per Cur, obiter cites 10 H. 9. 20. „ 


Cro. Jac. 4. So if a Deviſe be to another in Tail, upon Condition that he 
427, >.C — ſhall grant a Rent in Fee, and he does it accordingly, and dies, ji 
4p: wh. Iſſue ſhal! hold it charged with the Rent for the Caule aforeſai; 
—— 5 Mod. kor this is mired with the Authority of the Oevilor, Mich, 15H, 
207. 8. C. B. . per Cur. between Datlon and Ing ham. 


5. A Woman Tenant in Tail makes a Leaſe for Tears, and afterward, 
takes Husband and dies; The Husband being Tenant by the Curteſy ſurrmq. 
ders to the Iſſue. The Court held that the 1{/ue hall avoid the Leal, 
Mo. 8. pl. 30. Paſch. 1 E. 6. Anon. hae 


Dal. 65. 
pl. 
6 Eliz. S. P. 
and ſeems to 
be I SY 
bur held | 
e contra, that the Iſſue ſha!) not avoid the Leaſe, during the Life of the Tenant by the Curteſy: 
becauſe fo long he ſhould be faid to be in of that Eftate. — 4 Le. 200. pl. 321. in Time ct Fj. 
Anon. S. P. and fcems to be S. C. held accordingly. ——— Ow. $3. Paſch. 6 Eliz. C. B. Powtrally 
Caſe, S. P and ſeen s 10 be 8. C. and the Court held that the Iſſue could not avoid the Leaſe during the 
Lite of the '['enant by the Curte'y ; for the Tenant is a Purchaſor. 


Ibid. 13. b. 6. The Iſſue in Tail ſhall never avoid Things done by their Ancel. 
in Mantell's tor, but ſuch as are or may be to their Diſadvantage ; Arg. Pl. C. 426. 
Ys b. Paſch. 15 Eliz. in Caſe of Smith v. Stapleton. _ 1 
J. Tenant in Tail by Letters Patents of the King ſurrendered his P. 
tents, and cancels them, and a Vacat is made of the Inrollinent; the five 
_  thall be bound by it; tor no other Perſon ar ths Time of cancellitg 
| bath Intereſt; Per Manwood Ch. B. 3 Le. 165. pl. 217. Mich. 29 Eli, 
in the Exchequer. The Maſter and Chaplains of the Savoy's Cale. 
8. It Tenant in Tail offigns a Rent out of the Land t a Woman that is 
intitled to Dower thereof , not exceeding the yearly Value of her Dower, aud 
dies, this thall bind his Iſſue; Retolved by two Judges. And. 297 
288. pl. 295. Paſch. 34 Eliz. Bickley v. Bickley. „ 
9. Tenant in Tail grants Rent in Fee to begin from the Time of his 
Death; atterwards he ſuffers a Recovery; Some hold that this Rent 
Charges this Land tor ever; Arg. 2 And. 11. in pl. 6. Y 
10, Tenant in Tail makes Feoffrment rendering Rent, and dies, the 
Iflve accepts the Rent, he cannot during his Lite have a Formedoa ; Arg, 
Roell Rep. 153; Paſch. 13 Jac RR. 1 ” 


11. Tenant in Tail has a Power to make a Leaſe for 89 Nears, if thin 
Perſons live ſo long, and reſerving the old Rent, due and payable gear), 
and he makes a Grant in Reverſion for Tears, and whether that be good 
or no was the Queſtion, there being « Leaſe for Life in Poſſeſſion ; the ſe- 
cond Leaſe was for 89 Years, if three live ſo long; tor the Matter 
in Law, the Court held the Leaſe good, but tor want of an Averment 
of the Lite &c. the Plea was not good. Brownl. 173. Hill, 19 Jae. 
Oabel v. Perrot. | gs 
Caſes 12. Tenant in Tail mortgages without Fine, and in the Mortgage 154 
33 Covenant for further Aſſurance, the Iſlue is not bound in Equity to make 
aeg the it. Lev. 238. Paſch 20 Car, 2. B. R. in Cane. Jenkins v. Key mis. 
W 3 355 
tlie Rolls held that the Mortgagee could not be relieved in Equity. Nevertheleſs at the Plaintiff's 


8 


In por- 


-  Batate. 279 


eee . » : 2G _ ; | — 8 
ortunity he directed a Caſe to be made, but atterwards he diſmiſled the Bill. — Ch 5 
1 8. C. and the Court diſmiſſed the Bill. ; | OS. 


's Ha 
: 13. There was an Entail in Equity bat not in Law, by Means of a z Chan, Rep. 
I Marriage Agreement and Portion. The Queſtion was, Whether the 55 V | 
5 ue ſhall be bound by the Agreement of his Father without a Fine? . er 
f 'afes 234. Mich. 26 Car. 2. Norcliff v. Worſele the Convey- 
ud Chan. Caſes 234. Mich. 26 Car. 2, Norcliff v. Worſeley. be 

mide ac 


cording to the Covenant. —— Fin. Rep. 128. S. C. but S. P. does not fully appear. 
14. Tenant in Tail deviſed ts his Wife for Eife voluntarily, and not in 
purluance ot Marriage Articles, it was inſiſted that the Father, the De- 
viſor, had Power to dock the Intail, and that there were Precedents for 
0 making good the Deviſe againſt the Iſſue. Per Finch C. I will never 
4, help the Iſſue againſt a Purchaſor, but here it is only a Bounty in this 
| Cate, and in ſuch Caſe, the Heir having a good Title, thall be aided; 

; and decreed for the Plaintiff, 2 Chan, Cafes 4. Mich. 32 Car. 2. 
ds Anon. 5 eee e e 
u. 1;. Tenant for Life, Remainder for Lite, Remainder in Tail; Ze— 
nant for Life grants a Building Leaſe, Remainder-man tor Lite conſents 
by Parol, Remainder-man in Tail, both during his Minority, and after 
his full Age, negotiated to procure his Father's Conſent, who was the 
Remainder-man for Life; But whether he thould be decreed to confirm 
Ld. Chancellor would adviſe, but decreed Remainder-man tor Lite to 
confirm. 2 Chan. Caſes 27. Paſch. 32 Car. 2. Sidney v. the Earl of 
Leiceſter. | | | DOT RN „„ ee ages | 

16. Partition between Tenants in Tail, though but by Parol, decreed 
to bind the Iſſue; Per Cur, 2 Vern. 233. Trin. 1691. cites the Caſe of 
Burton and Jeux, and the Caſe of Role v. Roſe. _ 1 

17. It Tenant in Tail exchanges Land and dies, and Iſſue enters on the 


= Lands taken in Exchange, the Exchange ſtands good during his Lite, and 
ue alter his Death his Iſſue may avoid it by entering, and ſo on Toties 
ing Quoties ; ſo that a baſe Fee paſſes from the Tenant in Tail; and fo it 


| does in Caſe of a Leaſe and Releate, Bargain and Sale, and Covenant 
to ſtand ſeiſed to Utes in Fee, ſuch Conveyances pals a baſe Fee, which 


f Is continue till determined by the Act of the Iſſue in Tail, 7 Mod. 25. 

ow Trin. 1 Ann, B. R. in Cate ot Machil v. Clerke. | „ 
— | — 
Leut 85 | . ” | 5 

„DM What Charges made by Tenant in Tail ſhall 
arg be void as to one, and not againſt. another as the 
lſſue, and thoſe who claim under the Tail. 

thre e e 

470 


. I the King gives in Tail, and after Donee leaſes for Vears, Rep 8 b. 
rendering Rent ànd dies his Jfiue of full Age, and this is cite S. C. 
artet i find by Office this Leale is of Effect againſt the King, for he ſhall 
ment habe Primer Seiſin aS Of Land in Pofleſſion, and pet this is not 
Jac, bad againſt the Jflue, but that atter Livery ſued the Jfſue by Ac- 
| (tance of the Rent ſhall make it good. Co. Litt. 46. cites 
A dif Caſe. IO. 2 3 Dh. & Ma. to be adjudged in the Exche⸗ 
LE 2. Ik Tenant in Tail leaſes for Years rendering Rent, and after s Rep. 3 
3 takes Wite and dies without Iſſue; nom as to him in Reverſion the. S. P. con- 
eis merely void. Vut it he endows the Wiſe of the Lene 8 baron 
pole | . | 8 | . 5 5 al | 


de Donis does not aid them, as it does the Iſſue. 


and favs the 
Reaſon was 


—— —— ö — 2 
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* 
. em 


Eſtate. : 


— — — — 


Gagen in Tall of rhe Land ag t9 her who is in of the Eftate of her Bay 


3." this is good Leaſe and revived, Co. Lit. 46. 


b 40. a] Quod fuit conceſſum per tot. Cur. Trin 29 Eliz. C. B. —D. 49. a. Marg. pl. 6. 
Mich, 1 E. 6 By all the Juſtices, that Leaſe for Years by Tenant in Tail if be dies without Ife 
Nall not bind him in Remainder, and that it was fo adjudg'd Hill. 40 Eliz. in C. B. Reeve v. 6 
in Caſe of a Leaſe for three Lives made by Tenant in Tail, that it does not bind thoſe in Remainty 
And that the Court held 4 Ma'. that the Leaſe is void againſt him in Remainder or Reverſion. 


„Rep 8.b 3. So ff Tenant in Tail leaſe for Bears reſerving Rent, and ann 

5 dies without lilue, his Wite Privement enſeint, he in Reverſion g 
ters, the Leafe is vold agaunſt him; But after the Jauue is boy 
the Leale is 0990 againſt him ik it be made according to the gp 
tüte, and otherwiſe voidable. Co. Litt. 46. a 


Three Juſ= 4. If Tenant in Tail leaſe for Bears ro commence 10 Years after 


Rada reſerving Rent, Tenant in Tail dies, che Iſſue enters and mak 
be Lau,  Feoftinent, and alter che 10 Years expire, and then the Leſſee enten; 
and held fk Feoffee accepts the Rent of the Leſſee the Leaſe is made gay, 
thirthe for it cannot be certainly known whether the Illue avoided th 


five in 141 ar nat by his Entry, and therefore it hail be at the Election of tþ 


has Elettion *2 | - | 

> void or Feollee to make it good or not. Co. Litt, 46. b. (Quezre) 
firm rhe {oC 19h T, 437. | | | | | 
[.aſe, and | | 3 
thit by the Statue of Weltin 2. but that the Conuſee had not; becauſe the Power and Privileg 
Perſonal and cannot be transferr*d; Bur Holt Ch. J difter'd, and held the Leaſe actually void, qua 
the ITue, as if the Tenant in Tail had made a Leaſe to commence after his Death; and that gy 
Liw no Act is neceſſary to be done to avoid the Leaſe, ſo the Fine does not prevent its being mil 
Carch, 260 8. C. cited, aud the three Juſtices and Holt Ch. J. differ'd as above. 


S.C. cited F. Tf Tenant in Tail before the Statute 2) H. 8. had made a Fran 


| Roll Rep. 3 Fre to the Uſe of himſelf and his Heirs, and he and his Feoffees had ni 
403 — » — 5 ö : * ; - . 
ed 4 Leaſe for Tears, reudring Rent, and after the Statute Tenant in Tail li 


Sag 44 Nied ſciſed, and his Ie before any Entry or Acceptance ot the Rent h 
ard by abliened by Fine, his Alience ſhould not have avoided this Leaſe z for thout 
1 HHAMS the Son was remitted, it was not meerly void by the Death of Tenn 
ap dice in Tail without an actual Entry made by the Iſſue. Reſolved by th 
by Brigg: better Opinion of both Courts, except Saunders. ) Rep. 9. a. cites |, 
man. 51. b. [pl. 17. Mich. ] 33 H. 8. Anon. TEN 


Bridgm 27. 


bar lays, that it is otherwife' of a Rent granted. — 3 Le. 154. in pl. 205. S. C. cited An 


agreed by Gawdy J. — Show. 379. Arg. cites 8. C. & S. P. as admitted Bridgm. 27 u 
ſys that the ſame Law is for thoſe that come to the Land under the Tenant in Tail, thougb tr 
Eftate Tail remains not barred or dil-onrinued, (except the Iſſue in Tail who are help'd by tbe d. 
we de Donis); and therefore it Tenant in Vail make a Leaſe for Years the Feme ſhall bol! 
charged, fo ſhall Tenant by Curteſy of a Feme Tenant in Tail; and Tenant for three Live u. 
rant: by the Statute 37 H. 8. ſhall not avoid ſuch Leaſes, and the Reaſon is, Becauſe the Suur 


S. C. cited 6, Tenant in Tail, the Reverſion in Fee to the King mane a Lea f. 
Snow. 377 Years, and after is attainted of Treaſon and dies, having [ſue, Quæm | 
the King thall avoid the Leaſe during the Lite of the Iſſue. Dy, 18 
becauſe the b. pl. 26. Mich. 1 & 2 P. & M. Anon, „ 
King could 5 8 Rs TRE, : 
not have two Fee Simples, one as Donor, and fo he had the Reverſion; the other by the Artaind, 


determinable on Death without Iſſue, but held there that it the King had had the Eftate Tail 


{cited by Act of Parliament only, he ſhould not avoid Leaſes made by the Tenant in Tail, and 0% 
{-rves that there the King became ſeiſed by Act in Law, viz. the Attainder. | | 

Tenant in Tail, Remarrdey to the King, makes a Leaſe for Years, and is attainted, the King Gl 
avoid the Leaſe; For the Eltate Tail is as much gone by Merger as if Tenant in Tail was dead h 
our Iſſue; Per Cur. 1 Salk. 338. in pl. 3. Hill. 5 W. & M. | — | 


„. Il Tenant in Tail makes a Leaſe for Nears, and dies without 0 


his Mije euſeiust with a Son, and he ia the Rever/zon enters, again!“ 
| CD, | | | | | ET | . lle 
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Eſtate. 
he Leaſe 18 void ; Bur after the Son is born rhe Leaſe is good, it it be 
ade according to the Statute 32 II. 8. cap. 28. and otherwiſe it is 
yoidable. Co. Litt. 45.2. | | NE = 
. Gift in Tail ro Baron and Feme, and to the Heirs of the Body of 
gurvivor; As to the Eſtate Tail here is Uncertainty in the Perſon, and 
thereſore it they make a Leaſe for 21 Nears, obſerving all Circumſtances 
required by the Statute, yer this Leale ſhall not bind the Iſſue; for by 
Uncertainty of the Per ſon of the Survivor the Eitare Tail was not veſted. 
10 Rep. 51. a. Mich. 10 Jac. in Lampet's Caſe. 
9. When a Tenant in Tail makes Leaſe tor Years, or grants a Rent, 
Common &c. or acknowleJges a Statute, or does in ſome other Man- 
ner charge the Land, this is a good Leaſe, Grant or Charge, to bind 
the Tenant in Tail, and all other except the Iſſues in Tait and thoſe in 
Revertion 3 and the Reaſon of this is, becauſe the Statute Weſt m. 2. 
cap. 1. that was made to avoid ſuch Charges, does not aid any Perſon ex- 
legs the Iſſues in Tail, and thoſe in Remainder and Re verſion; Per Bridg- 
man, Bridgm 28. in Caſe ot Croker v. Kelſey. _ 5 
10. A Man ſeiſed in Fee made @ Leaſe for 99 Years, if three Perſons fo Lev. 1 68. 
ung lived, then ſettled the Reverſion upon himſelf in Tail, with Power to S. C. Twit 
make Leaſes for 21 Tears, and then he wade ſuch a Leaſe and died. The 1 0 
Son, who was the Iſſue in Tail, (and not the Father as it is reported nuſee could 
in Sid. 260.) J/evied a Fine and fold the Revenon. The firft Leafe not avoid it, 
termined upon the Death of three Lives. It ſeemed to the Court, that bur Wind- 
the Cgnixee mig ht avoid this ſecoud Leaſe, becaule it was never in the — gg 
Election of the Tenant in Tail, or ot his Iſlue, to avoid it, they having * 
conveyed away their Eſtates before this ſecond Leaſe was to com- the Iſſue 
mence ; For if Tenant in Tail makes a Leaſe to commence in Preſenti might ; ſed 
and conveys away his Eſtate by Fine, the Cognizee mult hold it charg- pig ee 
ed with ſuch Leaſe; bur it it be to commence 1 futuro it is other- AC 5 
wiſe, becauſe it cannot be avoided before the Commencement; Bur Keyling J. 
de ſaid there was no judgment given in that Caſe; There were only ſaid, that 
[three Judges then in Court, Kelynge who ſpoke nothing to the Point, 8 
and Twiſden and Windham were divided in Opinion. Cited by Dol- have Ad- 
ben J. 4 Mod. 6. as Palch. 15 Car. 2. Rot. 375. the Cafe of Opie v. vantage ot 
Thomaſius, in Sid. 260. bur ſays the Caſe is neither well ſtared, nor 3 3 
iel i he, | s che 
well reported chere. Hz ; Ad- 
—— Keb.y78. pl. 20. S. C. adjornatur. —— Ibid. 910. pl. 13. S. C. & S. P. by Keyling; Ad. 
proatur. — Show. 178. Cites S. C. and ſays that there never was any Judgment in it. Comb. 
373 Trin. 8 W. 3. B. R. Holt Ch. J. ſaid, that the Caſe of Opy and Thau aB is much abuſed in 
- Carth. 261. Dolben J. ſaid that no Judgment was 


—— — o_— 


— — 


Sicerfin, and ſcarce intelligible there, 
| given, OD | Fo 


Y WW WY 


— 


le) What Charges made by Tenant in Tail ſhall DDr 
| . . . . 01. 43. ; ; 
be void by his Death; And what only voidable; And 
ro og ee 


. JF Tenant in Tail ofa Manor to which an Advowſon is appen- Roll Rep. 
danr, grants the next Avoidance of the Advowlon. and dies, 82 pl. 27. 
and che Iſſue enters into the Manor, the Grant is void, becauſe this N 
ls a Thing which lies in grant whereof no Forinedon lies, and no s C bar 
bent is relerved upon it. 0. 13 Ja. B, B. ſuch Judgment given $. P. docs 


n Bank affirmed in Wit of Error between Zowles and Malter. bi 
190. pl. 29, S. C. and ſudgment affirmed —— Pulſt, 31. Walter v. Bould, S. C. and S. P. per 5 


Gar, agreed. No) 50, S. C. but S. P. does not appear. 


Tenant 


— — 4 — _ * 
4 a 


———— — 


Roll Rep. 


190, 191. pl. 


20 S. C. dc 


cordingly — 


S C. cited 


© - — 


| 
292 Eſtate. 
Tenant in Tail grants the Advowſon to others, to the Uſe of himſelf and his Wife, and the Hers nic 
Males of the Husband, and the Husband dies, and the Wife ſurvives, and the Ld. Say marries f | 
Woman, and brought thc Quare Impedir, the Eſtate is determined by the Death of the Tenant d 0 
Tail, and Judgment was given for the Biſhop, upon a Demurrer in Quare Impedit. Browal. 5 an 
Mich. 30 Juc. Ld, Say v. Peterborough (Biſhop of). b vis | it 
Gl 


2. Tf Tenant in Tail leaſe for Beats to commence at Michael, 72 
next enſiung, rendering Rent, and dies before Michaelmas, ànd 
[flue enters into the Relidue of the Land deſcended, pet he my "= 
make his Leaſe good by Acceptance ot the Rent after Michaelny 


Arg. Show, becauſe his Eleceton was not come before, 19. 13 Ja. B. B. n 


384. 

* Bridgm. 
875 
reports that 
the Wife 


uud the Iſſue the Life of the Feme, and after the Feme makes Leaſe tor f 30 Year 


joined in the 
Fine, and 
that after 
ſhe made a 


Leaſe ; but f11 Tall, and io not void againſt the Iſſue if no Fine had been ley, 


Coke ſaid to be fo adjudged in Bank. 

3. Ik Baron and Feme ſeiſed in Tail to the Heirs of their Bodies 
begotten, the Remainder to the right Heirs of the Baron, and aft 
the Baron dies, und the * Iſſue of their Bodies levies a Fine to J. S. i 


rendering Rent, and dies, the Conuſee ſhall not avoid this Leaſe a 
the Common Law, for the Eſtate Tail is barred by the Fine, am 
the Leaſe is good, being made by the Feme when the was Tenart 


Heirs, the Bargainee has a Fee, and the &/tate ſhall continue atter bs 
Death, i avoided by the Iſue; Per Holt Ch. J. in delivering the Op. 


Irin. 1) Car. 2. Opie v. Thomaſius. 


5 other and nom the Fine has barred the Iſtue and the Entail, and theCs Te. 
bee, Ruſee does not come in in Privity of the Tail, but is a Stranger too, WW the 
Cro. J. and therefore cannot avoid it, and therekore che Leaſe good as Jong a ing 
688. pl. 5. there is any Iſſue of their Bodies. Mill. 22 Ja. B. R. betwin Mt 
8 ad- Crocker and Relſey udjudged upon a fpectal Verdict, and after affirm 2 
910560 =— ed in Merit of Error in the Erchequer-Chamber, without aw WM 17; 
duces Doubt; but the Doubt of the Caſe was, Whether it was voidhy ;L 
for the 11 H. J. it being the Jointure ot the Feme. 
cine for hl | ; 
8 and affirmed upon Error in the Exchequer Chamber by all the Juftices and Barons una Vare 0 
— Bridgm. 29. S. C. and the Leaſe adjudged good; For though the Eſtate Tail was barred, ye * ( 
it was not extinguiſhed, but remains in Eſſe to ſupport the Leaſe ſo long as any Iſſue in Tail remain 3 
alive. — — Hutt. $4. Mich. 2 Car. S. C. affirmed in Cam Scacc. ——— 2 Roll Rep. 490. 308 not | 
S. C. adjudged accordingly, —— S. C. cited Sid, 62. — — 8. C. cited Skinn. 31. and the Juſtice ance. 
ſaid, that the Reſolution therein went very far, and perhaps if to be adjudged at this Day, it vol trar 
be contrary, ——— 2 Show. 376. cites 8. C. | e | | | Lite 
+ Roll ſeems to be mitprinted (30 Years) inſtead of (21 Years) For ſo are the Reports, and the in Ta 
Leaſe was held not to be an Alienation within the Statute of 11 H. 75. for that very Reaſon, becauk Gone 
it was an ordinary Leaſe for 21 Years . N | 529 
4. In Waſte, where Tenant in Tail #a/es for Pears and diet, aud 4 
Aſſets deſcend, and the Iſſue ouſts the Termor, the Zermor fall hau (. Will i; 8 
venaut, and thall recover the Term; Per Belk. but Thorp and Sky. L 
contra; for he ſhall recover only Damages, Br. Covenant, pl. 19. cite 
SEL al d. 8 the ( 
5. When Tenant in Tail makes any Grant of the Thing itſelf entailed, teſol 
this Grant is not void by the Death of the Grantor, and the fame may * 
after be made good ; but it is otherwiſe of a Thing granted out of a Thug 8 
entailed, as of a Rent, ſuch Grant is void by the Death of the Grantot, 
and can never be made good; Arg. Bullt. 32. Trin. 8 Jac. in Cak o, 
Walter v. Bouldſdqqq. %%% ᷣ mp purer, "_ 
6. Grant of the next Avoidance of an Advowſon appendant is meetly N , 
void after his Death. Bulſt. 35. Trin. 8 Jac. Walter v. Bould. * 
7. If Tenant in Tail makes a Leaſe tor Years wit Hout reſerving 4 lie 
Rent, yet this Leaſe is not void, but voidable only by the Iſſue, not. lies 
withſtanding the Statute De Donis; Refolved per Cur. Bur it ſeems! = 
the Leaſe be expretied to commence after bis Death it is void. 1 Sid. a6l Wc” 


S. It Tenant in Tail makes a Bargain and Sale to another and lit 


Alon 


=—yY — 


— — — 


* he * 
— — 22 
Ly —_ — 


Eſtate. 
— àagàſ)— nk — — — | | * | 9 — 
nion of the Court, though he ſays that hereby he contradicts Litt. 

8. 612. but that he does it upon great Authority, viz. the Caſe of Fines, 
and Hob. 319. which ſays, the Law abhors Abeyance, and never ſuffers 
ir but in Cate of Neceſſity; And that though Saund 260 (Tooke v. 


Glaſcock) is againit him, yer he has the Aurhority of Sevmour's Cale. 
Mod. 24. 27. Trin. 1 Ann. B. R. in Caſe of Machil V. Clerk. 


f 

k N 3 = 

—_ N 

95 | | | _ | 3 h | „„ 5 | 

n (I. a 2) Leaſe for Years by Tenant in Tail. 

it 1. 32 HF. 8. L Nables Tenant in Tail to make Leaſes, provided no 019 

1h 28. 8.2. LLeaſe be in Being, nor to extend to Rever/jons, or Lands 

rs got uſually letten, and not ta exceed 20 Tears, or three Lives, and the an- 

at cient Rent at leaſt to be reſerved. CD „ 

il 2. If it be agreed by Indenture between two Men that J. S. and J. D. 

at alter Eſtate executed to them ot certain Land thall ſtand ſeiſed to the 

fn, Uſe of one of the Parties in the Indenture in Tail, and that the ſaid 

8; Tenant in Tail may make Leaſe for 40 Years at his Pleaſure, and that 

It the ſaid Feoffees ſhall be ſeiſed to the ſaid Uſes, now; notwithſtand- 

1 ing the Statute of Uſes, the Leaſes made are good, and the Statute 

hi does not alter it; Per Hales J. Dal. x1. pl. 14. Paſch. ) E. 6. Lie Soy 
"M 3. Leaſe for Life by Tenant in Tail; Tenant in Tail dies without Godb, 9. 23 


any Iſue; By two Juſtices the Leaſe is void ; by two it is only voidable. El. C. B. 


by 4Le. 118, 119. pl. 238. Mich. 23 Eliz. C. B. Anon. 3 
| Leaſe for 


Lite. D. 49. pl. 6. that it was not voidable by either Remainder-man or Donor,——— Ibid. 


in Caſe of a Leaſe for Years, and ſo in Caſe of a Leaſe for Life, cites Hill. 39 Eliz. Reve v. 8. 


ance. 


Cro. E. 602. pl. 13. Hill. 40 Eliz. C. B. Keen v. Cope, S. P. 


Adjudged void con- 


would trary to the Opinion in D. 48. 8 Rep. 34. Paynes Caſe, ——— The difference is between a Leaſe for 

Lite and a Leaſe for Years Co. Litt. 45. b. — Eyre J. held that a Leaſe for Years by Tenant 
nd the in Tail becomes void by his dying without Iſſue And per Gregory J. no Acceptance of Rent by Rever- 
ecaule 1 


529, Hill. 4 W. & NM. B. R. in Caſe of Simmonds v. Cudmore. 


9 . Leaſe by Tenant in Tail for 25 Nars, to begin at Michaelmas next, Cart. 15. 

80 b good by 32 H. 8. So is a Leaſe for 10 Years and after for 11 Tears. K. - . 

4 l Le. 148. in pl. 205. Trin. 31 Eliz. cites D. 246. | | 8 Br dgman | 
oe a mera J. cites _ 

| the Caſe in D. 246. and ſaid, that true it is a future Intereſt, not a good Leaſe, and that ſo it was _ 

tailed, telolved in the Exchequer ; For it is expreſsly within the Words of 32 H. S. and ſays, ſuppoſe 

> may there were a Leaſe in being of Tenant in Tail, and 8 or 9 Years are expired, if he makes a Leaſe 

Thus o begin 20Years after theſe 9 are expired, it is not good. „„ e 

-antoT 5 8 : | 5 23 Fr Brag RO Ips DN ney 3 

ale of . 32 H. 8. makes Leaſes good againſt the Tenant and his Heirs, yet Noy 6. 


tis not good againſt the Door or him in Remainder, Mo. 133. Arg. A ee 
eerly pl 278. Trin. 25 Eliz. Noy 6. Windham's Caſe S. P. as to him in ,; fe him 
Remainder, 6 „„ 

3 | = | E pg 80 Altis void 
guoſt him in Remainder, and Acceptance cannot make it good, becauſe the Eſtate out of which it 
lues is determined. Roll K. 260. pl. 31. Mich. 13 Jac, B. K. in Caſe of Bridgman v. Charlton, 
ems it so where a Leate for three Lives was made with Warranty againſt him ard his Heirs, it de- 


C. 156, Salvin v. Clerke, Contra, which See Fines (H. a) 


6. Baron | 


283 


Marg. pl. 6. cites 4 Mar. per Cur. that it is void, I E. 6. accordingly and 40 El. in C. B. adjudged 


—— Noy 66. S. C. and though the Leaſe was with Warranty, yet the Entry of the younger was 
not hindred by it; For the Remainder was not deveſted, becauſe the Leaſe was not a Diſcontinu- 


honer &c. can make it good, becauſe the Eſtate out of which it was created is determined. Skin, 


to him in 
Remainder. 


d. 26h mines by his dying without Iſſue. Cro. E. 602. 7 13. Hill. qo Eliz. C. B. Keen v. Cope, —— 


Wo # * 
» 


«bh Etate. 
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See tir, Ba- 6. Baron and Feme ſeiſed in Tail make a Leaſe reſerving rent; The 
I and Baron dies. The Feme enters and dies; The Iſſue in Tail brin 
( 8. io) Waſte, aud counts of a Leaſe made by Baron and Feme. Detendanr 


the Notes Pleads that Baron and Feme did not demiſe, and upon this Iſſue joined 
to pl. 3. and the Matter before found adjudged againſt the Plaintiff, becauſe the 
Feme had Election to agree or diſagree to the Leaſe, and when ſhe diſagreez 
it is as if it had never been her Act. And. 220. pl. 239. Paſch 20 
Eliz. Rot. 122. Thetford v. Thetford. „„ 
4 Le. 57. 7. Baron and Feme, Tenant in ſpecial Tail; Earen dies; Feme nate 
SP. not 2 Leaſe according to 32 H. 8. The Leaſe ſhall bind che Iſſue according 
ae aro to the 32 H. 8. 28. Godb. 102 pl. 119. Mich. 28 & 29 El. C. 3. 
„ Upon a Leaſe made by Teuant in Tail, it is not ſufficient thy 
the Verus and Autiquns redditus be reſerved to the Heirs in Tail, bu 
it muſt be reſerved alto to the Tenant in Tail himſelt, ſo that if he 
Trejerve to himſelf leſs Rent during his Lite, and after his Death the 
true and ancient Rent, the Leaſe is not good; Per Wray Ch. J. 3 
Rep. 6 a. Mich. 31 & 32 Eliz. B. K in Ld. Mountjov's Caſe, 
Cro. E. 345. 9. Tenant in Tail feited of a Manor and three Acres, Part theruf 
pl. J. 5. & in Demeine, makes a Leaſe of the three Acres, and alſo ot the Manor, 
N tor 21 Years, rendring Rent tor the three Acres, and all the Premi. 
8 75 ſes therewith demiſed 5 I. Though the Manor comprehends the three 
Acres, yet the Leaſe being jor three Acres and of the Manor, yet in 
Conſt ructions of Law they ſhall be taken as two ſeveral Demiſe, 
Ow; 119 Hill, / Eliz. B. R. Tanheld'y, Rogers 
10. Error of a judgment in Replevin, The Defendant avow'd fat 
Rent, for that H. M. was Tenant in Tail, and /eaſed the Lands {ir 
three Lives, readrins Rent, and that the Reverſion deſcended to him 
Her in Tail, wheretore he avows and avers, that at the Time of the 
Demiſe, & Diu antea the Lands were demiſed, and that the Rent re 
ſerved was Verus SAntiquus Redditus. Upon Demurrer to this Avowty, the 
| Juſtices were all of Opinion that the Averment, that the Lands were 
tormerly denuted, was not ſufficient, for he ct to have averred, thit 
they had been ſo demiſed for 11 Tears next before the making this 
Leaſe, becauſe the Statute 32 H. 8. limits the Leafes to be made by 
Tenant in Tail, that they ſhould be made only of ſuch Lands which 
had been commonly let by the greater Part ot 20 Years next betore 
the Leaſe made, alſo the Averment that the Rent was Verus & Anti. 
quus Redditus is not ſufficient, tor it may be the ancient Rent which 
was 20 or lo Years ſince; but it ought to have been averred that it 
was the ancient Rent which had been reſerved for the greater Part of 
20 Years preceding, and of that Opinion were all the Juſtices; For 
theſe Averments might be true, and yet the Circumſtances of the Stz 
ture nor be obſerved. Cro. E. 107. pl. 29. Mich. 41 & 42 Eliz. B. R. 
- Mallet v. Mallet. „„ | 
Thid. 116, 11. Tenant in Tail of a Copyhold Manor, wherein Copyholds are de. 
ben ves miſable for Lite &c. for a certain Rent; the Copyholder for Lite 
Brown, S. F. dies, and the Lord demiſed it by Indenture tor 21 Years (infead o 
Life) rendring the ancient Rent &c. and by the better Opinioa of the 
Court it is good within the 32 H 8. for it is not any Prejudice to the 
Iſſue as to the Rent. Noy 106. Mich. 43 Eliz. C. B. Ld, Noiriss 
Caſe. 5 e e 
Leaſe by 12. Tenant in Tail of a Copyho/d Manor, upon ſurrender by Tenant 
IN ed inſtead for Life, grants for three Lives to commence a Die Datus, refetvil 
eee 'he the ancient Cνν H Rent and more; iſt, The Demiſe j Copy thall makt 
ſame Rent the Land to be within the Words uſually demiſed in 32 H. 8. adly, 
as before is The Copy hold Rent ſhall be ſaid the antient accuſtomed Rent. zal, 
good within. The Grant of Leaſe to commence a Die Datus is good with th 
846 J. 6 Proof, that Livery was made after the Date. Mo 159. pl. 1050. Pali, 
pl. 6. Trin 3. Jac. Banks v. Brown. 
- 6B. | | Les 
Baugh v. Hains. — 6 Rep, 37. a. S. C. 


13. Leis 
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13. Leaſe made by Tenant in Tail for more Tears than the Statute 
jos is void in the whole; Arg. per Warvurton J. Roll R. 472. 
y Hill. 4 Jac. in Cam. Scacc. 4 5 


t 14 Leflee for Tears ſurrendered on Condition to Tenant in Tail, who 
g Jezſes tor three Lives; Leſſee tor Years enters for Condition broken ; If 


6 'he Leaſe for Lite be good againſt the Iſſue in Tail; Quære. Mo. 
63. pl. 1084. Trin. 4 Jac. in Cafe of Sidenham v. Caps. „ 


$ 15. Tenant in Tail makes Leaſe for Life to a Feme Covert; Baron ſur- 
| -nders3 After Tenant in Tail makes Leaſe for three Lives and dies; 
1 Baron dies; Feme enters and dies; The Iſſue thall not avoid the Leaſe. 
o Mo. 183. Trin. 4 Jac. cited per Popham to be adjudged between Siden= 
ham and Caps. © % N 8 | 
It 16. It Tenant in Tail makes a Leaſe to colninence at a Day to come, A Leaſe was 


ut ind dies before the Day, this is merely void by his Death; Per Tan- made tothe 
ie eld Ch. B. ad quod non fuit reſponſum. See Pl. C. For there it is Petendant 


ie nde a Quære in Caſe of Smith v. Stapleton. Lane 96. Hill. 8 M Tat. 


in Tail for 


5 Tac, in the Exchequer, in Caſe ot Wentworth v. Stanley. 40 Years, 
of xa Day to come, though this was void in Law, yet it was holpen in Ejuity againſt the Heir. Toth, 
„ cites Trin. 40 El. Prince v. Green. 
4 17. Leaſe made by Tenant in Tail is g19d again all but thofſe who A Womm 
88 were aided by Weſtm. 2. which are the [ſve in Tail and the rever/joner. Logan on 
1 J. 61. Hill. 22 Jac. B. R. Croker v. Kelley. | a Leto for 
und took Husband, had Iſſue, and died; the Husband is Tenant by the Curteſy, and eee to 
ar the Heir; though this Surrender be good, yet the Iſſue cannot avoid this Leaſe during the Life of 
fir the Tenant by the Curtely, for the Tenant is in as Purchaſor. Ow. | 83. Paſch. 6 Eliz. C. B. Sow- 
43 trell's Caſe.— Dal. in Fine Novel Bendl. 65. S. P. accordingly.———D. 46. b. Marg. pl. 9. 
5 cites 8. C. accordingly, though the Tenant ſurrenders to him, and though the Leaſe is not warrant- 
wo ed by 32 H. 8. Mo. 8. pl. 30. Paſch, 3 E. 6. Anon. ſeems to be S. C reports that the Court 
Pte held that the Iflue ſhall avoid the Leaſe. 4 Le. 200. pl. 321. Anon. S. P. and ſeems to be 
the C held that he ſhould not avoid the Leaſe during the Lite of the Tenant by the Curteſy,—S, C. 
ere cited Arg. Show. 377). | | Ca | 15 
his 18. Two Coparceners in Tail, the Baron of one being Tenant by the 
by Curteſy joins in a Leaſe, rendering Rent to him aud the other Coparcener + 
ich and their Heirs, this is not a good Leaſe by 32 H. 8. of Eſtates Tail, 
ore inaſmuch as it is not reſerved to the Donee and her Heirs, but to the 
l. Tenant by the Curteſy jointly with her, becauſe Rent goes ſtrictly as 
ich it is reſerved by the Leſſor, and not otherwiſe. Lat. 45. Trin. 2 Car. 
it Thompſon's Caſe. . ae pr ge ge 
of 19 Baron and Feme Tenants in Tail; Baron dies leaving two S. C. cited 
For Daughters and his Wite living; The Daughters levy a Fine to a Stran- Arg. Show. 
Sta- ger and his Heirs ; The Mother Tenant in Tail grants a Leaſe for 253 
R. loo Years ; This is a good Leaſe againſt Conuſee of the Fine fo long 
3 there is Iſſue in Tail in being. Sid. 62. pl. 32. Mich. 13 Car. 2. 
— ogg Oo e ĩĩ 888 
Liſe 20. There is a Difference between a voidable Leaſe by 'Tenant in 
4% ail to commence In Præſenti, or In Futuro; In the firit Caſe, if he 
che covers his Eſtate over, the Conuſee ſhall hold it charged with the 
tne Leaſe ; In the ſecond Cale, not; tor the Avoidance cannot be before the 
rss Commencement,. Sid. 271. pl. 9. Trin. 17 Car. 2. B. R. Opee v. 
homaſius. e eee ; | 
nant 21. It Tenant in Tail makes a Leaſe for 21 Nars, which expires, 
ws nd then the Land continues undemiſed 12 Years, and Tenant in Tail 
nakt des, his Illue cannot demiſe this Land by the Statute; Per Moreton | 
45 Raym. 166. Hill. 19 Car. 2. B. R. in Caſe of Pemble v. Stern. 
My 9175 I 1 ä | : 
$ 1 | | 
1 4 D 22. Though 
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Eſtate. 

22. 'Though a Leaſe ior three Lives 1s warranted by the Statue 
yet ita Warranty be added againſt all Perſons, whether this is 3 Die 
continuance of the Reverſion, cires Cro C. 156. and Jo. 23g, 2nd 
Lat. 12. Salvin, alias Sawle v. Clark, that it is; Bur Vaughan Ch, | 
denies it. Vaugh. 388. Mich. 25 Car. 2. in the Caſe of Bole v. Hong, 

23. If Tenant in Tail makes a Leaſe for Years, after his ey 
his Widow ſhall hold it charged; ſo ſhall Tenant by the Curteſy of 
Feme Tenant in Tail; Arg. Show. 397. Paſch. 4 W. & M. in Cafe 
of Simmonds v. Cudmore. | * 

24. A Reverſſonary Leaſe made by Tenant in Tail with Remainder 
to him in Fee, contrary to a Power, is not void but voidable only h 
the Iſſue in Tail. Carth, 258. Hill. 4 W. & M. in B. R. Simmond 
v. Cudmore. C | - 

25. Tenant in Tail, Remainder to his own Right Heirs, makes; 
Leate for Years and dies without Itffue ; his Heir general cannot avoid 
this Leaſe ; Arg. Show. 375. Paſch. 4 W. & M. ia Caſe of Simmong, 
v. Cudmore, cites 1 Inſt. 46. 3 5 

26. It Tenant in Tail makes a future Leaſe for Pears, which by Pi. 
bility may be to commence during the Life of Tenant in Tail, it is not wil 
but voidable as to the Iſſue, but if a future Leaſe be to commence aun 

: the Death of Tenant in Tail it is merely void in its Creation; Per fil 
Ch. J. in delivering the Opinion of the Court. 2 Salk. 620, Tri. 
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I Ann. B. R. in Cafe of Machil v. Clark. „ the 
Chan. Pree. 27. Leaſe by Tenant in Tail in Conſideration - of procuring 2 10 
"ig 8 1 Match between the Tenant in Tail and the Lady Ogle, was endeayourel no! 
I)-ccein to be ſet aſide by Remainder-man, to whom the Eftate was come ty me 
Chancery Death of Leſſor without Iſſue; Per Cur. if the Leaſe was gained jy K 
diſmiſſed in Fraud or unjuſt Con ſideration it is to be deemed void, and the Ft he 
the Hon'e diſcharged of it as if no ſuch Leaſe had been made. 2 Vern. 443 pl, bay 
of Lords. — 1 Ws :»Bblahill v. B 9 5 | k 
Show. Part, 410. Mich. 1103. Stribblehill v. Brett. , 
.. Caſes 76. | TEE : | e | I 
Hall v. Porter, S. C. accordingly.— Equ Abr. 89 pl. 3. cites S. C.- -3 Lev. 411. S. C. accort. "= 
inzly, and ſo a Decrce in Chancery after two Verdicts at Law was diſmiſſed in the Houſe of th. 
Lords. | | | | | RS Bi e . is n 
ma 
| | | 8 98 | 55 Int 
(I a. 3) Leaſe by Tenant in Tail not good, but ma Wi 5; 
hes good by ſome Aſter-Act. w 
| e OT _ | Ret 
TN | 5 N 9 . 5 hel, 
_ 1, FTPENANT in Tail makes a Leaſe for Years rendering Rent 20, | 
and afterwards re/eaſes all the Rent but 1 s. and dies, and it 5 
Iſſie accepts the 1 $. whether the Iſſue can now diſtrain for more thu 
the 18. Quære. D. 304. a. pl. 53. Mich. 13 & 14 Eliz. EK 
And the Ac- 2, Tenant in Tail makes Feoffment in Fee to the Uſe of himſelt in 
N of Fee, and after leaſes for Years, and dies, the Eſtate of the Leſſee l 
u. Laue immediately changed into a Tenancy at Sufferance. Roll Rep, 205 
will not pl. 31. Mich. 13 Jac. B. R. Bridgman v. Charlton. ; 5 
confirm the | | CE ns 3 
Leaſe, becauſe the Iſſue was remitted to the Eſtate Tail by Deſcent, and fo the Leaſe is utter) 5 
void which was made by the Father then being Tenant in Fee Simple. Mo. 846. pl. 1143. Mich Ver 
13 Jac. B. R. For the Leaſe for Years iſſued out of the Fee, which is determined by the Re- 
matter, and Acceptance of the Rent cannot make it good againſt him in Remainder, for as to him it Ma 
„ Abt 


is void, Roll Rep. 260. pl. 31. Mich, 13 Jac. B. R. Bridgman v. Charlton, 


3. A Le 


| made the Eſtate unavoidably ſubject to this Leaſe 


” * 
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Eſtate. 8 N — 7 


A. Tenant tor Life, Remainder to B. in Tail, Remainder over. Cro E 252. 
A. and B. made Leaſe for Life, Remainder for Life. Acceptance of Rent pl 22. Jeffe- 


ly the Iſſue in Tail of Leſſee for Lite, is an Affirmance of the Leaſe tor A 


Lite and of that in Remainder, Le. 243. pl. 329. Trin. 33 Eliz B. R. ed that the 
Geoftries v. Coites. | Ov Leaſe in Re- 
4. A. Tenant for Life, Remainder to B. his Son in Til, Remainder ae pag Was 
10 the right Heirs of B. B. in the Life-time of A makes a Leaſe for Years, 80 ” | 
ind then ſuffers a Common Recovery, and dies without Ile; In this Cafe 
theſe Points were held clearly, 1it, That when the Son makes a Leaſe 
tor Years, this operates as well out of his Remainder in Fee as out of 
his Eſtate Tail; fo that when he dies without Iſſue, this is a good 
Leaſe againft the Heir in Fee, unleſs the Iſſue ot Tenant in Tail had 
entered and avoided it. 2dly, When Tenant in Tail makes a Leaſe for 
Years, and then ſufters a Recovery, this works by Way ot Corrobora- 
tion upon the Leaſe, and makes that good. Freem. Rep. 310. pl. 379. 
Mich. 16%, Kn. F * 
. Tenant in Tail, Reverſon to himſelf in Fee, with a Power to make Show 390, 
Lales in Poſſeſſton, makes a Leaſe for 21 Nears, and afterwards makes *2 386, S. C. 
| , | Re TED argued. 
ancther Leaſe to commence upon the Determination of the firſt Leaſe. Be. Holt Ch. f. 
fire the ſecond Leaſe commenced the Tenant in Tail died, and the Iſſue in ſaid it would 
Tail levied a Fine in order to make a Settlement. All rhe Judges held be hard to 
this Fine had made the ſecond Leaſe unavoidable, becauſe by the Fine _ in 
the Eſtate Tail was as it were merged in the Fee, and he had no Way a Continu— 
to avoid the Leaſe bur only by Virtue of the Eſtate Tail, which was ance as to 
now deſtroyed, Freem. Rep. 503. pl. 677. Hill. 1692. B. R. Sy- prejudice | 
monds v. Cud more. 1 „ „„ the Intereſt 
| | | | | of a Stran- 
ger, eſpecially the Reverſion being in him; ſed Curia adviſare vult. — 1 Salk, 338. pl. 3. S. C. 
the whole Court agreed that the Remainder in Fee ſtood chargeable with this Leaſe, and it ſhould 
have been ſerred out of the Remainder in Fee had the Tenant in Tail died without Iſſue. | 
4 Mod. 1. S. C adjudged that the Conuſee of the Fine could not avoid this Leaſe. — Skinn 284. 
pl. 3. S. C. Curia adviſare vult. And ibid. 314. pl 4. Curia adviſare vult. 3 Salk. 335 pl. 1. 
d. C. and per Curiam the Leaſe is nor. void but voidable by the Iſſue in Tail, and that only in re- 
ſpect of the Eſtate Tail, and therefore ſince this Leaſe iſſued out of all the Intereſt and Eſtates which 
the Leſſor had, viz. as well out of the Reverſion in Fee as the Eſtate Tail, and ſince the Eſtate Tail 
i; now extingaiſhed by the Fine, which has now turned all into an intire Fee Simple, it has thereby 
Carth. 257. 8 C. reſolved per tot, Cur. that 
this Fine with Proclamations hath nor only barred but extinguiſhed the Eſtate Tail, as much to all 
Intents as if Tenant in Tail had died without Iſſue; for otherwiſe the Cogniſee muſt have two di- 
tint Eſtates in Fee, viz. a baſe Fee, determinable upon the Death of Tenath of Tenant in Tail 
without Iſſue, and alſo an abſolute Fee; and therefore the greater Fee which is abſolute ſhall ſwal- 
low up the baſe Fee, and be conſolidated into one intire Eftate ; and that this Eftate Tail being ex- 
tinguiſhed by the Fine, the reverfionary Leaſe is a good and unavoidable Leaſe, iſſuing out of the 
Remainder in Fee, which the Leſſor had at the Time of the Leaſe made, —— 12 Mod. 32. S. C 
held accordingly per tot. Cur. and that none bur Privies in Blood ſhall avoid ſuch Leaſe, EE, 
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| (K. a) What Perſon may be Leſſee. 


„J Tia Leaſe be granted to 0 Corporation aggregate for their fl Ente, 
1 Lives, this is no Eſtate for Lite, but Fee; for they ne- 5 paeit 


a Man gives 


ver die. 21 E. 4. 16, Contra 11 I, 7. 12. 
| | i | Land to the 


Mayor and Commonalty of London, they have Fee- ſimple without other Words; but contrary of 

Abbot and Covent ; for the Covent does not take. | 1 . | 
2. But Corporation aggregate may be Leſſee for Lite of the 

Letfor. 21 E. 4. 76. 1 M e 


—_— 
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Eſtate. 
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Vol 844. 0 (N. a) Eſtate ſor Life. 
ol! 1s Car | | Eſtate for Liſe Or Fee. | 
ried to tit. VCC N 
ſ org a) : - = OY 
Natl, 2 1. JF Leſſee for Life grants the Land to another and his Heirs gf 
rted to tit I his Body, for the Lite of the Leſſee, this is but an Eſtate 
2. Ik J give Land to another till I come from St. James's, thi 
is an Eſtate of Franktenement. 3 Al. 9 | 
3. Ik the King grants to another Ballivam vel hujulmodi, done 
bene & fideliter ſe geſſerit in Olficts Illo, this is an Eſtate of Frank; 
tenement. 3 All. 9. 5 3 | | 
 Firzh Aſſſe, 4. Ik a Man leaſe Land to another to have and to hold Done 
6. ones Solverit to the Leſſor 12 Marks Annuatim & ſi dictus redditus a retry 
A erit, licear prædicto (*) the Leſſor pxædictam Terram ingredi quo. 
* 4 $43. uſque &c. the Lefor has an Eſtate of Franktenement in the Rent, 
und the Lefice has a Franktenement in the Land. 38 All. 9. adjudged, 
F. If a Man grants to another Common of Turbary in certain 
Land, and to dig and carry at his Will, this is an Eſtate of Frank; 
tenement, for the Word (at Will) refers to the nlage and not to 
the Common, 5 All. 9. adjudged, | 
6. Waite upon a Leaſe for Lite; the Defendant ſaid, that he Jeſd 
to him, his Heirs, and Aſſigns, for Term of his Life and a Year ow, 
Judgment of the Writ, and there it is admitted that this is no Eſte 
of Inheritance by this Word (Heirs) by Reaſon of theſe Words (tor 
Term of Lite.) Br. Eſtates, pl. 26. cites 39 E. 3. 25. : 
J. It Rent be granted for Life, and that he and his Heirs may diſtrain, 
it is Fee Simple. Br. Eftates, pl. 13. cites 8 H. 4. 19. 
8. P. ad- 8. A Rent De Novo was granted to B. and his Heirs Habend' 0 B. 
pdged, and his Heirs, to the Uſe of him and his Heirs during the Life of J. . 
LOC. Jac. Ir ſeems, that becauſe the Intent appears to pats only an Eſtate for ite, 
W uhins v. nothing more thall paſs; Per Doderidge Serjeant ; to which the Juſtices 
Verrat, and ſeemed to incline, and Coke and Folter ſaid, that there ſhall be a ſoe- 
'ocms10 be  cjal Occupancy of the Rent. D. 169. Marg. cites Paſch. 7 Ja. C. B. 
ks 7-4 Davis's Caſe. 5 | | OTE oi | ; 
Pitch. Judg- 


rent 99 39 E. 3. 21 H. 6. 7. 


9. If Land is given to one and his Afjjzns it is an Eſtate only for 
Life, i e 5 
10. A. in Conſideration of hoo J. enfeoffs B. C. and D. Habend' He- 
redibus ſuis in perpetuum ad Opus et Uſum ipſorum B. C. and D. in per- 
petuum, (but vo h “ Heredum ſuorum®”) with Warranty to them He- 
redibus & aſſignatis ſuis in Forma prædicta, this gives only an Eſtare tor 
Life; tor the Uſe is expreſſed only to themſelves by their Names in pert- 
tum; But if thoſe Words had been wanting the Conſideration had been 
_ wanting the Conſideration had been ſufficient, tor che Law will intend 
ſufficient Conſideration by reaſon of the ſaid Sum; but when the Uſe is 
expreſſed otherwite by the Party himſelf it is otherwiſe, and the Mar- 
 ranty was Eis Hæredibus & Atlignatis ſuis i Forma prædicta, which is 
a Declaration of the Intent of A. that the Feoffees thould not have the 
Uſe in Fee Simple, and it may be that the Uſe during the three Lives 
was worth the 7oco l. D. 169. a. pl. 21. Trin. 1 Eliz, in the Court 
of Wards. Wilkes's Caſe, DO. | 1 


| fanding the ſubſequent Words; But the Reporter makes a Quere as to the Reaſon, 


= WR — 


» 
4 "4 * 
n 1 8 
— 
2 * 
\ 
. ( 
f 1 
% Ry AY 
* 


e ee e . : . | | 
11. H. in Conſideration of Marriage covenanted to execute an Eſtate DD. 300. b 
in Fee to the Uſe of H. for Lite, and alter [* his Deceaſe] to the Uſe Pg e 
of A. his intended Wife for by and until one of the Sons of H. of the Eliz. S. b. 

kudy of the ſard A. lawfully begotten, ſhall be 21, H. dies without If- and ſeems 
ſue by A. A. has a good Eſtate for Lite before Iſſue had; bur it there to be S C. 
bad been Iſſue a Son, and that Son had lived to 21, the Estate of A. notwith- 


5 „ 


— 


bid been abridged. Mo. 15. pl. 56. Hill. 3 EIIz. C. B. Cockett v. Dig ng the 


Sheldon. | ot the Years; 
| ! OY adjudged _ 
| Mar the Entry of A. was lawful, — Bendl. 203 pl. 220. S$ C. 3 Eliz. and fays it was adjudged 


Paſch, 13 Eliz that A recover. | W. 
(* after his Deceaſe to the Ule of A.) without ſaying more, gives an Eftate to A. for Lite notwith- 
| S. C. 


cited Le. 197. 


12. Grant of Eſtovers t B. to be burnt in his Houſe, and that B. 
and his Heirs may take them at certain Times in the Year; Adj udged _ 
that this was but Eſtate tor Lite of B. becauſe the Word (Heir) is not in 
the Grant itſelf, though it is in the Sequel of the Decd. D. 253. pl. 

100. Trin. 8 Eliz. Marg. cites it as Ld. Paget's Caſe, : 

13. It a Feoffment be made to A. and his Heirs Donec & Ououſque 

7. ſhall pay to A. loool. FJ. & before the Day of Payment dies. A. 


and his Heirs ſhall retain the Land tor ever. D. 300. b. pl. 39. Paſch. 


13 Eliz. ſays it was held by all at Dinner at Serjeant's Inn in Fleet= 
treet. N 25 | 85 | 
14. Limitation to the Uſe of himſelf for Life, Remainder to the Uſe. 
o& his Heirs, and the Heirs Female of the Body of the ſaid Heirs, The 
Heir takes by Purchaſe, and has the Inheritance, and the Anceſtor 
only an Eſtare tor Lite. 3 Lev. 433. per Cur. in Caſe of Loddington 
„ Kime cites 1 Rep 95. (b.) [Trin. 23 Eliz. in Shelley's Caſe.]J _ 
15. M. a Jointreſs did give and grant to J. S. Habendum to F. F. his 
Heirs and Aſſigns, to the ſole Uſe of F. S. and his Heirs Pro Termino Vite 


i the ſai M. this was held a Forteiture, becauſe Pro Termino Vite 


refers to the Uſe only, and not to the Eſtate and Uſe, D. 169. Marg. 
pl. 22: cites Hill. 379 Eliz. B. R RE . ; 

16. A. Tenant for Life grants a Rent to B. and his Heirs ; this at firſt 
dight ſeems to be a Rent in Fee, but when it appears in the Conveyance 
that A. was only Tenant for Life, there upon Conſtruction of the Deed 
itſelt it cannot be intended that he granted a Fee, but that an Eſtate for 
Lite only paſſed in the Rent; Arg. Godb. 443. Mich. 4 Car. B. R. 

1). Covenant that the Grantee of Rent and his Heirs, for want of Cro. J. 510. 
a Diitreſs, or upon a Reſcous, Replevin, or Pound-breach may enter pl. 22. S. C. 
and retain the Land to him and his Heirs, until the Rent be ſatisfied ; weſolved, 


I: was agreed per totam Curiam, that upon Entry by the Grantee for . . 


Part of the Rent-Arrear he has a Fee Simple determinable. Poph. 126, ditional in- 


-- heritance, -:- 


Trin. 15 Jac, B. R. Havergill v. Hare. 


20 to his Heirs and Aſſigas, but always determinable on the Payment of the Rent, —— 2 Roll Rep. 
Cav aged. | EDS e | EO NEL Toners 


18. Rent granted in Fee, Proviſo that the Grantee ſhall enter and re- Were it 
tan till ſatisfied of the Profits. The Power of Entry is an Inheritance, . wy thy | 
and deſcends with the Rent ro the Heir, but when the Entry is made, : 22 (rill 
"hea 5 3 fg "4 | he be ſatio fi- 
tis only a Chattel Intereſt in the Land, which ſhall go with the Ar- ed) the In- 


tears to the Executors. 1 Levy. 171. Trin. 17 Car, 2. B. R. Jemmot v. heritance of 


Cooly. | the Land 
FAO OE EIS AUD FW ES P ain neem one 
tothe Heir as a Penalty, but now it is but a Chitrel. Ibid. —— Raym 135. 158. 8. C. adjudged. 


> Saund. 112. S. C. adjudged, and Judgment affirmed in the Exchequer Chamber. — Sid. 223. 
02.344 8. C. but ſtates it as a Rent granted for Years, — 2 Keb. 270 pl. 32. 19 Car. 2. B. R. 
tlie ö. C. and that when this falls it is but a Chattel as the Arrears are, and therefore the Grantee 

EE | 4 E 8 | Shs cannot 


And. 19 pl. qo 8 C. adjudged accordingly; For thoſe Words 


which ſhall _ 
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cannot cut Trees or pull down Houſes, but he may Plough and cut Graſs as he that has a particu 
Intereſt may. by: 


. 


Eſtate. 


— . 


— 


| Cart, 107.” 19. Lands are limited to the Uje of F. S. and N. R. and their Hain 
* en until they ſhall have raiſed ſo much Money; Bridgman Ch. J. in deliver. 
per Bridg- ing the Opinion of the Court ſays, it ſeems to be a Fee Simple, aud 
man Ch. J. that ſo it was agreed in Boſworth's Cale in this Court. Carr, 5. 


8. 5 . Trin. 18 Car. 2. C. B. in Caſe of Thomaſin v. Mack worth. 

ingly, that | | | 2955 . | 

It is a Fee Simple limited or conditional; The Difference is between a Limitation of an Uſe til 

1000 J. be raiſed, that perhaps in a Uſe may be a Chartel ; But if to A. and B till ſo much be rj, 
ed, perhaps it may be doubrful ; But if it be limited to them and their Heirs till 10001. be raiſed, it 
is a limited Fee Simple. | FE. : 


„Lands were conveyed to A. and his Heirs Habendum for the Lives i 
B. C. and D. this is no Fee Simple, but only a deſcendible Freehold, 

and it is all one as if all had been in the Premiſſes; and Judgment ac. 
n 2 Keb. 865. pl. 20. Hill. 23 & 24 Car. 2. C. B. Pd. 
V. Platt. | 


r 


(N. a a) For Life or in Tail, 1 
By Deed. : 


I. IFT to a Man and two Women, and to the Heirs of their Bodies 
X or to two Men and a Woman, and the Heirs of their Bodies, i 
but an Eſtate tor Lite; For Duplicationem Poſſibilitatis Lex non pat. 

| tur; Per Coke. 3 Bulſt. 108. cites Fitz. tit. Tail, pl. 13. | 
*  Cro. C. 230. 2. A. gives Lands 20 Baron and Feme, Habend to them to the Leg 
pl. 11. S. C. hem and the Heirs of their Bodies begotten; This is an Eſtate Tail; But 
norms” if Lands are given 10 F. S. for Life to the Die of F. D. and his Hui, 


— — 


244. pl. 6. J. S. has only an Eſtate for Lite, and when this determines, the Uk: 
| Meredith derived out of it is gone alſo, but when the Uſe is to the fame Party i 
: Jones, is but Limitation of Eſtate. Jo. 253. pl. 3. Hill. 7, Car, B. R. 
| . an | 8 | Sa | 

ſeems to be | enkins v. Young. | 

8 C. and all Bs F 3 es 
the Court, abſente Richardſon, held that it is a Limitation of the Land itſelf, being all to one bet. 
ſon, and is as if it had been ſaid to them and to the Heirs of their Bodies, and is not like to the Ca 
of 2 & 3 Eli: D. 186. Ca. pl. 1. ] For true it is, when the Eſtate is limited to one or two, to the Ui: 
of others and their Heirs, the firſt Eſtate is not inlarged by the Implicition, and the Uſe cannot 
paſs a greater Eſtate; But here, when the Grant and the Habendum convey the Eſtate, and the Li- 
mitation of the Uſe is to the ſame Perſon, this ſhews the Intent of the Parties, and is a good Limt- 
tation of the Eſtate; For it is not an Uſe derived out of the Eſtate, as where it is limited to a Stran» 
ger, but the Uſe and Eſtate go together, and therefore it is all one as if the Limitation had been 


to them and the Heirs of their Bodies; and ſo a Judgment in Wales was aſſirmed. 


3. Settlement was made by A. to the Uſe of A. for Life, without Im- 
peachment ot Waſte, Remainder to the Uſe of the Heirs of A lawful) 
begotten, and to be begotten, and for want of ſuch Iſſue &c. Held to be 
a good Limitation to create an Eſtate Tail in A, and the Heirs of his 
Body. 1 Chan. |. 213. 13 Car. 2 fo. 571. Shelly v. Earsfield. 
4. Eſtate limited t one and his Heirs during four Lives; being dut- 
ing * Lives it is no Fee; Arg. Cart. 166. Hill. 18 & 19 Car. 2. 


5.4 


ment ofs Waſte. 9 Mod. 165. Feb. 6. 1719. in Dom. 


Eſtate. 
5. To A for Life the Remainder to the Heirs of his Body, is an Eſtate 
Tail both in a Deviſe and in a Deed ; Per Bridgman Ch. J. Cart. 171. 


Hill. 18 & 19 Car. 2. C. B. 


6. A. covenants for him and his Heirs to ſtand ſeiſed of Land to 
the Uſe of himſelf for Life, Remainder 1% B. for Life, Remainder to 
the firſt Son of B. in Tail Male and fo on to the fourth and ſo ſeverally 


| and reſpectivelj to every of. the Heirs Male of the Body of B. and the Heirs - 


Male of their Bodies, Remainder to C Proviſo if B. die without Iſſue 
Male, then &c. A. dies. B. enters and ſuffers a Recovery, wherein 
he is vouched, and vouches the Common Vouchee. B. dies without 
Iſſue Male. Adjudged in B. R. that B. had Eſtate for Life, and that 
the Words (every of the Heirs Male) were intended (Sons,) but the 
Judgment was reverſed in Cam. Scacc, 2 Jo. 114. Trin. 30 Car. 2. B. R. 


| Liſle v. Grey. 


J. Diſtinguiſhed by Sentences of Indulgence, As without Impeach- Z 
Pibe. in Caſe 
of Trevor v. Trevor. 11 


6 


— 


(O. a) In what Caſes, where no Eſtate is limited; the 


Law ſhall fay that it ſhall be an Eſtate for Life. 


l. 15 the King grants Land or Vent, G this lee * 


ſhall not be any Franktehement. Da. 1. 45. 17 E. 3. 45. Frans an 


| i : Office to one 
at Will, and grants a Rent to him for the Exerciſe of his Oſfice for Term of his Life, this is de- 


| terminable upon the Determination of his Office. Co: Litt. 42. a. 


2. But if a Common Perſon grants to a Thing which lies in Grant, Co. Lit. 


and limits no Eſtate, thts ſhall be for the Lite of the Grantee, be- 2. a. S. P. 


cauſe it ſhall be taken moſt ſtrong againſt the Grantor. Da. 1. W to Lands, 


as. 19. E. 3. 45. The ſame Law of Land ifgerenen® 
Livery be made, LS, Remainders 
Rents, Ad-— 


vowſons, Commons, or the like if due Ceremonies requiſite by Law are obſerved. 


3. Bit if the King grants a Deanry, or Biſhoprick generally, 


bithout limiting any Eſtate, they ſhall have Fee becaule he could 
not have limited to them any other Eſtate. Da. 1. 45. 
4. A Parſon cannot be prefented, inſtituted, and inducted for 


| Lite or Years, but he ſhall have the uſual Eſtate notwithſtanding 


this, Da. 1. 46. ; a | Tg | | 927 5 
5. If the King grants a Deanry of a Free Chapel tu another, with- 
dt umiting any Eſtate, he ſhall have Fee, becauſe he cannot have 
* Eltate, and for the Miſchief of Abeyance. Da. 1. 46. Con- 

7E. 3. 45. | | | | 


6. Ik d Man grants a Rent to angther without limiting any El Br. Eftares, | 


| tate, it ſhall be an Eſtate of Frantztenement. 7 All. 1. 8 Rep. 84. p35 one | 
d Richard Pexhall's Caſe. Cv. Litt. 42. RO Ee | ths it Mall 
5 . | | be for Life 


of the Grantee, 


. Tf a Man deviſe to another 100 Sheep, 101. Rent iſſuing 
out of all his Land, payable Quarterly, and that the Deviſee may 
diſtrain tor the Rent and Arrearagcs, and the Diſtreſs ſa taken to 
bold until he be paid, and to hold Courts of all his Manors for Life 
| as RL Eh a aA | Ws upon 
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Eſtate. 
upon Requeſt to Nicholas Moore or his Deputy, this 18 a Rent d 
Life, for it is in Recompence of his Service in keeping of gi 
Courts, which is for Life. 8 Nep. 15. b. adzudged per Cur, 5, 
| Richard PexhalPs Caſe. | | 
8. Ita Man leaſes Land to B. N. Dummodo ſolverit 20 s. per Ain 
this is an Eſtate for Term of Life upon Condition, without mon 
Words; Quod nota. Br. Aſſiſe, pl. 433. cites 3 E. 3. 15. | 
9. Aſſiſe ot 'Turbary; the Grant w-8s of Turbary in 209 Acres (| 
Moor to dig, ſearch, and carry away at his Will ; Per Herle, theſe Warg, 
(at will) do not go but to the taking of them when &c. and not 1, 
the Eſtate, and the Aſſiſe was taken, and ſo it ſeems to be an Eſtate 
for Term of the Life of the Grantee by Livery of the Deed of Gray 
| always of Things which lie in Crant. Br, Eſtates, pl. 63. cites 7 E. 
3. 43. and Ritzh. Aſſiſe. 134 V 
RG. x IS Grantot Rent ro A. and B. to the Uſe of the Wife during ber 
14 cord. Life, this determines on the Death of the Grantees; But if the Rent or 
irgly.— Ow, Land had been granted 0 A. and B. during the Life of the Wife to the 
126. S. C. Uſe of the Wife, then by the Statute of Ules ſhe ſhould enjoy it for her 
ruled accord- Life abſolutely, 2 And. 130. pl. 74. Mich. 41 & 42 Eliz Crayley's 
. ' 
S. C cited 1 : 
D. 186. a. Marg pl. 1. 


Cro. E. 7521. 


And adding 11. Onamdin fe bene geſſerit gives an Eſtate for Life determinatle 
the Word. = 5 55 55 165 . 

(Only) will on the Behaviour of the Party, if requiſite Circumſtances and Ceremo- 
make no mes are performed; Per Ey re j. Show 520. Trin. 5 W. & NM. in Cate 
Alteration; of Harcourt v FOx. | | | 

Per Gregory OS pe | | 
J. Ibid. 524--——8.P. per Dolben. J. Ibib. 525. 


—and per Holt Ch. J. Ibid. 331, 532, 

12. Where the Words are, that ſuch an one ſpall hold and enjoy an 
Office &c. ſpeaking indefinitely, this makes an Eſtate tor Lite; Per 
Gregory J. Show. 524. Trin, 5 W. & M. in Caſe of Harcourt v. Fox, 


See tit. Grant (H. 14) (H. 15) and (H. 16) per tot: as to Conti 


nuance ot Grants, 


——— 


(P. a) Where the Law will create Eſtate for Life 
1 5 where no Eſtate is limited. 


1. F Baron ſeiſed in Right of his Wiſe for Life, bargains and {ell 


ir by Deed inrolled, this is an Eſtate of Franktenement, fit 


it is an Eſtate during the Coverture. M. 10 Ja. B. per Cl 
diam. 3 ä 

Fitzh. Ver- 0 Tf a Man grants a Rent of 20 l. to another till he has levied 
diet, pl-42- 1001. this 18 an Eſtate for Pears in the Grantee, and no Cut 
$. Sie kur Life, becauſe it is certain that he ſhall have it tor five eats, 
9 E. 3 lib. Co. Litt. 42. 33 aft. 2. | Fl | 


Aſſſ pl. 15. | 
— Br Verdict, pl. 64. cites 8. C. but 5. P. does not appear. 


5 i Bulſt. 100. z. Ik A. leaſes Land, Or a Manor worth 20 l. per Ann. to B till 
8.0 cited be has levied 1001. this is an Eſtate for Lite if Livery be made, 
by Coke C and no Eſtate for ears it no Livery, becatile it is not certain 15 


J. accord- 


—_— 


SEE 


that if no 
Livery be 
made it is only a Leaſe at Will. 


5. b, The Biſhop of Bath's Caſe. 
4. Tf J have a Rent of 208. per Ann. oitt of Land, and J grant Pl. C. 273- 
ir ro B. till he has levied 20 J. this ig a Leale for 20 Bears, for it is ge de 
certain. 6 Rep. 35. b. Biſhop of Bath's © ON | | | 
5. In Aſſiſe, M. leaſed Land to F. N. Habendum c. ſo that he pay an 
Annuity to the ſatd M. of 101. for the Life of the ſaid M. and if it be 
Arrear it ſhall be lawful for the ſaid M. to re-enter quouſque &c. And it 
was agreed, that the one has Franktenement in the Land, and the o- 
ther Franktenement in the Rent, and this as it ſeems upon Condition in 
Law, Viz. if he tails of Payment by one Year, Br. Eſtates, pl. 29. 
cites 3 Aſf, 9. | 5 % oe 
6. As per Scrope, where I give Land to you till I come from St. 
James's &c. Br. Ibid. 5 5 it 
7. Rent was granted to J. N. as long as the Grantor his Heirs and 
Aſſigns ſhall hold the Manor of C. and it was adjudged Franktenement 
in the Grantee ; quod nota. Br. Eſtates, pl, 31. cites 11 Aſſ. 8. 
8. Ita Man grants Common in his Land when he puts in his Beaſts, 
or grants E/fovers when he comes to his Manor of D. the Grantee has an 
Eſtate tor Term of Lite; Quære. Br. Eftates, pl. 5. cites 19 Aſſ. . 
9. It I leaſe Land to W. N. Habendum till 100 l. be paid; If no Li- 
very is made then it is only a Leaſe at Will; but if he makes Livery 
| the Leſſee ſhall have it tor Lite upon Condition implied to ceaſe upon 
| the levying the 100 l. Br. Leaſes, pl. 67. cites 2 Mar. 1. but ſays that 
3 Mar, 1. this Leaſe was held by all co be good. „„ 


pe 


7 "re 


(Ca) Where no Eſtate is limited, and the Law 


whoſe“Life it ſhall be; And ſo where an Eſtate for Life 
is limited, and it is not mentioned for whoſe Life. 


Life, this ſhall be for the Life of the Leſſee; for it ſhall be Arg. 5 P. 
taken moſt ſtrong againſt the Grantor. Co. Litt, 42 5 
2. But it A. Tenant in Tail leaſes for Lite, without mentioning for Co. Litt. 


it ſhould be a Diſcontinuance, and a tortious Eſtate, the which 7<r'® 


: | | | | 3 | * Sx. Aw; 
Cites 8. C. and yet if before the Statute of Entails he had made ſuch Leaſe, he being th 8 


eſton. 5 


faith that it ſhall be an Eſtate for Life, for whoſe r 


whoſe Life, it ſhall be for the Life of the Leſſor ; becaule otherwiſe 183. b in 


the Profits will be worth 20 1. every Bear, Co, Litt. 42. 6 Rep; ine, but 


1, 1 FA. ſeiſed in Fee leaſes for Lite, without mentioning kor whoſe 4 Mod. 472 


the Law by Conſtruction will not make. Co, Litt. 2 led wo. 


en Tenant in 
ee Simple, it had been an Eſtate for the Life of the Leſſee; bur when the Statute had made it un- 


lawtul for him to bind his Heir, then the Law conſtrued it to be for his own Life, becauſe other- 


viſe it would work a wrong. —— Such Leaſe by Tenant in Tail ſhall be intended for the Life of 
Tenant in Tail ; but in Caſe of Tenant in Fee, it ſhall be intended for the Life of the Leſſee, be- 
cauſe of the different Capacities of the two Perſons; for the one could make a Leaſe for no longer 
tan his own Life, and the other may make a Leaſe for a longer Term; Arg. 4 Mod, 17 2. Hill. 
4K 5 W.& M. in BR | | OT Es — — — 


till 3. If a Man deviſes Land to three, and that the one ſhall take the Pro- 
jade, 's, and dies, this makes a Uſe in him, and when Ceſtuy que Ule dies, 
bes [ne other two thall be compelled by Subpcena to releaſe to the Heir of 


+ _ 


— 


— 


the Deviſor ; and fo ſee that it is only an Eſtate for Term of Life. Bi. 
Eftates, pl. 14. cites 30 H. 6. and Fitzh. Deviſe 22, | 
4. Where an Eſtate is limited by the Party there are four Circumſlances 
to be wjerv'd, iſt, The Eftate of the Grantor, As if a Man ſeiſed in Fee 
grants a Rent, it ſhall be for the Lite of the Grantee ; becauſe the 
Grantor has Power by his Eſtate to grant it fo, cites 7 Aff. 1. 1) E.;. 
45. if Tenant in Tail grants a Rent it ſhall be for the Lite of the 
Grantee, but it ſhall determine by the Death of the Tenant in Tail 
for his Eftate; And if the King grants a Rent by his Letters Patents, 
the Grantee ſhall have only at Will, as 22 E 4. and 17 E 4. is. It 
Leſſee for Vears grants a Rent during the Lite of the Grantee, this i 
determinable on the Grantee's Death, as Meld. 525. 2dly, In 
reſpect of the Grantee, As Gift to an Abbot and Covent is a Fee, cites 
11 H. 4 84. So 10 H. J. 12. Gift to a Mayor and Commonalty is Fee, 
21 H 8. 25. Gift to a Dean and Chapter is a Fee. zadly, In te. 
ſpect of the Conſideration, As Deviſe to F. paying ſo much to B. is a Fee 
by reaſon of the Conſideration, cites 29 H. 8. Br. Teſtaments, and 
4 H. 6. Br. Eſtates 28. a Bargain and Sale ſhall paſs a Fee, becauſe the 
Conſideration is abſolute, cites 2) H. 8. 5. ꝗthly, In reſpedt of 
the Recompence and Loſs, As Leſſee for twenty Tears leaſes for ten Ver 
rendering Rent, the Rent ſhall be tor ten Years, becauſe it is a Recom- 
pence for the Term, cites 39 E. 3. 1. Tenant in Dower exchanges with 
another, and no Hſtate is limited to her, yet it ſhall be for her Lite, as 
the Eſtate for which he had it was, cites 15 H. J. 14. 2 H. J. 5. If 
Rent be reſerved upon Partition, and no Eſtate is limited, it ſhall be 
for the ſame Eſtate as he has in the Land, cites 15 E. 4. Per Doderidge. 
Roll Rep. 370, 371. Paſch. 14 Jac. B. R. in Caſe of Golfe v. Hay. 
wood. e „ VV'„ 


(Q. a 2) Eſtate for Life. | 
Where 1t 1s not a Freehold but a Chattle. 


1. B RO NM and Feme ſeiſed in Fee, the Baron is arraigned of Feli, 

D and betakes himſelf to his Clergy, and is found Guilty, by which 

the King ſeiſes the Land tor Life of the Baron, the King thall not have 

| 85 it but as a Chattle. Br, Eſtates, pl. 87. cites 4 E 3. 47. and 
1 | Fitzh. Aſſiſe, 166. „ „„ 


1 | e 2. If a Patron grants to F. N. and his Heirs and Aſigus the next; 
. Preſentation of his Benefice, yer this is only a Chattle not withſtand- 
ET ing this Word (Heirs.) Br, Eſtates, pl. 27. cites 39 E. 3. 37, 


S. P. 5 Rep, 3, A Grant of a Rent for Life out of a lonz Term of Y ears, is a good 


23. a; Trin. Grant to endure tor ſo many Years as the Term endureth, but it i 
42 Elz. only a Chattle, and not a Franktenement; Per Manwood. to which Gent 
C. B. in the 1 : ; EO ' 1 
| £& Reſo-. and Clark J. inclined, bur ſaid they would adviſe. Cro. E. 183. pl 
| | jution in 5. Paſch. 32 Eliz, B. K. Sr. Auby's Caſe. , SO 
hy Burt's Caſe. = 5 , nor nog oo cop 
| | | | Ibid. 25. a. S. P. in S. C. that it is repugnant to have Franktenement out of a Term for Lentz, 
and becauſe the Avowant pleaded that he was ſeiſed in Dominico ſuo ut de libero Tenemento pr 
| 'Fermino Vitz ſuz, Judgment was given againſt him, 5 | | 


n » * 4 


—— — — 


ba 


| kiled generally for Term of his Lite. Co. Litt. 42. a; 


— — — — — Fes 


AR. a) What Things or Eſtates may ba all 


Aue. BLO. 


Is El. 257. 90. Copyholder in Fee ſurrenders to the Lord to 


I 


D. the Intent that his Lord ſhall grant it back to him tor 


Lite, Remainder to his Wife till his Son comes to full Age, and af— 


«r to his Son; The Coppholder dies, and the ſaid Lord executes 


accordingly to the Wite; Per Cur, this Intereſt of the Wite 


6a Term. n 46 
2. It was admitted clearly that a Man may make a Leaſe of his 
Brufts. Br. Leaſe, pl. 23. cites 1 H. 6. 1. © i e 


* £ 2 os „ . * 5 . F . 
„ > n * L 4 8 . 3 — 


(R. a 2) Eſtate for Life or Years. 


Fa Leaſe made iv a Feme ſole ſo long as ſhe continues ſole and un- Arg. Ow. 


married, this is a Leaſe for Lite in Law it Livery be made; Per 5 1 9 2 
Doderidge J. 2 Bulſt. 84. Trin. 11 Jac. | Rae bs 


2. Leaſe to Baron and Feme during Covertare, they are Jointenants Raymond ]. 


for Lite; Arg. Ow. 118. cites Littleton. LI,  Raym.g2s. 

3, Every Grant Durante Viduitate is Eſtate for Life, as appears; Per ue, _ _ 
Curiam. 4 Rep. 3o. Paſch. 36 Eliz. in Caſe of Down v. Hopkins, cites hem * _ 
Lit. tol. yo. 4. and 3 H. 6. 27; 14 H. 8. 13.ñr³i?7 . grant as 
4. A Grant to a Man till he. be promoted to 2 or Dummodo ſe Eſtate to a 
line geſſerit, are Freedholds; Arg. 118. cites 14. E. 2. | o bad N "wr | 


uit, or Durante Viduitate, or Quamdia ſe bene geſſerit, or to a Man and Woman during the Co- 
venture, or as long as the Grantee dwell in ſuch a Houſe, or ſo long as ſhe pay 101. &c. or till the 


Grantee be promoted to a Benefice; or for any Life in certain Time, which time, as Bracton fays, 


i Tempus indeterminatum, in all theſe Caſes, if it be of Lands or Tenements, the Leſſee has in 
Judgment of Law an Eſtate for Life determinable if Livery be made, and if it be of Rents, Ad- 
vowſons, or any other Thing that lie in Grant, he bas a like Eſtate for Life by the Delivery of the 
Deed, and in Count or Pleading he ſhall allege the Leaſe and conclude that by Force thereot he was 


3 If a Man leaſes Land, ſo that the Leſſee pay to him to l. per Ann. 


| this is an Eſtate tor Lite upon Condition that the Tenant pay annually 


Kc. Br. Eſtates, pl, 88. cites 30 E. 3. 15. and Fitzh. Aſſiſe 192 
6, Where a Man leaſes Land for Life, rendering the firſt ſeven Years The Plain- 
20. and for the reſt, if he will hold over, four Marks; and he ſurrender'd tiff aid, that 
«t the End of the ſeven Years ; It was adjudged that his Eſtate ſhall be " the. End 


taken to be tor Years, and Covenant and Waſte ſhall be brought accor- ren. 
dingly; quod mirum ! Br. Eſtates, pl. 10. cites 50 E. 3. 27. Defendant 
| EL po dap oats Lou ſurrendered. 


the Land, and therefore in Covenant brought by the Leſſor the Writ was awarded good. Br. Co- 
renant, pl. 16. cites 8. C. but Brooke ſays, Quod Mirum ! For the ſeven Years refer only to the 
Reverſion, and not to the Eſtate; for the Eſtate was Franktenement by the Livery, and the ſurrender 


cannot make it only to be a Term. 


7. A Man leaſes to F. F. at the Will of the Leſſee, and held that if it 
be by Livery he has an Eſtate for his Lite, and it no Livery, then it is 
5 Doubt; theretore Quere. Br, Eſtates, pl. 72. Cites 35 H. 6. 63. 
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8. A Deviſe to B. during the Minority of F. & or of Land extended for 
Debt is only a Term. Cro. E. 315. pl. 10. Hill. 36 Eliz. B. R. in Co. 
dal's Caſe. | | 

9. Before the Stat. 21 H. 8. cab. 15. enabling Termors to falſify Cy, 
mon Recoveries, the Terms for Years were uſually granted for a ſh, 
Time, for no Body would take long Terms, becauſe the Tenant of the 
Freehold could deſtroy them Ad Libitum by ſuffering a Common Re. 
covery ; therefore thoſe Eſtates for Years were accounted the 

leaſt, and next to Eſtates at Will; But after the Remedy given 
by that Statute Eſtates for Years became more permanent, and for thy 


| Reaſon the Leſſees took long Terms; Per Cur. 9 Mod 102, 1g 
Mich. 11 Geo. in Caſe of 'Theobalds v. Duffoy. 


* Tris only 1o. * Deviſe of Land til Devts paid, the Executors have a Term, 


Chartle and but a Leaſe of Land being of a certain yearly Value, till his Debrs r 
Quaft deine Paid, is but a Leaſe at Will, unleſs Livery be made, and then it is 
by Will,” Freehold ; Per Coke. 3 Bulſt. 100. cites 6 Rep. 35. [ Trin. 3 ſac, 
turhadic C. B.] Biſhop of Bath's Caſe, TT 


been by | 8 | 
Deed it had been a conditional Eſtate for Life. Cro. E. 315. pl. 10. Hill. 36. Eliz. B. RCy. 
dals Caſe.— S. C. cited $ Rep. 96. a.— Co. Litr, 42. a. S. P. 


S. C. cited, J. 23. 


Allen 47. Arg. in Caſe of Price v. Vaughan. 


4 
" — ah * 


r e Aer 4. 


If Leſſee 1. ] F Tenant for Life leaſes for Years and dies within the Term, and 


pur auter 


the firſt Leſſor brings Treſpaſs, the Termor ought to take Notice 
nue Poſſel. of the Death of che Tenant tor Lite, Br. Notice, pl. 15. cites 22 l. 
fion for two 4. 27. „„ N e  . 

or three . | | | | | 5 e 
Weeks after the Death of Ceſtuy que Vie, where he could not have more ſpeedy Notice of his 
Death, he is no Treſpaſſor; Arg. 4 Le. 63 cites 22 E. 4. nn og, 


2. Eſtate pur Auter Vie may be limited to a Man and his Heirs, and 
may be entailed, and ſhall deſcend, and is not like the ſettling of 4 
Term for Years in Tail, where, as it has been often adjudged, the Te. 
nant in Tail 1s looked upon to have the whole Eſtate in him, and may 
diſpoſe of it at his Pleaſure ; Per Commiſſioners. 2 Vera. 185. pl. 167, 

Mich. 1690, Finch v. Tucker. Ed. 

3. A. has Eſtate for three Lives, and ſettles it to the Uſe of himſelf in 
Tail, Remainder to B. The Remainder is void. Such a Leaſe pur auter 
Vie is not within the Statute De Donis, and therefore if a Limitation 
over had been good, it might have been barred by a Deed, Surrender, 
or other Conveyance, without a Common Recovery, 2 Vern, 223. 
pl. 205. Paſch. i691, Baker v. Bayley. Ok 8 
4. Eſtate pur auter Vie of Lands in Borough- Engliſh ſhall deſcend and 
go to the Heir in Borough-Engliſh. 2 Vern. 226. pl. 205. Paſch. 1691. 
in Caſe of Baker v. Baily cites as adjudged per Ld. Ch. J. Hale in Caſe 

of Dowdeſwell v. Dowdeſwell. _ | 8 
5. Such Eſtate ſtill remains a Freehold, and the Adminiftrator is Ji. 
nant of a Freehold, and the Precipe in a Common Recovery muſt be had 
againſt him ot thoſe Lands; Per Cur, Carth. 376. Paſch, 8 W. 3. B. R. 
Oldham v. Pickering, | „ fo 


BEE ig 


c —— 
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Eſtate. 


6. G. A Copyholder for his own Life, procured a Copy in Rever- 
fon to be granted to B. C. and D. tor their Lives ſuccceſſively, but this 
was in Truſt for A. and his Heirs. A. by Will deviſes the Copyhold 
after the Deceaſe of him and B. his Wife to the Heirs of his Body on B. 
if ſuch Iſſue ſhall be living at the Deceaſe of him, his Wife, or Survivor, 
3 zo F. S. A. left Iſſue living at his Deceaſe, but ſuch Iſue 
tied, living B. Per Wright K. the Word (Survivor) muſt not be re- 
ected, and the Word (or) muſt be expounded, (and living at the De- 
ceaſe of the Survivor, ) and ſo he held the Remainder to J. S. good; 
Zur if that Point had been otherwiſe, yet J. S. had been well intitled 
zs Heir at Law to G. and decreed it accordingly. 2 Vern. 388. pl. 357. 


| Mich. 1700. Nichols v. Tolley & al'. e 5 

m; 7. An Eſtate pur auter Vie may be limited to A. in Tail, Remainder to The Ob- 
are J. For this is only a Deſcription who ſhall take as ſpecial Occupants Fftion . . 
F during the Life of Ceſtuy que Vie. 3 Wms's Rep. 262. Paſch. 1734. > moines 
ac, Low v. Burron. 1 | being good 


| is, for that 
when the Leſſee had deviſed the Premiſſes in Fee, he then had nothing left in him but a Poſſibility, 


Cor. which he could not deviſe or limit over; As if a Man were ſeiſed in Fee-Simple, and at Common Law 
- had granted Lands to one and the-Heirs of his Body, this was a conditional Fee and for as much as 

| the Donor had only a Poſſibility of Reverter, he could not limit it over. Now, if at Common Law 
in Eſtate in Fee could not be limited over after an Eſtate given to one and the Heirs of his body, much 
k6 ſhould an Eſtate for three Lives be limited over after ſuch a Failure ot Iſſue. And as to the No- 
tion, that in this Kind of Limitation the Heirs of the Body of A. take only as ſpecial Occupants ; 
ad that a Man may name as many ſpecial Occupants as he pleaſes; by the ſame Reaſon it may be ar- 
pued, that this Eſtate for Lives may be limited to A. and his Heirs; and if A. die without Heirs, then 
to B and his Heirs, which certainly would be a void Limitation to B and in Preſumption of Law. 
the Continuance of the Iſſue of a Man's Body may be for ever. From whence it ſhould ſeem, that 
ter the Leſſee for three Lives has granted or deviſed the Premiſſes to A. and the Heirs of his Body, 
he (the Leſſee) has nothing but a Poſſibility, which he cannot grant or limit over. Note, This ap- 
pears from the Reporter's Manuſcript to have been the Opinion of Mr. Webb an eminent Convey- 
acer, late of the Inner-Temple. However the Law is ſettled as above. e ES 


8. Eſtate pur auter Vie is only a deſcendible Freekcld ; Arg. and agreed For which | 
by Ld. C. Talbot. 3 Wms's Rep. 263. Palch, 1734. in Cafe of Low * it 
. Burron. 5 5 . e as been 


determined 


5 | | FN i J re rene: ah prone 8, that where 
a Leaſe for three Lives has been granted to a Man and his Heirs, and ſuch Grantee died leaving an 
1 Infant Heir, the Parol ſhall not demur. Ibid. in a Nota by the Reporter, cites it as ſo held by the 
| ” Ld. Talbot in the Cauſe of Chaplin v. Chaplin, 18 July, 1935. 8 | es 
may 9. It is obſervable that a Law there could be no general Occupant 4 a See tit. Oc- 
16). Rent 3 As if I had granted a Rent to A. tor Lite of B. and A. had died * C) 
ling B. the Rent would have determined. 2 Roll Ab. 150. Salk. G) ol * 
* 9. But there might have been a ſpecial Occupant of a Rent, As if IE 
net lad granted a Rent to A. and his Heirs for the Life of B. and A. had 


ration %% living B. and leaving an Heir, ſuch Heir would have been a ſpecial 
der; Occupant ; yer if a Man had granted a Rent to A. his Executors and 
225 Mus during the Life of B. and after wards the Grantee had died, leav- 
g an Executor, but no Aſſig nee, the Executor ſhould not have had the 
55 Rent, in regard it being a Freehold the ſame could not deſcend to an 
1091 Hecutor. Mo. 664. 2 Roll Abr. 152. 3 Car. Sit Richard Buller 
Caſe tal v. Chiverton, agreed and admitted by Jones J. and Cur. and by 
5 de Counſel on both Sides, that the Rent is extinct. 3 Wms's Rep. 
is Te- 264, Paſch. 1734. in a Nota of the Reporter in the Caſe of Low v. 
. had Sutton, cites the above Books, bur ſays there ſeems no ſound Rea- 
BR MW for this Diſtinction, and cites the Cate of Rawlinſon v. Montagu 
5 (Mtchels) 4th December 1710. by Ld. K. Harcourr. 


& . — — — — 


— — 
© 


Br. Aver- 
ment, pl. 30. 
cites 5 H. 7. 
. 


. 


Barre, pl. 72. cites 5 I. 7. 38.— Br 
he cannot aver their Eſtates but during their Lives. Br. Averment, pl. 40. 
* Br, Eſtates, pl. 18. cites 8. C. | 1 


Him, and gave Colour &c. the Plaintiff ſaid, that B. was ſeiſed and lu 
a good Plea without ſbewing that B. is alive; tor though the Willa! 


8 As where a Gt is made 7o A. as lung as B. has Iſſue of his Body, in 
the Tenant pur auter Vie, and the Itlue of B. ſhall be averred ut 


: need not aver the Lite, and eſpecially where he a/leges Seiſin or Pi 
on, for this proves the Eſtate to continue. Ibid. _ 


attorned, he need not allege that be attorned in the Life of the lis 


1. TY E who claims bis Eflate of the Tenant for Life, Tenant in Taj 


againſt every Stranger. Br. Pleadings, pl. 99. cites 10 E. 4. 18, 


Eſtate. 
Pleadings. 5 : | 
(B. a. 4) Averment of the Life of Perſons, 


In what Caſes neceſſary. 


or Parſon of 4 Church, ought to aver his Lite, Br. Avermey 
pl. 13. cites * 19 H. 6. 73. . / | | | 


S. P. Br Brief, pl. 535. cites 5 H. . 38, 39. — 86 


2. In Treſpaſs the Defendant ſaid, that A. was ſeiſed and enuf 


to A. to hold at Will, who after enfeoffed the Plaintiff, and the ſuil 
perceiving it to be jo his Diſinheritance, entered, and leaſed to the Plauf 
at Will, by which he was poſſeſſed till the Defendant did the Treſpaſs, ul 


be determined, yet the Plaintiff by his Poſſeſſion has a good Tit 


3. But he who derives from the Tenant pur auter Vie, or upon Condii 


alive; Per Pigot. Ibid. : 1 | 
4. But per Littleton, in Treſpaſs where he recovers Damages onꝶ k 


5. And where a Man pleads a Grant of Reverſion, and that the Ten 


id. | | Es 

6. If Tenant in Tail of a Rent grants the Rent over, the rant" 
Treſpaſs or Avowry making Title to this Rent ought to aver the Lit 
the Tenant in Tail; for after his Death the Grant is determined. k 
Averment, pl. 18. cites 15 E. 4. 6. 5 

J. $0 by the beſt Opinion, where ſuch Rent is granted in Tail it 
Had not Aſſe before, and a Man recovers the ſame Rent againſt the Tui 
in Tail, and makes his Tithe by the Recovery upon the Matter he oy! 


to aver the Lite of the Tenaar .in Tail; for he cannot recovertt me 
Simple of the Rent of which there was no Fee before, By ſeveral; u 2. 
Quzre inde. Br. Averment, pl. 18. cices 15 E. 4; U 

8. Where Tenant in Tail is of Rent which had no Eſſè before the il | 
made in Tail, and he grants it over, the Grantee, who avows or juli m. 
ought to aver the Life of the Tenant in Tail, ſo by ſeveral where he ul to 
a Recovery of the Rent, quære; For by ſome there is Fee-Sinpki CO 
the time. Br. Tail and Dones &c. pl. rs. Cites 15 E. 4. 6. 8. V. 

9. Treſpaſs upon the 8 H. 6. the Defendant ſaid, that the A 

B. was ſeiſed in Fee &c. and gave in Tail to A. with Aſeut of this m 
Deut the Remainder to N. in Tail, by which A. was ſeiſed, and died ul C 
cut Iſſue, and NM. entered as in his Remainder, and died; and J D 
Heir in Tail, catered, One. Eſtate he has, and had Tempore inert 5 
& c. which F. is yet alive and gave colour to the Plaintitt, And 0 
1 


that he who claims Que Eſtate of a Tenant in Tail % to A” 


Life ; Quod nota, Br. Avermear, pl. 19. cites 15 E. 4. 16. 
R. 43 


CAT. 


5 Eſtate. : 


(R. a. 33 Leaſe 
| Void or not on Account of the Maker. 
Not having an Abſolute Eſtate, = 
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EL ATH ER of an Infant leaſed the Son's Lands for twenty Years, 
| at full Age the Son on the Back of the Indenture releaſed to 
| Detendant all his Right; Per Wray, this Leaſe by the Father as 
E Guardian was voidable only by the Son, and then ſuch Endorſement is 4 
| prod Aſignment. 2 Le. 220, 221. pl. 278. Paſch, 16 Eliz. B. R. 


1/971 Anon. | 

0 lal 2, Tenant in Socage made a Leaſe for four Years and died, his Heir 
ſau! e wichio the Age of eight Years ; the Mother being Guardian in Socage 
lain leaſes by Indenture to the ſame Leſſee for fourteen Years; the firit 


| Leaſe is ſurrendered, bur. otherwiſe it is of a Leaſe made by Guardian 
by Nurture. 4 Le. 161. pl. 267. Mich. 31 Eliz. C. B. Anon. 
3. A Man by an unlawful Entry gains ſuch a Poſſeſſion that he may 
make a good Leaſe againſt any but him that hath Right. Cro. E. 33 1. 
pl. 9. Trin.'36 Eliz. B. N Lee v, Norris 
. ſeiſed in Fee, deviſed to his Son in Tail, and appointed that 
the Overſeer of his Will ſhould educate his Son till Twenty- one, and 
receive, ſet and let for him. The Overſeer has no Intereſt to make a 
Leaſe tor Years in his own Name, but may make a Leaſe at Will, and 
his Receipts are for the Uſe of Deviſee. 5 Mod. 102. cites Cro. E. 
674. 734+ Trin. 41 Eliz. Pigot v. Garniſh es js . 
5. Leafe by Guardian in Socage ends by the Death of the Guardian. 
Brownl. 59. Trin. 16 Jac. in the Cale of Balder v. Blackbourn, 5 
6. A. acknowledges a Statute, then makes a Leaſe tor Years to be- 
gin at a Day to come, Leffee thall have a Scire Facias ; Per Bramſton. 


Mar. 211. Trin. 18 Car. N JJ 
J. Leaſes made by Mortgagee at Rack and improved Rent, are to be Mortgagee 
allrved and ſtand good, otherwlie not. Chan, Rep. 172. 1656. Wel- ese Fore- 
don v. Rall inſon. e „„ TY nyt rg 
| | . | make a 
Years of a Houſe &c in Mortgage to bind the Mortgagor, unleſs to avoid an apparent Loſs, and 
merely in Neceſſity ; Per Ld. Chancellor, Patch. 1722. and fo reverſed a Decree at the Rolls. 9 Mod, 
2. Paich. 8 Geo. Hungerford v. Clay, „ as e 


8. Mother by Colour of a Will, which is after found to be revoked, 
makes Leaſes for Fines and tull Rents, which the offered to account 
tor; yet the Court would not make them good, becauſe the Mother 
could not ſer or let Lands. Chan. Cafes 126, Paſch. 21 Car. 2. Hele 
v. Stowell. . | 3 | oy 
9. A Judgment Creditor, having extended a Moiety of the Lands, 
made a Leaſe for ſeven Fears of the ſame, reſerving the full Rent; 
Chancery will not fer this Leaſe atide, Fin. Rep. 115. Hill. 25 Car. 2. 
Doughty v. Stiles, Keat & al. * | 1 | 
10. Four were Truſtees, three leaſe ; it is a Breach of Truſt, and Leſſee's 
Bill to eſtabliſh his Poflethon and be relieved againſt Actions was dit 
miſſed. 2 Chan. Caſes 202. Mich. 26 Car, 2. Rothwell v. Huſſey. 


11. Grant 


—_— Cc dw... dk * — 


1 F 5 Eſtate. 


Pleadings. 


„ | | | | C | * 
(B. a. 4) Averment of the Life of Perſons, 
In what Caſes neceſſary. 
Br. Aver- 1. I E who claims his Eſate of the Tenant for Life, Tenant in 74 
ment, pl 30. or Parſon of a Church, ought to aver his Lite, Br. Avermen 
3 5 pl. 13. cites * 19 H. 6. 73. ö 1 
8. P. Br. N * 


Barre, pl. 52. cites 5 H. 7. 38. — 8. P. Br Brief, pl. 535. cites 5 H. 7. 38, 39.8. Pf 
he cannot aver their Eſtates but during their Lives. Br. Averment, pl. 40. | 
* Br. Eſtates, pl. 18. cites 5. C. | 


2. In Treſpaſs the Defendant ſaid, that A. was ſeiſed and enfuſt 
him, and gave Colour &c. the Plaintiff ſaid, that B. was ſeiſed and lui 
to A. to hold at Will, who after enfeoffed the Plaintiff, and the ſaid} 
perceiving it to be jo his Diſinheritance, entered, and leaſed to the Plainf 

at Will, by which he was poſſeſſed till the Defendant did the Treſpaſs, ul 


a good Plea without ſhewing that B. is alive; tor though the Will ot! by 
be determined, yet the Plaintiff by his Poſſeſſion has a good Tit 
againſt every Stranger. Br. Pleadings, pl. 99. cites 10 E. 4. 18. | 
3. But he who derives from the Tenant pur auter Vie, or upon Conditin pl 
As where a Gt is made to A. as long as B. has Iſſue of his Body, tber 
the Tenant pur auter Vie, and the IIſue of B. ſhall be averred tk th 
alive; Per Pigot. Ibid. = rp CD Ye 
4. But per Littleton, in Treſpaſs where he recovers Damages onh, l L. 
need not aver the Lite, and eſpecially where he alleges Seiſim or Pit] hi 
on, for this proves the Eſtate to continue. Ibid. VNV 6 
F. And where a Man pleads a Grant of Reverſſon, and that the Tenn | , 
attorned, he need not a/lege that he attorned in the Life of the Li. B 
FFT. 5 | 
6. If Tenant in Tail of a Rent grants the Rent over, the Grants ü ol 
Treſpaſs or Avowry making Title to this Rent ought to aver the Lift * 
the Tenant in Tail ; for atter his Death the Grant is determined. l. 
Averment, pl. 18. cites 15 E. 4. 6. | Fo 4 
7, Jo by the beſt Opinion, where ſuch Rent is granted in Tail hid 5 
had not Elſe before, and a Man recovers the ſame Rent againſt the Tui 
y Tail, and makes his Title by the Recovery upon the Matter he ougi Y 
to aver the Lite of the Tenant in Tail; for he cannot recover Fe m 
Simple of the Rent of which there was no Fee before, By ſeveral; ol S. 
uzre inde, Br. Averment, pl. 18. cites 15 E. 4.6 
8. Where Tenant in Tail is of Rent which had no Eſſe before the Gratt | 
made in Tail, and he grants it over, the Grantee, who avows or juſtilks I. 
ought to aver the Life of the Tenant in Tail, ſo by ſeveral where he fultet t 
a Recovery of the Rent, quzre; For by ſome there is Fee-Simple ll C 
the time. Br. Tail and Dones &c. pl. 15. Cites 15 E. 4. 6. 8. -B 


9. Treſpaſs upon the 8 H. 6. the Defendant ſaid, that the Alt 0 
B. was ſeiſed in Fee &c. and gave in Tail to A. with Aſſeut of ili Us n 
deut the Remainder to N. in Tail, by which A. was ſeiſed, aud died with 0 
out Iſſue, und N. entered as in his Remainder, and died, and 7.4 1 
Heir in Tail, entered, Que Eftate he has, and had Tempore ingrell | 
&c. which F. is get alive and gave colour to the Plaintitt, And! 0 F 

that he who claims Que Eſtate ot a Tenant in Tail 0% to Aber Bi 1 
Life ; Quod nota, Br. Averment, pl. 19. cites 15 E. 4. 16, 


(Ka) 


22 4 


Eftate. 


(R. 45 Leaſey 
Void or not on Account of the Maket. 
Not having an Abſolute Eſtate. 


I. ATH ER of an Infant leaſed the Son's Lands for twenty Years, 
at tull Age the Son on the Back ot the Indenture releaſed to 
Detendant all his Right; Per Wray, this Leaſe by the Father as 
| Guardian was voidable only by the Son, and then ſuch Endorſement is a 
gal Aſigument. 2 Le. 220, 221. pl. 278. Paſch, 16 Eliz. B. R. 
Anon. 3 
2. Tenant in Socage made a Leaſe for four Years and died, his Heir 
within the Age of eight Years ; the Mother being Guardian in Socage 
leaſes by Indenture to the ſame Leſſee for fourteen Years; the firſt 
Leaſe is ſurrendered, bur otherwiſe it is of a Leaſe made by Guardian 
by Nurture. 4 Le. 161. pl. 267. Mich. 31 Eliz. C. B. Anon. Rn. 
3. A Man by an unlawful Entry gains ſuch a Poſſeſſion that he may 
make a good Leaſe againit any but him that hath Right. Cro. E. 331. 
pl. 9. Trin. 36 Eliz. B. R. Lee v. Norris. 33 
4. A, ſeiſed in Fee, deviſed to his Son in Tail, and appointed that 
the Overſeer of his Will ſhould educate his Son till 'T'wenty-one, and 
receive, ſet and let for him. The Overſeer has no Intereſt to make a 
| Leaſe tor Years in his own Name, but may make a Leaſe at Will, and 
bis Receipts are for the Uſe of Deviſee, 5 Mod. 102. cites Cro. E. 
674. 734. Trin. 41 Eliz. Pigot v. Garniſh. 3 ä 
5. Leafe by Guardian in Secage ends by the Death of the Guardian. 
Brownl. 79. Trin. 16 Jac. in the Caſe of Balder v. Blackbourn, | 
6. A. acknowledges a Statute, then makes a Leaſe tor Years to be- 
gin at a Day to come, Lefſee thall have a Scire Facias; Per Bramſton. 
ESL TATE no 5 „ 
5. Leaſes made by Mori gagee at Rack and improved Rent, are to be NMortgagee 
allxwed and ſtand good, otherwiſe not. Chan. Rep. 17 z. 1656. Wel- before Fore- 
don v. Rallinfon, © * VVV 
| OT © „ „ 8 _ Leaſe for 
Years of a Houſe &c in Mortgage to bind the Mortgagor, unleſs to avoid an apparent Loſs, and 
merely in Neceſſity; Per Ld. Chancellor, Paſch. 1722. and ſo reverſed a Decree at the Rolls. 9 Mod. 
2. Paſch. 8 Geo. Hungerford v. Clay. 1 5 . : | EL 


8. Mother by Colour of a Will, which is after found to be revoked, 
makes Leaſes for Fines and tall Rents, which the offered to account 
tor; yet the Court would not make them good, becauſe the Mother 
could not ſer or let Lands. Chan. Cafes 126, Paſch. 21 Car. 2. Hele 
v. Stowell. „ 5 
9. A Judgment Creditor, having extended a Moiety of the Lands, 
made a Leaſe for ſeven Years ol the fame, reſerving the full Rent; 
Chancery will not ſer this Leaſe atide, Fin. Rep. 115. Hill. 25 Car. 2. 
Doughty v. Stiles, Keat & al'. 5 N 
5 10. Four were Truftees, three leaſe ; it is a Breach of Truſt, and Leſſee's 
0 Bill to eſtabliſh his Poffeſſion and be relieved againſt Actions was dif» _ 
j miſſed, 2 Chan. Caſes 202. Mich. 26 Car, 2. Rothwell v. Huſſe x. 


ö —— —..— 5 | 8 11. Grant 


Eſtate. . | 

11. Grant to the Warden and Aſſiſtants for the Benefit of the Inka 

tants, for the Eaſe of Taxes, and tor the Relief of the Poor, they can. 

not make Leaſes without the Conſent of the major Part of the Inhadb. 

rants. Chan. Caſes 269. Mich. 27 Car. 2. Inhabitants of Sutton. C.. 
„ Bo 5 


2 
7 


(R. a. 6) Leaſes, Good or not on Account of the 
Maker and the Thing: - 0 


By Biſhops, Parſon &c. 


iſt, The 1. 32 H. 8. cap. X LL Leaſes made of any Manors Ec. by Tudentin 


| Lek: wot 28. & 1. . ſealed for Years or Life, by any Perſon feu 
Deed 5 In Right of his Church, fhall be good againſt him and his Succeſſors. 


' dented, and . 2. Provided not to extend to Lands whereof an old Leaſe is in Being, 
not by Deed unleſs it be expired or ſurrendered within a Year after the making of th 
Poll, or by mew, nor to any Grant to be made of any Reverſion of Manors, Lands . 


w the. Ir mor to any Leaſe of ſuch Manor, Lands Ec. which have not moſt Commonly 
muſt be been let to farm, or occupied by Farmers thereof by the Space of 20 Var 


| made to be- next before ſuch Leaſe made; nor to any Leaſe to be made without Impeach. 
3 from the ment of Waſte, nor to any Leaſe to be made for above z1 Tears, or thre 
ane Bend © Lives, from the Day of the making therecf. 
rhereof, or : F; te args SRI 
from the making thereof. 30y, If there be an old Leaſe in Being, it muſt be ſurrendered or 
expired, or ended within a Year of the making of a Leaſe, and the Surrender muſt be abſolute and 
not conditional. e | ä The | 
athly, There muſt not be a Double-Leaſe in being at one Time, As if a Leaſe for Years be 
made according to the Statute, he in the Reverſion cannot expulſe the Leſſee, and make a Leaſe for 
I.ite or Lives according to the Statute, nor e converſo, for the Words of the Statute be to make 1 
Leaſe for three Lives, or 21 Years, ſo as one or the other may be made, and not both. | 
5thly, It muſt not exceed three Lives, or 21 Years, from the making of it, but it may be for 
a lefler Term, or tewer Lives. . | | . 
öthly, It muſt be of Lands, Tenements and Hereditaments, manurable or corporeal, which ate 
neceſlary to be letten, and whereout a Rent by Law may be reſerved, and not of Things that lic 
in Grant, as Advowſons, Fairs, Markets, Franchiſes, and the like, whereout a Rent cannot be re- 
ſerved. . | MO | | 


achly, It muſt be of Lands or Tenements which have moſt commonly been letten to Farm, or o · 


cupied by the Farmers thereof by the Space of 20 Years next before the Leaſe made, fo as it it 
be letten for * 11 Years at one or ſeveral Times within thoſe 20 Years, it is ſufficient. A Grant 
by Copy of Court-Roll in Fee for Lite, or Years, is a ſufficient letting to Farm within this Stature, 
tor he is but Tenant at Will according to the Cuſtom, and ſo it is of a Leale at Will by rhe Common 

Law, but thoſe Lettings to Farm mult be made by ſome ſeiſed of an Eſtate of Inheritance, and 
not by a Gardein in Chivalry, Tenant by rhe Curteſy, Tenant in Dower, or the like. 

Sthly, That upon every ſuch Leaſe there be reſerved Yearly during the ſame Leaſe, due and pay- 
able to the Leſſors, their Heirs and Succeſſors &c. ſo much Yearly Farm or Rent, or more, as his 
been moſt accuſtomably yielded or paid for the Lands &c. within 20 Years next before ſuch Leaſe 
made. See (R. a. J) pl. 1. 85 Ro 5 e 
gthly, Nor any Leaſe to be made without Impeachment of Waſte ; therefore if a Leaſe be made for 
Lite, the Remainder for Life &c. this is not warranted by the Statute, becauſe it is diſpuniſhableot 
Waſte; Bur if a Leaſe be made to one for three Lives, this is good, tor the Occupant, it any happen, 
ſhall be puniſhed for Waſte. The Words of the Statute be, (Seiſed in the Right of the Church), 
| yer the Biſhop that is ſeiſed Jure Epiſcopatus, a Dean of his ſole Poſleſſions in jure Decanatus, an 

Archdeacon in Jure Archideaconatus, a Prebendary, and the like, are within the Statute, for every 
one of them generally is ſeiſed in Jure Eccleſiæ; But a Parſon or Vicar are excepred our of the 
Statute 32 H. 8. and therefore if either of them make a Leaſe for three Lives &c. of Lands 4c- 
cuſtomably letten, reſerving the accuſtomed Rent, it muſt be alſo confirmed by the Patron and Or- 
dinary, becauſe excepted our of 32 H. 8. and not reſtrained by the Statute of Primo, or 13 Elis. 
| _ pig 0 deen ſaid concerning a Leaſe for three Lives does hold for a Leaſe for 21 Years 
Co. Litt. 44. b. „ . 1 5 

* Contra per Keyling and Twiſden J. Sid. 416. Pemble v. Sterne. —— Becauſe the firſt Part of 
the Statute, as to the Leaſing, ſeems to refer to more ancient Time, and the laſt Part of the occu- 
pying by Farmers to the 20 Years, Ibid. FG ' 
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2. Brooke ſays, it ſeems that a Prebendary may make a Leaſe for 
21 Years by the Statute of 32 H. 8. which ſhall bind Succeſſors; 


lor Parſons and Vicars are there excepted, but not Prebendaries, therefore 


ir ſeems that the Leaſe ſhall bind; tor he is ſeiſe in Right of the Pre- 
lend, which amounts to Seiſin in Right of the Church, and fo Equity; 
Cuære. Er. Prebend, pl. 2. Hi 3 | 
z. 1Eliz, cap 19. C. J. It is enafed that all Giſts, Grants, Feoffments, It was re. 
Fines, and other Conveyances and EPates, from the firſt Day of this pre- ſolvad, that 


| rom EOS OF by the AE 
ſent Parliament ta be had, made, done, or ſuffered by eny Archbiſhop, or of N "1 


ber Biſhop of any Honours, Caſtles, Manors, Lands, Tenements, or liz. Biſhops | 
ger Hereditaments, being Part of the Poſſeſſions of his Archbiſhoprick or are general- 


Biſboprick, or united, appertaining, or * belonging to any the ſame Archbi-" Bhs Ing 


| ſbupricks or Biſhopricks, to any Perſon or Perſons, Body politick or incorpo- Eg he or In. 


rate, (ot her than to the Lauren's Majeſiy, her Heirs and Succeſſors ) where- tereſt of any 
by any Eſtate or Eſtates ſhould, or may paſs from the ſaid Archbifſhops or Land, Te- 
Biſhops, or any of them, and + other than for the Term of 21 Tears, or. pfent or 
ns 5 | | | Heredita- 
three Lives, from the Time of ſuch Eſtate made, and whereupon the old ac- ment. Par. 
cſtomed yearly Rent, or more, ſmall be reſerved and payable 1 early during cel of his 
luch Term of 21 Tears, or three Lives, fhall be utterly + void and of none Biſhoprick, 
ect, to all Intents, Conſtruct ions and Purpoſes, any Law, Cuſtom or 7; en, 
3 3 Oi a nga * Y Charge or 
Uſage to the contrary in any Wiſe notwithſtanding. +2 Incumbrance 
| ts | . JJ RE nyt out of that 
or any other Thing in their Diſpoſition to bind the Succeſſor, but only a Leaſe for 21 Years, or three 
Lives, of ſuch Lands, Tenements and Hereditaments, which have been uſually demiſed, and upon 


| which the uſual Rent ſhall be reſerved, according to the ſaid Act of the 1 Eliz, 10 Kep. 60, a. b. 


Trin. 11 Jac. Biſhop oft Sarum's Caſe. TN 1 c | 

If they make a Leaſe of any I ards uually demiſed, and reſerve the uſual Rent, according to the 
Statute of 1 Eliz. yet if all the Limitations preſcribed by 32 H. 8. be not purſued, As it it be not all 
in Poſſeſſion, or that the old Leaſe will not be expired or ſurrendered within one Year, (which is not 
prohibited by the Statute of the 1 Eliz, as was adjudged in For's Caſe) then ſuch Leaſe ſhall not 
bind the Succeſſor unleſs it be confirmed by the Dean and Chapter, for the Statute of the 1 Eliz, does 


| not enable any Archbiſhop or Biſhop, alone, to make any Leaſe. 10 Rep. 60. b. Biſhop of Sarum's 


Caſe, Dots | 
* Theſe Words in the Act of the 1 Eliz (belonging to the Archbiſhoprick or Biſhoprick) ſhall 
be conſtrued concerning the Archbiſhoprick or Biſhoprick. 10 Rep. 61. Biſhop of Sarum's Caſe, 
Such Conſtruction has been made to diſable the Biſhop to do any Thing but to make Leaſes for 
21 Years or three Lives, concerning the Biſhoprick, to bind his Succeſſor, As a Grant of the next 


Avoidance by the Biſhop of a Benefice to another, though it be confirmed by the Dean and Chap- 


ter, is reſtrained by the Statute of the 1 Eliz to bind his Succeſſor, as oftentimes has been adjudged, 


becau'e it was ſuch an Hereditament upon which Rent could nor be reſerved ; for all that which is 


not permitted by the Exception, other than &c. is reſtrained as to the Succeſſor by the general 
Purview of the Act. 10 Rep 60. b Biſhop of Sarum's Caſe £0 | : 

+ But ſuch Grant ſhall bind the Biſhop himſelf, notwithſtanding the Stature ſays that it ſhall be 
void to all Intents, Conſtructions and Purpoſes, for the Makers of the Act intended not only the Ad- 
v.rcement of Religion, but likewiſe the Increaſe of Hoſpitality, and regarded the Succetion more 


than the Biſhop himſelt. 10 Rep. 60. b. Biſhop of Sarum's Caſe, _ | 


4. King Edw. 6. granted to a Biſhop and his Succeſſors the Advowſon of Co. Litt. | 
the Church of L. to hold to his and their proper Uſe after the Death of the by X WE 
Incumbent ; The Biſhop made a Leaſe for 40 Years of the Advowlon, t $ C. but 
commence at ſuch Time as the ſaid Parſonage ſhould come to the Hands of mentions no- 
the Biſhop by Relignation, Death, or otherwiſe, of the Incumbent ; thing of the 
which Leaſe was confirmed by the Dean and Chapter; and alterwards 22 2 
the Biſhop died, and ſo did the Incumbent ; Reſolved, that the Leaſe ; 
Was void againſt the ſucceeding Biſhop, becauſe his Predeceſſor had 
nothing in the Parſonage impropriate during the Lite of the Incum- 
rata who ſurvived the Leſſor. D. 244. a. b. pl. 60. Mich. 7 & 8 Eliz. 

non, 5 

5. 13 Eliz. cap. 10. F. 3. All Leaſes, Grants, Conveyances, or Eſtates, 
made or ſuffered by any Dean and Chapter of any Cathedral Collegiate 
lurch, Parſon, Vicar, or any other having any Spiritual or Ecclefiaſtical 


x 
: 
1 
{ 

1 


302 Eſtate. 


Godb. 29. pl. 38. 2 Eliz. C. B. Macrow's Caſe. 


80 if it bad 10. A Biſhop after the Statute 1 Eliz. made a Leaſe of a Fair for 


ering the becauſe a Fair is but a Franchiſe or Liberty not manurable, out of 
Leſſee, yet it is not incident to, nor ſhall go with, the Reverſion; Reſolved, 5 Rep. 3. in Tewel'd 
ſhall have Remedy by Action of Debt for ſuch Rent reſerved on a Leaſe for Y ears, it follows that 


iſhop may grant a Fair for Years, but not for Life, becauſe Debt lies on ſuch Lease. Raym. 11. 


r 


—— 


Living, or any Honſes, Lands, Tithes, or other Hereditaments, being P. 
cel of their Cullege, Cathedral, Chapter, Hoſpital, Parſrnage, Vicarage : 
(ther Spiritual Promotion, or belonging thereunto, other then from 21 Wo 
or three Lives from the making thereof, and thereupon the accuſtomed Jearh 
Rent, or more, ſhall be reſerved, and payable yearly during the Term hi 

be utterly void to all Intents and Purpoſes. = | 1 
This Att fhall not make good any Leaſe or ot her Grant againſt the P rivat 
FCͤtratute of any Collegiate Church. „ | | 
A Bond ex- 6. 14 E/18. cap. 11. S. 15. All Bonds, Contracts, Promiſes and Cm.. 
wh odor nants, to be made for ſuffering any Perſon to enjoy any Benefice or cc. 
0 97 5 Promotion with Cure, or to take the Profits thereof, other thay ſuc 
cannot be a- Bonds and Covenants as fhall be made for Aſſurance of any Leaſe heren 
verred to be fore made, ſhall be of ſuch Force, and not otherwiſe, as Leaſes by the [ame Pu. 


for enjoying ade of ſuch Benefices and Eecleſiaſtica. o -, Cur 
ſucha Leatt Jens made of ſu efices a cleſiaſtical Promotions wth Cure. 


J. F. 16. All Leaſes, Bonds, Promiſes and Covenants, concerning B. 
nefices and Ecelefraftical Livings with Cure to be made by any Curate, ſpl 
be of no other Force than if the ſame had been mage by ihe beneficed Perin 
himſelf, that demiſed the ſame to ſuch Curate. | 

8. S. 17. Spiritual Perſons may let their Houſes in Market Towns 
or the Suburbs, ſo as it be not the Capital or Dwelling Houſe, nor have abry 
ten Acres of Land to it. OE 5 | | 

Provided no Leaſe be made in Reverſion, or without reſerving the acl. 
tomed yearly Rent, or without charging the Leſſee with Repairs, nor for « 
longer Term than 40 Years. _ 3 

9. At the Common Law a Biſhop might make an Alienation in Fee. 
Simple; but by 32 H. 8. 28. Biſhops without Dean and Chapter, or 
their Confirmation, may make a Leaſe for 21 Years, but with the 
Confirmation of the Dean and Chapter, may make a Leaſe for 1000 
Years; Bur by the Hat. 1 Elig. whether with or without Confirmation, 
rhey cannot leaſe but for 21 Years, or three Lives, and it muſt begin 

preſently from the making, and the Ancient Rent muſt be reſerved pay- 
able yearly during the Term; Arg. Le. 59. pl. 17. Paſch. 29 Eli 


o 


* 


» 


B. R. in Caſe of Bunny v. Wright and Stafford. 


2 Leaſe three Lives, rendering the Antient Rent, which was confirmed by the 
or 21 Dean and Chapter; Adjudged, that the Succetlor {hall avoid the Leaf 


Years, ren- 


ping 3 which a Rent cannot be reſerved, and fo the Leſſor & c. has no Remedy 
©: thi e . | 2 W 
Seer by Diſtreſs or Aſhe, 5 Rep. 3. a. Trin. 30 Eliz. B. R. Jewell's Cafe 
ſhall avoid it; for though the Rent reſerved be good by way of Contract between the Leſſor an! 
Caſe. —— 8. C. cited as adjudged. Ley 94 —— S. C. cited 10 Rep. 60. b. — S. C. cited 
2 Saund. 304. Arg. and ſays, that as it may well be collected out of the Book, it was a Caſe 008 
Leaſe for Life, and not for Years, and ſo no Reſolution in the Point, and that the Point of a Leite 
tor Vears at the End of the Caſe is but an extrajudicial Opinion only, and then if the Succeſbt 


it is ſuch Kent as ſhall go with the Reverſion, and that it does not lie in Privity of Contract only ; 
tor the Succeſſor of the Biſhop , who was the Leſſor, is not privy to the Contract of his Predecetior, 
but has ouly a Privity of Eſtate, viz. the Reverſion. — Though ſuch a Thing as a Fair cannot 
be leaſed by itſelf, yet it may be leaſed with a Manor; Arg. Agreed. Litt. Rep. $05, --—A 


Arg. Paſch. 13 Car. 2, B. K. 


And. 193. 11. Leaſe for Years was in Being, of which ſome were yet to come Bi- 
pl. 228. ſhop makes a Leaſe for three Lives; Adjudged a void Leaſe ; For che 


larier v. c ä 
Weiche, Intent of the Statute 1 Eliz. was not to tolerate two Leaſes in Elle at 


S.C. the the ſame Time, viz, one for Years and another tor Lives; the Wor 


Acton v. Pitcher. 


n 


2 


ee p | 8 v „ | . — a * f | . | 5 - 
there is (or) in the Disjunctive, viz. for 21 Years, or three Lives, and Leſſee for 


bit is apparent that both cannot be by the Statute at one Time. CS: 4 
orned, an 


Mo. 253. Cites Trin. 30 Eliz. C. B. Marle v. Wright and Green. r 
5 : F . 2 ö;* ¾. 
confirmed by the Dean and Chapter, but held void againſt an After-Biſhop by the Statute 1 Eliz. 
— Cro. E. 141. pl. 3. S. C. adjudged accordingly, though confirmed by the Dean and Chapter ; 
For as to the Rent reſerved on the Grant for three Lives in Reverſion, although it becomes due, 


vet the Succeſſor has no Remedy for rhe Recovery of it during the Leaſe for Years, either by 


Digreſs or Action of Debt, being reſerved upon a Leaſe for Life, nor by Aſſiſe, becauſe he had 
no Sciſin, and ſo is not due or payable according to the Intent of the Statute. | Fl 


12. A Leaſe made by a Prebendary is within the Equity of the Sta- 
ture 32 H. 8. cap. 28. becauſe that Statute ſpeaks ot Men ſeiſed in 
Right of their Churches, and a Prebendary is ſeiſed in Right of his 
Prebend ; Per toram Curiam. 4 Le. 51. pl. 132. Trin. 31 Eliz. C. B. 

13. A Parſon was deprived for ſlandering the Book of Common Prayer 
where he ought not to be deprived for the firſt Offence by the Statute 
1 £12. yet he cannot enter and make Leaſe till the Sentence of Depri- 
ration be annulled by Appeal. Mo. 228. at the End ot pl. 366. Mich. 


30 & 37 Eliz. B. R. Cowdry v. Acton. 


14. After the Death of the Dean, who was Party to a Leaſe not war- Le. 308. 8 
ranted by 13 & 14 Eliz, ſuch Leaſe ſhall be void, and the Succeſſor © C. cited 


with the Chapter ſhall avoid it. Carth. 13. cites Lincoln College's Caſe po > og 
3 Rep. 60. b. Mich. 37 & 38 Eliz. C. B.] 1 85 . 5 Claycole. 
| | = 5 3 Rep. 8 
60. in Lincoln College's Caſe, cites it to have been fo reſolved after great Doubt, per 39 Eliz x 
in Caſe of Hunt v. Singleton. — Bur per Atkins J. the Caſe of Hunt v. Singleton is hard, 


conſidering that the Dean and the Chapter were all Perſons capable, that a Grant ſhould hold 
in Force as long as the Dean lived, and determine then; he thought, they being a Corporation 
aggregate of Perſons who were all capable, that there was no Ditterence betwixt that Caſe and 
this, Ellis ſaid, that in Floyd and Gregory's Caſe, reported in 2 it was made a Point, and 
that 2 in his Argument denied the Caſe ot Hunt and Singleton; he ſaid that himſelt and 
dir 

followed the Report of Serjeant Bridgman, who was three or four Years puiſne, and that he miſ- 
took the Caſe. Mod. 205. pl. 35. Trin. 27 Car. 2, C. B. in Caſe of Chapter of Southwell v. 
Biſhop of Lincoln. | | ; wm TI 3 8 | 


15. The Biſbep of N. bad a Manor to which an Advowſon was ap- Mo. 542 
pendant, and granted the Advowſon to the Plaintiff for 21 Years, which = 719. 8.6. 
was confirmed by the Dean and Chapter, The Biſhop was afterwards but S P. 


tranſlated, and while the Temporalities were in the .Oucen's Hands the does not ap- 
5 p 9 


Church became void; the Queen preſented H. the Detendant, who was pear. 
admitted, inſtituted and inducted, againſt whom and the Biſhop the 
Plaintiff brought a Quare Impedit; Reſolved, that though it was ſuch 
an Hereditament whereof no annual Profit nor Rent can be reſerved, 
this Grant was void by the Statute 1 Eliz. becauſe it is Parcel of the 
Poſſeſſions and Hereditaments of the Biſhoprick, and therefore void as 
well againſt the Queen as againſt the Succeſſor, though it is good ſo 
long as he who granted it continues Bithop. Cro. E. 690. Trin. 41 Eliz, 
C. B. Armiger v. The Biſhop of Norwich and Holland. 
16. 43 Eliz. cap. 9. F. 8. All Fudgments to be bad, for the Intent to 
have or enjoy any Leaſe contrary to the Statutes 13 Elis. cap. 20. 14 Eliz. 
cp. 11- and 18 Elis. cap. 6. ſhall be void, as Bonds or Covenants made 
jor that Purpoſe are appointed to be v. 
17. A Layman is preſented &c. and makes a Leaſe which is confirmed 
by Patron and Ordinary, and after is deprived by Sentence declaratory, 
yet the Leaſe is good, for when he made the Leaſe he was Patron i» 
Falfo, and the Deprivarion ſhall not have ſuch Relation to make him 
0 Parſon ab initio, though it be declaratory, for the Succeſſor ſhall 
| * 5 ED ds not 


owland Wainſcot reported, and that nothing was fatd, of that Point, but that Ld. Coke 
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not have the mean Profits. D. 292. b. pl. 72. Marg. cites Tft 
48 Eliz. 7 R. | 2 f | | 
18. 1 Fac. 1. cop. 3. 8. 2. Every Archbiſhop and Biſhop ſhall I, 4 
abled to do or ſuffer any Thing, 4 27 r rick, 
Parcel of the Poſſeſſions of the Archvilhoprick or Biſhoprick, or belonging þ 
the ſame, may be aliened, charged or conveyed to the King; And al] ſuch 
Allienations, Charges and Conveyances, and all Confirmations of the ſan; 
ſhall be void. | . „ | 
Cro. J. 111. 19. Leafe of 7ithes by Biſhop for three Lives was reſolved not good 
Pl. 10. 8. C. becauſe no Remedy is tor the Rent by Diſtreſs nor Debt, and thereſon 


adjudged it cannot be called Rent; But otherwiſe had ir been a Leaſe for Vein 
) 


ard athrmed 


8 Denton. 
cited Arg. 


in Error. becauſe Debt lies. Me. 778. pl. 1078. Trin. 2 Jac. B. R. Talentiney, 


2 Saund. 304. ——— So of a Portion of Tithes, and though Succeſſor accepts the Rent, yetth 
Leaſe remains void; for it is made abſolutely void by the Statute againſt the Succeſſor, but not 4, 


U 


gainſt the Biſhop himſelf, Cro. J. 173. pl. 14. Trin. 5 Jac. B. R. Rickman v. Garth, 


20. Dean and Chapter being ſeiſed of a Manor in which are Copyholds 6 
miſable for three Lives, they let it by Indenture tor three Lives; Adjudget 
good. Cro. 6. 76. pl. 76. Trin 3 Jac. B. R. Baugh v. Haines. 

21. The Dean and Canons of Windſor in 35 Eliz. agreed to caft Inxy 
have Aſſurances inade to each of them of a Leaſe of cdrtain Part of the Þo. 
ſeſſions of the Charch, ſo that after Lots were caſt every one might knoy 
what Lands he ſhould have; they executed the Aflurances thus, yi, 
The Body corporate entered into a Bond of 500 J. to every Cano, 

who was to have the Leaſe, to be paid in a ſhort Time before the Ex. 
piration of the old Leaſe in Eſſe; and the Canon the ſame Day entered ino 
another Bond to the Corporation to pay them 510 1. it they made the Leit 
to him &c. and it was proved, that they agreed amongſt themfelye 
that one 500 l. ſhould be ftopped for the other, and that the Corpors 
tion was only to have 10 J. for the new Leaſe ; Decreed by Ld. C. E. 
gerton, that the Bond by the Corporation ot $5oo 1. to each Cano, 
was void by the Statute. 18 Eig. which mentions Bonds and Covenants 
be void which are entered into for making a Leaſe contrary to the Statute 
13 Elix. Mo. 189. pl. 1089. Hill. 4 Jac. in Canc, Dean and Canons d 
Windſor v. Penvin.  _- ©: | Me = | 
22, As to the diſabling Statutes of 1 Eliz. and 13 Eliz. the Word 
of the Exception out of the Reſtraint and Diſability of 1 Eliz, at, 
Other than for Term of 21 Years, or three Lives, from ſuch Time as al 
ſuch Grant or Aſſurance ſhall be given, whereupon the old and accuſtonel 
nearly Rent, or more, ſhall be reſerved; And to that Effect is the Excep- 
tion in the Statute of 13 Eliz, Firſt, it is to be underſtood, that neither 
of theſe diſabling Acts, nor any other, do in any Sort alter or chang? 
the enabling Statute of 32 H. 8. but leaves it for a Pattern in maty 
Things tor Leaſes to be made by others. ⁊2dly, Ir is to be known 
that no Leaſe ade according to the Exception of 1 Klix. or 13 Eli. and 
_ warranted by the Statute of 32 H. 8. it it be made by a Biſhop, or any ft 
Corporation, but it muſt be confirmed by the Deans and Chapters, 0! 
others that have Intereſt, as hatch been ſaid in the Caſe of the Parſon 
and the Vicar. Co. Litr. 44. b. | ; 
23. As it Biſhop make a Leaſe for 21 Years; and all thoſe Years be- 
ing ipent ſaving three or more, yet may the Biſhop make a new Leiſe 
to another for 21 Years, to begin from the making, according to tbe 
Exception of the Statute, but not a Leaſe tor Lite or Lives, as hath 
been faid, and this concurrent Leaſe hath been reſolved to be good 
well upon the Exception of 1 Eliz. in Caſe of Biſhops, as upon 13 Ell. 
which extend to Spiritual and Eccleliattical Corporations, aggregate dl 
. | mall 
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ln, any as Dean and Chapters &c. which 32 H. 8. did not. Co Litt. 
ll. 238 Put in the Caſe of the concurrent Leaſe in the Cafe of the Bi- 
ty, hop it muſt be confrrmed, Co. Litt. 45. a 


25. Allo the Exception of 1 EI. and 13 Fliz, doth differ from the 
datute of 32 H. 8 For the Leaſes for Years to be made according to 
the Exceptions of 1 and 13 Eliz. muſt begin from the making, and not 
ſom the Day of rhe making, but by Force of 32 H. 8. from the Day of 
th; making. Co. Litt. 45. a. | . 55 

26. And although the Statutes of the iſt and 13 Eliz. do not ap- 
ont the Leaſe to be made by Writing, yet it muſt therein, and in the 
eher eight Properties and Qualities beſore- mentioned, and required by 
12H. 8. follow the Pattern thereof (the concurrent Leaſe only excepted.) 
1 VVV 

27. Although the Exception in 1 and 13 Eliz, concerning the ac- 
mfcned Rent is more general than that ot 32 H. 8. and there is not any 
Proviſion for Leaſes made diſpuniſbable of Waſte &c. yet muſt the Pat- 
tern of 32 H. 8. be followed; For Leaſes wichour Impeachment of Waſte 
made by ſuch Spiritual and Eccleliaſtical Perſons, are unreatonable and 
| Cauſes of Dilapidations. Co. Litt. 45. a. : ; 

28, The Dean and Chapter of N. 37 H. 8. made a Leaſe for 50 Years, Brownl. 21. 
and 8 Eliz. they made a Leaſe to J. for 99 Years, to begin after the De- eee ” 
termination of the Leaſe for So Years, which expired 38 Fliz. In 42 Elis. Seeg; 
they made a Leaſe to W. the Plaintiſf for three Lives, reſerving Rent, and would lie 
a Letter of Attorney to make Livery, and covenanted that the Plaintiff ſhould though the 
enjoy the Lands againſt the Leaſe made to T. and all claiming under him. eh Wes 
I. brought Action againſt W. and had Judgment. W. brought Cove. . —= 


| . B I. 

if nant againſt the Dean and Chapter oz this Leaſe, Livery was made by i &C 
es the Attorney after three Rent-Days incurred. The Juſtices all agreed argued; 
fn that the Leaſe was good, and the Livery well executed by the Attor- ſed adjor- | 
# ney, who is not confined to any Time to make it; And alſo that the Ibid —— 
0, WA Leaſe for three Lives was not void by the Statute of 13 Eliz. becauſe S. C. argued 
10 the Dean who made the Leaſe for three Lives was alive at the Time of the at Bar 
9 Exiction; and judgment tor the Plaintiff. Mo. 875. pl. 1223. Paſch. n the 
a 10 Jac. Walter v. The Dean and Chapter of Norwich, : Jut die tend 

| | | for the 
(s | 55 8 | | NES Plaintiff, 
ty 29. It a Corporation aggregate makes a Leaſe not warranted by 13 Eliz. Ibid Said it 
7 ſuch Leaſe is void again/t themſelves ; But it a ſole Corporation make ſuch had been af- 
bl 


2Lenſe it ſhsll bind him, though it ſhall be void againſt his Succeſſors; ter adjudged. 


. fer Hale Ch. B. Hardr. 326. pl. 6. Paſch. 15 Car. . in Scacc. in Cale 655, e „ 

ot Morris v. Antrobus. wok | l v. Holland. 
e. | . CCC DEER —Le. 307. 
y cites the Biſhop of Coventry's Caſe. ——— Mo. 875. pl. 1225. agreed that it holds gocd during the 
n Lite of the Dean. ——— The ſame of Warden of a College Le. 309. Carter v. Claycole. — oh 
io A Leaſe being in Efſe the Dean and Chapter made a new Leaſe; it was reſolved that this was good 
F % long as the Dean was living, cited per Coke Ch. J. 2 Bulſt. 99. Paſch. 11 Jac. as the Caſe of the 
1 Dean and Chapter of Norwich. —— M hether a Parſon making ſuch Leaſe ſhall be bound by it 
ot himſelf See Goldsb. 139. Revet v. Hart, | | es fe eas 3 | 

30. The Biſhop of Salisbury granted the Office of Surveyor of a Ma- S. C. cited 

p Mr to Two, tor their Lives, with the Fee of 61. 13 s. yearly, whereas Cro. C. 259. 
a the Office was never granted but only to one. The Bithop and one of the g A (ve 1 
Grantees died, and the Survivor diſtrained tor the Rent-Arrear. Re- in the Cf y 
Y lolved, that the Grant was void by the Att 1 Eliz. which reſtaains of Walker 
n hops & c. from making unuſual Grants; and being void, could not v. Lamb, 
good by any Accident or Matter ſubſequent, (as here by the Death in which it 


ot one) to bind the Succefior ; that by the Common Law ſuch a Grant Mary "A 


1 ior two Lives, with the Atlent of the Chapter, had been good, though the Office 


1 
ö 
ol 
| 


r mäAZ2— nn pre rc ̃—d ß. ee an ne 


WE 


306 OE _ A Eſtate. 


of Official of jr had not been uſually granted tor two Lives before ; that the Grant ot 
an Frcbea- an ancient Office to one witn the ancient Fee by a Biſhop, ſhall not bing 


F X = . | 
ont 4 his Succeſſor, unleſs it is confirmed by the Dean and Chapter; and jt 


of a Hiſiep the Biſhop who made the Grant be tranſlated, or depoſed, or remoyeg 
are within it is void againſt the Succeſſor; and Judgment accordingly, 10 Ry, 
the Words 5g. b. Trin. 11 Jac. The Bithop of Sarum's Caſe. 

znd Intent : ; | | 1 

of the Statutes of 1 Eliz. and 13 Eliz. for they are Hereditaments, and are pertaining unto them, wy 
that a Grant of thoſe Offices to two where they were only grantable to one for Life, and being 
granted in Reverſion, is a void Grant by thoſe Statutes againſt the Succeſſors; for they reſtrain a0 
Grants but thoſe of Neceſſity, as well of Offices as of other Things not wartanted by thoſe Statuts 
Jo. 264. S. C. cited in S. C. and adjudged accordingly. 


31. Leaſe by Biſhop made diſpuniſhable of Waſte is void. Litt. Rey, 
306. Mich. 5 Car, C. B. Sheer v. Pentor. | : 
32. Pracentors of old Foundations are enabled to leaſe by the Su. 
rute ; otherwiſe perhaps of new Foundations; Per Hide J. and where 
2 Caſe was cited in the Exchequer that Leaſe made by the Chanters g 
Paul's ought to be confirmed; Hide ſaid, that they are not properly 
Chanters, but minoris Ordinis, and are only Singing- men; But Chan- 
ters, Præcentors &c. are Majoris Ordinis. Lev. 113. Mich. 15 Car. 2 
B. R. in Caſe of Biſco als? Strode v. Holt. | | 125 

Raym. 88. 33. In a Prohibition the Caſe was, A Prebendary, who had a prulin 
1 Juriſdlitt ion, made a Leaſe for Years of his Prebend, with all Prift, 
© S way Commodities and Advantages thereunto belonging. The Queſtion was 
Court di- Whether the Eccleſiaſtical Juriſdiction paſſed to the Leſſee, ſo ah 


vided, and could make a Commiſſary to hold Courts? The Court was divided, tuo 


dens di Judges being of Opinion, that the appointing a Commiſſary was anner- 


vided no ed to the Spiritual Perſon, and not to the Lay Body of the Prebend; 
Prohibition and two of another Opinion; therefore they ordered, that the Plaintif 


Was granted, ſhould declare on his Suggeſtion, and that the Defendant ſhould de. 


** er mur to it, that it might come judicially before the Court. Lev. 125, 
Things y Hill. 15 & 16 Car. 2. C. B. Sherrock v. Boucher. N 

as beſre „ | =D | . | 

the Motion till farther Conſideration. But afterwards Hide Ch. J. ſaid that the Right of Office di 
come in Queſtion, and upon that a Prohibition was granted. | | TEC 


34. A Prebendary or Churchman by 13 Eliz. cap. 10. cannot wt 
make a Leaſe of the Poſſeſſjons of his Prebend without Deed. Vavgh, 19) 
Hill. 19 & 20 Car. 2. C. B. in Caſe of Holden v. Smallbrook. 
35. If a Biſhop makes a Leaſe for Years, and the Leſſee ſurrenders, 
and the Biſhop keeps the Land in his Hands as long as the Leak 
haas Exiſtence, the Succeſſor notwithſtanding may demiſe the Land, be- 
cauſe the Leaſe hath Exiſtence to ſome Purpoſe ; Per Twiſden J. Rayil 
185). Hill. 19 & 20 Car. 2. B. R. in Caſe of Pemble v. Stern. 
Sequeſtra- 36. If the Temporalities are 20 Tears in the King's Hands, this does 


tion does" not hinder the Demiſe ; Per Moreton J. Raym. 166. Hill. 19 & 29 
not hinder ou | | on | | T 
the Demiſe; Car. 2. B. R. 1 pes 

Snake Ennio Rs : 9 

in the King's Hands its a great Doubt, and this Statute being an enabling Law imollcs @ Kron Neps 


rive that it ſhall not be otherwiſe, being an introductive Law; Per Windham J. Ibid.—— ber 
Tu iſden J. according to Moreton J. Ibid. 167. cites Cox Biſhop of Ely's Caſe. _ 


K = 2 37. In a ſpecial Verdict in Ejectment the Caſe was, The Lands in 
| T. an 


| & Queſtion was Parcel of the Inheritance of the Archbithops of Vork; 
the Court 2 158 k dr R s . 
divided, that a Leaſe was made thereof in 1604, reſerving the ancient Rent 


Keeling and That Anno 1630, the Leſſee ſurrendered it 10 Archbiſhop Harſenett; and 


Twiſden That ever fince it was kept by him and the ſucceeding Arc hbiſtops in Di. 
held the meſne, till the Tear 1660, and then Fruyn Archbiſhop of York _ 7 
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leaſe of it for 21 Tears to the Plaintiff 5 and the Queſtion was, Whe- Leaſe good, 
ther this was a good Leaſe within the Stature 3 H. 8. by which Bi- bur Wind- 
ſhops have Power to make Leaſes for 21 Years of ſuch Things which ham and 


| | FIRES | 
have for the greater Part of 20 Years laſt paſt, before the making e contra 


thereof, been commonly demiſed, and in this Caſe the Lands had not Bur after- 
teen demiſed for 30 Years laſt paſt before the making of this Leaſe? wars 
Two judges were of Opinion, that this Leaſe was not good, but may aer J. 


ng dead, 


te avoided by the Succeſſor, becauſe the Statute being an enabling Keeling and 


Law, ought ſtrictly to be purſued ; all enabling Laws imply a Nega- Twiſden 


ive, that it ſhall be ſo and no otherwiſe ; TWO Judges of another O- gave Rules 


pinion, (viz.) that the Meaning of this Statute was to reſtrain Bithops 2 2 7 
tom making Leaſes of their Ancient Palaces and Demeſne Lands which plaintiff that 


| vere never demiſed before, and that it did not extend to ſuch Lands the Leaſe 


which had been demiſed, and had gained an accuſtomed Rent; for if was good, 


ſhould be conſtrued literally, rheſe Inconveniences might happen, bois 


that if a Biſhop thould keep the Lands in his Hands for the Space of 11 tranſmitied 


Years, he can never make a good Leaſe of them atrerwards for 21 into the Ex- 


Years ; ſo if he ſhould be diſſeiſed, and kept our of Poſſeſſion for 11 chequer- 


Years, he would be in the ſame Caſe ; No Judgment was given; but 4 mf 


the Cauſe was adjourned, Et lic pendet. Nelſ. Abr. 1094, 1095. pl. 16. tended and 


cites Ray m. 166. [19 & 20 Car. 2. B. R.] Pemble v. Sterne. Aͤrected) 


Niſi; but 


aſterwards Exceptions were taken to the Pleadings, whereupon Judgment was ſtayed. —— Sid. 316. 
fl z. S. C. the Court ſeemed that the Leaſe was good, and that it is very hard to tie this up to the 


Words of the Statute where the Intent is purſued, which is only to preſerve the Antient Revenue; 
{d adjornatur. — — Ibid. 416. pl. 17. S. C and Judgment ordered accordingly to be entered for 


* 


the Plaintiff, but on other Exception taken adjornatur. 


38. Leaſe for Vears by parſon confirmed by Biſhop Oc. does not de- Vent. 244, 
termine by Death of the Parſon, as it does for his Non-re/tdence. 2 Lev. a tg 0. 
61, Trin. 24 Car. 2. B. R. Baily v. Monday als' Murrin. hejq accor- 

8 W e | LE Lg | dingly by 
all the Juſtices. ——— See Reſidence (B) pl. 1. in the Notes, 5 


39. Biſhop grants the Stewardſhip of a Manor to F. S. for Life, and 
ſays not for whoſe Life, it ſhall be for Lite of the Grantee. Cro. C. 
16. pl. 8. Mich. x Car. C. B. Cook v. Younger, _ 5 

40. The Chapter of the Collegiate Church of S. was ſeiſed of the Advow- Ms a 
ſm of H. in Groſs, in the Right of their Church, and preſented one, 5 1 
and then granted the next Avoidance do K. from whom by meſne Aſſign- agreed that 
ments it came to B. who after the Death of E. preſented the Defendant; the Statute 
It was argued that the Words Deans and Chapters in the Statute 13 Eliz. 13 Eliz, 
ap, 10. might be taken ſeverally ; tor of this Chapter there is no Dean Trip 96. 
that if they were to be taken jointly, then a Dean alone could not be Lau, and 
within this Law, in reſpe& of thoſe Poſſeſſions which he holds in that the _ 
Right of his Deanery ; and as to the Grant of rhe next Avoidance it Grant of 
Was inſiſted that the Statute reſtrains all Gitrs, Grants &c. other than the next 


. Avoidance 
ſuch upon which the old Rent &c. and that the Grant was void ab was not 


lnitio, or elſe it muſt be good for ever; for here is no Dean, after whoſe good; be- 


Death it may become void; and to this the Court agreed, and gave 2 it 
judgment for the Plaintiff, Mod. 204. pl. 35. Trin. 27 Car. 2. C. B. U thoſe 


who were 


douthwell (Chapter &c.) v. Lincoln (Bithop) and J. S8. not Head of 


5 | orgs 3 1 | the Corpo- | 
ration, and it muſt be void immediately or not at all, and Judgment was given accordingly. | 


| 
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Mod. 203. 41. Two Manors were uſually let for 671. a Year, the Biſhop Jets ui | be 


pl. 34 8. C. of them tor 21 Years, reſerving the old Rent, The Statute 1 Eliz. ca 

| | | Fee he 5 . tha 
| acne 19. ſays that all Leaſes ſhall be void oa which the old accuſtongy 2 
in 3 Rent is not reſerved. North, W. indham and Atkins held the Ley; hel 
that Judg good. 2 Mod. 57. Trin. 27. Car. 2. C. B. Threadneedle v. Ly nam. | , 
| | ment athirm- | | f | | | | | an 
| ed upon a Writ of Error in B. R. —— Freem. Rep. 92. S. C. argued, —— Ihid. 119. pl. 129, Dal 
| S. C. argued, Er adjornatur. — Ibid. 165. p81. S. C. argued, and the Court ſeemed to inelie 180 
| trat the Teaſe was good; Sed adviſare volunt. —— Ibid. 179. pl 191. 8. C. argued by the Judges; wt 
} and Judgment that the Leaſe was good. — But in all theſe Reſpects it appears that in Vaughan ( vil 
[ I. his Time he and Ellis held the Loos not good ; bur he dying, and North being made Ch, | 55 
"[udgment was given that it was good, Ellis diſſentiente. See the Argument of Vaughan in Freen, Are 

4 Rep. 183 to 189. ——— = Pollexf. 176. 8 C. being Pollexfen's ſecond Argument provided for the | 
| Pl intiff in Error; bur he ſays that Hale Ch. J. was fo ſtrong againſt the Plaintiff that he would ng ; 
þ admit of a ſecond Argument; but towards the End of the Term, when he intended to reſign, affim, I 
ed the Judgment. 3 | 2 | | Ns WY 


42. A Biſhop may grant Offces for one, two, or three Lives, if k E 
had Power 1o to do before the Statute 1 Eliz. cap. 19. but otherwise 1 


| he cannot. 2 Lev. 136. Trin. 37 Car. 2. B. R. Ridley v. Pownell, of 
| 43. 1 V. & 1. cap. 16. F. 3. Makes good a Leaſe made by a Simoni. ha 
| ack /or a good and valuable Conſideration to any Perſon not privy to or hab. tut 
. ing Notice of the diimony. | pa. 
| ; „„ | | e 
i 5 | | | | 1 * 
| The Effect of Non-Refidence as to Leaſes by Clergymen, See ti, - 
| | Reſidence (B). _ %ö;õ]Ü ]Wꝛt * 
| ws 1 See tit. Confirmation, _ By 
RE | of 1 
| OG ON OT | the 
| . Sta 
(R. a. 7) Leaſes. By Parſon &c. 
Good or not in reſpect of the Rent, Reſervations &c, WM ©: 
|! Hereby firſt 1. 32 H. 8. cap. 28. LNacts, that upon every ſuch Leaſe there be f. 1. 
it appears, K . . ſerved ſo much Yearly Rent as has been uſu} aft 
(as has been 51 7: | 1 g a 
faid) that Paid Jor the Lands ſo let, within twenty Years next before ſuch Leaſe nad, tio 
nothirg can and the Rever/roners of the Manors, Lands &c. ſo let, (after the Dea Ca 
be demiſed of ſuch Leſſor or his Succeſſors) may have ſuch Remedy againſt ſuch Li, 15 
y Autho- h, Wein, . at 1 Wo Oy | 
Thy af chis = Executor and Afigns, as ſuch Leſſor might have had againſt ſuch for 
Act, but Leſſee, _ es e 1 i 2 
that wheie OS, 1 . | iS Ar 
out a Rent may be lawfully reſerved. 2dly, That where not only a Rent was formerly reſerrch * 
but Things not annual, as Heriots, or any Fine or other Profit, at or upon the Death of the Ft de 

mer, yet if the Yearly Kent be reſerved upon a Leaſe made by the Force of this Statute, it ſuihs 
dy the expreſs Words of the Act, _ | „ | | | 

_3zdly, If he reſerve more than the accuſtomable Rent, it is good alſo by the expreſs Let! 
of the Act; but if 20 Acres of Lands have been accuſtomably letten, and a Leaf: is made of thot Of 
20, and of one Acre which was not accuſtomahly let'en, reſerving the accuſtomable Yearly Rent, Ci 
and ſo much more as exceeds the Value of the other Acre, this Leaſe is not warranted by the 3G | 
| | for that the accuſtomable Rent is not reſerved, ſeeing Part was not accuſtomably letten, and the . 
| Reyt iſſues out of the whole. | | | | | . 

| athly, If Tenant. in Tail let Part of the Land accuſtomably letten, and reſerve a Rent ! | 
Rata, or more, this is good, for that is in Subſtance the accuft5mable Kent. TE. | 
thy, If two Coparceners be Tenants in Tail of 20 Acres, every one of equal Value, and 4, fo 
| cuſtomably letten, and they make Partition, ſo as each have 10 Acres, they may make Leales © 5 
their ſeveral Parts, each of them reſerving the halt of the accuſtomable Rent. 


6rhly, If the accuſtomable Rent had been payable at 4 Days, or Feaſts of the Year, yet if it be 
reſerved Very payee at one Feaſt, it is ſufficient; tor the Words of the Statute ate“ reſerve 
1 8 


z. Arc. 


Nearly,” Co. Litt. 44. b. | 


ETC 


0 
— 
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3. Archbiſhop of Vork made a Leaſe for Years which was confirn'd by Mo. 51, pl, 
the Dean and Chapter, rendering Rent to him and his Succeſſors, provided 1 Eires's 
that in the Time of Vacation the Rent ſhould be paid ta the Chapter ot York, Ig, b. 2 


: 5 aer di 10, held that 
| ut in Fure ſuo proprio durante quolibet tempore talis Vacations ; this was the Condi. 
held a void Proviſo. And. 9. pl. 19. Patch. 4 Eliz. Anon, tion was 


| | 3 e + Fepugniant 
and void. D. 221. b. pl. 20. S. C. and the Reſervation to the Chapter held not good. 


Dal. 52. pl. 31. S. C. argued by the Judges, and Judgment accordingly.- - Bendl. 129. pl. 191, 
„ 4 A ö bh was a void Proviſe, becalle the Rent ' not reſerv'd to he Chapter, and is alſo 3 
to the Reſervation, and likewiſe becauſe this Rent cannot be paid to the Chapter; that being tne Bod 
without a Head, viz. the Dean, and this Proviſo is no Condition, but a Limitation or Demonſtratio fa, 
und it cannot take from the Queen her Title to the ſaid Rent in the Time of Vacation of the ſaid 
Archbiſnoprick; And Judgment was given accordingly.— 8. C cited 4 Le. 71. N 


4 Rent reſerved payable Yearly inſtead of Quarterly, the ſame is 
| yichin the Letter though not within the Iutent of che Statute, ſo if 

made payable off the Land. Per Clench J. 4 Le. 78. pl. 166. 28 
Elin GB. 3 | 3 1 | 
F. Dean and Chapter made a Leaſe of Lands to J. S. for the Lives 6 Rep. 39. 
ol three others, reſerving the ancient Rent Half-yearly where it uſed to The Dean 

5 . © . and Chapter 

have been reſerv'd ©uarterly, adjudged that this is not void by the Sta- of Warcel. 
tute 13 Eliz. cap. 10. And though the ancient Rent was uſually made ter's Cafe. 
payable Quarterly, and by this Leaſe it was to be paid only Halt- S. C. and 
yearly, yet it was held well enough; For it is for the Succeſſor's Be- + 0s Joy 5 
| nefit, and there is no impairing of the Rent; and a Leaſe to J. S. for the be eder 
Lives of three others, or to three tor their three Lives is all one within reſerv'd, © 
the Intent of the Statute, Cro. J. 76. pl. 6. Trin. 3 Jac. B. R. the Statute 

ü 7 | | e e is ſatisfied 
Baugh v. Haynes. 5 ” ER of 
of that Word, and ſo there is a Diverſity between this Caſe and that of the Ld. Mountjoy ; For 
there the Word Annually was wanting, the which explains the Intentions of the Makers of the 
| Statute of 13 Eliz. 0 e e > SE: 


6. If a Prebendary leaſes a Park excepting the Deer, and aſter that 
Leaſe is ended he leaſes the Park without excepting the Deer, this 
hall not avoid the Leaſe. Arg. 3 Bulſt. 291. cites 11 Rep. 46. 

Mich. 12-Jac. ] in Liford's Cafe. 5 | : 

. A Prebendary made a Leaſe of Lands Parcel of his Prebendary, Cro. J. 453 
| with an Exception of Oaks, Aſh &c. and this Leaſe was confirmed, a F 18 | 
afterwards this Prebendary made a ſecond Leaſe without and ſuch Excep- cordingly.— 
tion in it, this ſecond Leaſe was held void upon the Statute 13 Eliz. S. C. cited 
cap. 10. becauſe of the Want of the Exception. 3 Bulſt. 290. Paſch. Palm. 106 — 
15 Jac. Smith v. Bowles. „ 1 e 
former Leaſe more large then out of a new Leaſe vitiate the new. Hardr. 325. pl. 6. Paſch. 15 Car. 2. 
—— Ley. 74. S. P. per Hutton * Arg. in Caſe ot the Biſhop of Chicheſter v. Freeland. 
And cites the Caſe of Smith v. Bowles. 13 Tac. Cro. J. 458. and was for not excepting Crab-Trees. 
—— 3 Bulſt. 290. S. C. —— For it is not the ancient Rent where more is leaſed then was 
before. Cro. J. 459. pl. 5. Hill. 15 Jac. B. R. Smith v. Bole. Hi N = 


8, Fee payable twice a Near where it uſed to be granted payable only Ley 72. 
once a Year, yet good, Cro. C. 16. pl. 8. Mich, 1 Car. C. B. mw 18 
Cook v. Vounger. 5 TY E e 

9. Biſhop grants a Leaſe for three Lives, viz. to A. for Life, Re- 
mainder to B. for Life, Remainder to C. for Lite, it is not good. Cro. 

C 94 pl. 21. Mich. 3 Car. C. B. Owen v. App- Rees. 

10. The Office of Regiſter of the Bp. of R. was uſually granted be- 
fore the Statute 1 Eliz, in Reverſion. It may ſtill be granted in Re- 
verſion with the Confirmation of the Dean and Chapter; And if ſuch 

N 4 yo Grant 


- — 


%%% ‚˖ ͤ¶ TT Dn 


— 


—— — — — 


Grant be made with a Robe of 13 5. 4d. where the uſual Grants wer g 
a Robe, or 13 5. 4d. this does not vitiate the Grant of the Office, by 
ſhall be void only tor the Fee after the Death of the Grantee, Jo. zu. 

3 pl. 24. Mich. 8 Car. B. R. Young v. Stowell. 5 

0 * 11. Anno 13 Car. 2. the Petty Cannons of St. Paul's made a Lei 

Ch. J; do the Plaintiff and his Wife of the Rectory of St. Gregory's for 2 

Chan. Kay. Years, rendring gol. per Ann, and the Plaintiff covenanted further toy 

121, 122. Yearly a couple of Capons, or 6s. 8d. in Money; and it appeared thy 

0 yg 4 J. former Leaſes had been made of this Rectory, reſerving different Ren, 

| Motun a; under gol. per Ann. but in the laſt Leaſe, that was made before the It, 

a Caſe ot now in Olieſtion, there was 40 J. per Ann. Rent reſerv'd and a couple 

undoubted Capons, and that the Exceptions out of the other Leaſes were mot 

1 large than out of this Leaſe; Hale Ch. Baron held that the Stays 

never can be 3 2 II. 8. cap. 28. is a Pattern for expounding that of 13 Eliz. cap. 1 

ſhaken, but but that the accuſtomed Rent mention'd in the Statute ought to be under 


cites it by of rhe Rent reſerved upon the laſt Leaſe and not upon the firſt; For thy ; 3 
; rar Rent, having been altered ſince, cannot be called the accuſtomed Ren: 1 | 
Atwood. And in te former Leaſe the Capons were reſerved, and ſo Part of the Ren; 7 8 
The run- but here the Leſſee only covenanted to pay them, but that Covenant will ax ad 
ringofa bind the Wite il the ſurvive her Husband. Hardr. 325. Paſch. 1; Term 
Colt was re- Cr. 2. in Scacc. Morris v. Antrobus. 8 bw 
ſerv'd in a ; | | 5 | who 
former Leaſe bur omitted in an after Leaſe, but it was argued that this was reſerv*d to the forme: leaſo 
Leſſor only, and his Aſſigns out of the Land of the Leſſee to whom the Leaſe was firſt made, ony Ll 
that this Leaſe was expir'd; and that the Succeſſor cannot reſerve Paſture out of the Land of the fit 10 
Leſſee, and that ſuch Reſervation is void, but that otherwiſe perchance it is it the Reſervation ö 105 4 
general, and to this the Court agreed. Palm. 104. 106, Paſch. 17 Jac, B. R. Enſden v. Denni Lette 
” | | . | the s 


2 Lev. 61, 12. In a Special Verdict in Eje&ment the Caſe was, A Vicar mai: 1 
3 % Leaſe, rendring Rent during the Term, and payable at the uſual Fei, 
S C&S. b. or within 10 Days after, which Leaſe was confirmed by the Archbiſhy, 
agreed ac- Patron of the Vicarage, and by the Dean and Chapter of Canterbury; 
cordingly, the Queſtion was, Whether this Leaſe ſhould bind the Succeflor? l 
=_ RON. was objected that it was void, becauſe the Rent was reſerved on the uſul 
Sores Feaſts, or within 10 Days alter, ſo that the Term ending at Michael. 
Advantage mas would be expired before the laſt Payment was due, for that ws 
it the Pre- not till 10 Days after; but adjudged, that becauſe the Reſervation ot 


deceller. Rent was during the Term, the Leſſee ſhall not have 10 Days af 


3 Michaelmas in che laſt Year. Veur, 244. Trin. 25 Car. 2, B. R Lis 
z; Keb. Bally v. Murin. | END Li 
193. pl. 4. 5 8 | | did 
Baily v. Man. S. C. & S. P. held accordingly. | ” | Tr 

13. If a Dean and Chapter have once increaſed their Rent they en 
never go back, becauſe the Statute reftrains it. Per Holt Ch. ]. 
. 2 Vern. $43. pl. 485. Paſch. 1706. in Cale of Orby v. Ld. Monun, 
Jars per : 14 A Biſhop made a Leaſe of two Manors, whereas the former 
Holt Ch. |. 


8 Leaſes were ot thoſe two and a third, excepting the Third reſerving ihe 

This could one | | 7 V5 | Wo 
| not be help. ancient and accuſtomed Rent, but not ſpecitying any; The Rent at 
ed by Ap- Which the third uſed to be ler was 321. per Ann, This is a void Leale, 

port ionment. not only as * Cro. Car. 94. reports ir, becauſe no Kent is thewn in 

Owen v. certain, bur becauſe (as Vaughan Ch. J. 3 Keb. 380. in Caſe o 

Thomas 3 = | 

Ap precs. Threadneedle v. Lynas mentions) three Manors were uſually let, 

| | and cow the Leaſe was but of two Per Trevor Ch, J. who ſaid that 

taking both theſe Reaſons together, upon both which he thinks the 

Judgment was given, and not upon one lingly, the Leaſe was Certawly 

void, becauſe there never was any ancient Kent tor two, but tor chree 

Manors, but if 321. per Ann. had been reſerved for the two upon this 

| Leafe, it had been undoubtedly good. 3 Ch. Rep. 109. in Cale 0l 
:QOrdy'y, Ed; Mohn. | EE 2 a 
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Eſtate. 1 


(R. a. 8) By Parſon &c. 


Commencement. Concurrent Leaſes. 


1. 18 Eliz. cap. LL Leaſes made by any any Dean and Chapter, 

> 34; J. 2. Parſon, Vicar c. where another Leaſe for 

| Years is in being, not to be expired, ſurrendered, or ended, within three 

ars next after the making of ſuch new Leaſe, ſhall be void. 

S. 3. All Bonds and Covenants for renewing, or making of any 

Laſe, contrary heretnto, or to the 13 Elia. ro. ſhall be viid. | 
| 2, E. G. Archbiſhop of York, made a Leaſe for 21 Years &c. 10 And. 65. 
F. the Plaintiff, dated 6 Nov. 18 Elis. habendum a Datu Indenturæ, gl- A, 
| which Leaſe was confirmed by the Dean and Chapter, there being four: * 1 _ 
Years of an old Leaſe for 40 Years unexpired, Atterwards E. G. was re- &. &. cited 
n moved to Canterbury, and then S. elected Biſhop of York. The firſt Le. 148. in 


1 Term ended, and the ſecond Leſſee entred. S. made a Leaſe to C. Y _ 
| who entred and ejected F. Adjudged that the Leaſe to F. was goed by Resolution 
4 | 1eafon of the Confirmation, though without that it would not be good ; of Fox and 


6 and held that the ſaid Leaſe being to commence immediately in Eftoppel, but Collins's 
wt in Intereſt, was not void by the Statute 1 Elix. neither within the N 
Letter, nor within the Intent of the Statute, becauſe it is not prejudicial to Ger nd 

the Succeſſor, and the Statute is ſatisfied in the Intent if it be not a concurrent 


longer Eſtate againſt the Succeſſor than 21 Years, or three Lives, and Leaſes for 


T 
fs, though the Leaſe would not be good by the Statute 32 H. 8. againſt v. and 
005 the Succeſſor becauſe there was another Leaſe in being, yet it is not a eee 


void by the 1. Eliz. but capable of Confirmation, and by its having concurrent 


Po . 0 ö , 

I the Confirmation ſhall bind the Succeſſor. Mo. 107. pl. 251. Trin. Leaſes for 

ul 21 Eliz, in Cam. Scacc. Fox v. Collier. wy ; ghee Lives, 
el. xudped void in Elmer's Caſe, 5 Rep. 2. but to him is the ſame Reaſon in both Caſes ; Per 
[48 Hutton J. Arg. Ley. 78. Paſch, 1 Car. in Caſe of Cheſter Biſhop v. Freeman. „ 


3. Biſhop makes a Leaſe for Years and dies; His Succeſſor makes a Mo. 253. 
Leaſe for three Lives, (the Leaſe for Nears not ended) the Leaſe for three pl. 400. El. 


Lives is void, but Judgment was given againſt the Bithop becauſe he g 


did not plead the Statute 1 Eliz. which is a Private Act. 5 Rep. 2. b. 8. P. held 

Trin, 3o Eliz B. R. Elmer v. Page. „ 5 and adjudg- 

VV | 5 e EOS ed accord» 
an ngly———Le. 59. pl. 77. Bunny v. Wright S. C. argued but nothing ſaid by the Court. —— 
]. JC. cited by Coke Ch. |. as reſolved. 2 Brownl. 164. | | os 


4. Dean and Chapter leaſe a Houſe for ten Years to B. and then 8. C cited 
- leaſe it for forty Nears to C. it is voidiby 13 EI. 10. and not warrant- 3 2 7 


by 14 Eliz. 12. For this is a Leaſe in Rever/ſion, Cro. E. 564. cited Vent. 


0 pl. 52. Paſch. 39 Eliz. C. B. Hunt v. Singleton. | e 

0 \ e | | | 25 Car. 2. 
of B. R. and fays\ the like was reſolved in C. B. 14 Car. 2. in the Caſe of Ul yn v. Ulild, of a Leaſe 
et, of the Dean and Ch apter of Weſtminſter, and there the Court denicd the Opinion in Thompſon and 
0 Trafford's Caſe, Poph. 9. Cart, 15. Mich. 16 Car. 2. C. B. Bridgman Ch. J. ſaid, that this 
| Caſe of Popham is clearly contrary to Law, and thinks Ld. Popham was wronged in it; that as for 
he kunt and Singlcton's Caſe, there has been Endeavours to evade it; but he thinks it impoſſible, 
1y ad that he has the Record. 8. C. of Hunt v. Singleton cited Mod. 205. Trin. 24 Car 2 and 
nee Atkins ſaid, that he thought it a hard Caſe conjidering that the Dean and Chapter were all Perſons 
nls pale, and that a Grant ſhould hold in Force ſo long as the Dean lived, and determine then. Ellis 
of ud, that in Floyd and Gregory's Caſe reported in Jones, it was made a Point, and that ones 


in his Argument denied the Caſe ot Hunt v. Singleton, and ſaid that he and Sir Rowland Wainſcott 
— — mne 8 RARER ARRAN re port- 


74 4 
— — — 


„ Eſtate. 


| reported it, and that nothing was ſaid of that Point; but that Ld; Coke followed the Report of g 


jeant Bridgman, who was 3 or 4 Years their Puiſne, and that he miſtook the Caſe. 


5. Concurrent Leaſes made by Biſhops at this Day are good if q. 
firmed by Dean and Chapter; For no Statute alters the 32 H. 64 
to that; Per Tirrel J. and on this Ground ſtands the Difference h;. 
rween concurrent Leaſes made by Biſhops, and by Dean and Chayy 
| Cart. 12. Mich. 16 Car. 2. C. B. in Dean of Weſtmigſter's Caſe 
Said to have 6. A Leaſe made by a Parſon, 11 Sept. to commence at Michalny 


1 | been ſo ad next; is a Leaſe in Reverſion, and void. 2 Lev. 62. Trin. 24 Cu. 
E judged. Le. O's 5 | | | "NO 
: 26. in Cafe B. R. * Baily v. Munday. | | 

1 | "of Lerur v. HED ED | a ; | | 

1 Wroth —— Co Litt. 45. a. is, that it muſt begin from the making, and not from the Day «th 


making, — D. 246. pl. 69. Marg. cites Co. Litt. 45. a. | 5 
* Vent. 244. S. C. & S. P. held accordingly per tor. Cur. and not warranted by the Statute 1 


| Eliz. — 3 Keb. 46. pl. 22 Baily v. Munne, S. C. argued, ſed adjornatur. Ibid. 10 f 
1 | 15. S. C. argued, ſed adjornatur. —— Ibid. 193; pl. 43. Baily v. Man, S. C. adjudged according, 
1 Vent. 246. 7. By Hale Ch. J. a Vicar may make a concurrent Leaſe, the .pric 
F 3 1 an Leaſe being to determine within three Years, to which the others fad. 
1 5 05 thing, Twiſden only ſeeming to diſagree to it, 2 Lev. 62. Trin. 23 C. 


2. B. R. in Caſe of Bayley v. Monday. 5 

? 38. The Statute 18 Eliz. which allows a concurrent Leaſe, ſo thi 
i there be not above three Years of a former Leaſe in being, extend 
| only to the 13 Eliz. for it is recited therein, and makes no Alreratin 
| ot the Starute 14 Eliz, and this was the Opinion ot Hobart in Cat 
| | and Taplour's Caſe, fo. 269. and ir has been often held that it a. 
tends not to the Statute 1 Elig. concerning Biſhops, and two of the 
Judges ſeemed to be of that Opinion, (and Twiſden ſtrongly.) But of ti 
Hale doubred and rather conceived the contrary, viz, That if the Leit 
had been to commence preſently, it had been good and a concurrat 
Leaſe, becaule there was leſs than three Years in being of the fomet 
 Leale, and that the Statute 18 Eliz. qualifies Leaſes made upon then 
| 


2 —— ———__ — 


Eliz. as well as thoſe made on the 13 Eliz. becauſe the 14 El iz. does u 
repeal the 13 Eliz. but is a kind of an Appendix to it, and enlarges ita 
to Houſes in Market Towns; and therefore the 18 Eliz. reciting the1} 

Eliz. doth by Conſequence recite the 14 Eliz. alſo, and there is ſi 

a Connection between all the Statutes concerning theſe Leaſes by Ecclifiþ 

cal Perſons, that they have been taken into the Conſtruction of one aniit, 

And that the Caſe of Crane v. Taylor is concerning Covenants oh) 

Vent. 246. Trin. 25 Car. 2. B. R. in Caſe of Baily v. Murin. 

Id. Raym. 9. A Prebendary made a Leaſe &c. for Lite Habendum a Dull; 
REP. "4. The Queſtion was, whether this ſhould bind his Succeffor ? and it ww 
Nagel by _ Inliſted, that it ſhould not, becauſe by the Statute 13 Eliz. cap. 1% 
| three Juſti- thote Leaſes by Eccleliattical Perſons are only good which are b 
| Ces that the commence trom the Time of the making, but here the Time and te 
e e Day ot making is excluded, and that it does not commence till the 
| Ee Ch Day after, and therefore void; But this was denied on the other dice, 
| EE j ] held it For the Word Datus, Participially taken, is in Englith given, or de. 
il upon the livered, but taken dubſtantively, is in Engliſh the Date, or Delive!) 
22 which ſignifies all one. Adjudged by three Juſtices that the Leale 
| 1 and was good, bur Treby Ch. J. e contra, who at firſt held it good, ® 
otber Books then Powell J. held it ill, 3 Lev. 438. Trin. 8 W. 3. C. B. Hutt! g 
eite. V. Aſh. Tas V „%% ᷑ [ | | 
| : 10. A Leaſe for Life to commence after another Leaſe in being 3 4 

concurrent Leaſe, becauſe a Freehold cannot expect, but muſt comment: 

in Poſſeſſion preſently ; Per Holt. 2 Salk. 537. Mich. 9 W. 3. B. N 

in Caſe of Winter v. Lovedore. | e 1 


1 
1 
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(R. a. 9) Succeſſor. Bound. 
Ia what Caſes by Leaſes or Grant of the Predeceflor. 


I. IF Parſon or Vicar Jeaſes his Land for a Term of Years, and ex- 


y ofth changes his Living, the Succeſior may enter; For the Eſtate is 
a ceafed as well by Permutation as by Death; but contrary of a Leaſe | 
b, Maſter and College who have College and common Seal; For in 

ingly, ſuch Caſe the Succeſſor cannot enter. Br. Leaſes, pl. 8. ſays that 

dictum tuit pro Lege 2 H. 4.5. 8 . 8 

Price 2. It a Prebendary makes a Leaſe for Term of Nears and dies this ſhall Br. Leaſes, 
ad 00 not bind his Succetlor, and if he re/ens this ſhall not bind the Suc- 18 
4% ceſſor no more than a Leaſe of a Parſon, and the beſt Opinion was, Contra it 
that the Leaſe is void by his Death, and not voidable; For lo it is of a there are 

) that Parſon, theretore Confirmation ot the Eſtate after by the Succeſſor is Words of 
Ctends void; For there is no Eſtate; For it was void before by the Death or —— | 


ration 


: KReſignation. Br. Prebend, pl. 1, cites 11 H. 4. 117. tion, but 


contra of 


it ex. Leaſe of Tenant in Tail. Br. Frebend, fl. 1. cites 11 H. 4. 17. 
f the 85 . N . 
ry 3. If a Prebendary makes a Leaſe for 21 Years by Indenture, render- 

" ing the uſual Rent, this ſhall bind the Succeſſor by 32 H. 8. ot Leaſes ; 
hs For where the Statute ſays In ure Hccleſiæ, and the Entry for the Pre- 
1 lendary 1s ſeiſitus in Faure Prelendæ, yet this ſhall bind by the Equity. 
* br, Leaſes, pl. 62. cites 3 E. 6. and ſays that with this agrees. Hill. 
5 REL EE: als | EE 
14 4 If a Parſon makes a Leaſe of his Glebe for a Term of Years to This Caſe 
* commence after bis Death, and the Fatron and Ordinary confirm it. It g urged. 4 


ſeems that rhe Succetior ſhall be bound becaule it is a preſent Grant, for god 
though it does not take Effect in the Lite of the Grantor ; But Mon- Lay per 


5 tague doubred of the Caſe. D. 69. pl. 30. Paſch. 5 E. 6. Anon. _— J. 
ä N e . | and the 
| | other Juſtices in a Manner affirm'd it. D. 69. pl. 30. Marg, cites 44 Eliz. DR 
att; 2 | Eros | TEES 
10 5. An Impropriation is made after the Death of the Incumbent to 4 Co. Lit: 

's & „ The Biſhop by Indenture makes a Demiſe of 252. b. S. P. 
10 Biſhop and his Succeſſors ; The Biſhop by S 
tie % Parſonage for 40 Tears to begin after the Incumibent's Death. The N x gk 
te Dean and Chapter confirm it. The Incumbent dies. The ſucceed- eites S. C.— 
de; Ing Biſhop made a Leaſe for 21 Years. It was reſolved by all the D. 244. b. 
d- Judges upon a Reference out of Chancery, that the firſt Leaſe was void, io S. 5 ſays 
ery, becauſe the Leſſor had nothing in the Parſonage Impropriate during the „a 
eale Life of the Incumbent who furviv'd the Leſſor. D. 244. a. pl. 60. ordered in 
and Mich, ) & 8 Eliz. Bp. of Coventry's Cale. 8 Chancery 

RN EDO AE _ afterwards 
_ according to the ſame Opinion in Caſe of Jobſon v. Michael for the Parſonage of Cottingham &c. 
belorgir g to the Biſhop of Cheſter, and Parcel of the Dotation of the ſaid Biſhoprick, which was 
188 ordered accoiding to the ſaid Opinion by the Arbitrement of Dyer and Welſhe, Juſtices. 
N 3 
e ge ns 6. An 
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®ccordingly. 


Intereſt out 


— 8 


* 


Eſtate. 


8 Rep. 7. 7. An Abbot made a Leaſe for 80 Years of Lands of the Poſſeſſion 
1280 fp P. the Abbey, a Cepyhold Eftate for Life in a Stranger of the ſame Lang h. 
8885 ing in Eſſe at the Time. Adjudg'd that it was ſuch an Eſtate in being a 
Sav 6. the Time of the Leaſe as ſhould make the Leaſe for Years void by th 
138. 8. C. Statute of 31 H. 8. of Monaſteries. Mo. 128. pl. 276. Paſch. 25 Eli, 
held accord- in the Exchequer. Heydon's Caſe. 1 


ingly. 
Mo. 105. 8. A Biſhop makes a Leaſe for 21 Tears three Nears before the Ex. 
pl. 251. tion of a Former Leaſe to begin preſently ; it was holden a good Leafs to 


3 bind the Succeſſor; for the Inheritance of the Biſhop is not chargd 
Yhich Cafs above 21 Years in the Whole. Le. 148. in pl. 205. Trin. 31 Ell 


i 4 Lesſe B. R. cires th Caſe of Fox v. Collier. 


for 21 Vears 4 


* 


a Datu, and then there were four Years of a former Leaſe to come. S. C. cited Le. 36. in pl. 4 


D. 300. b. 9. Dr, Horne, Biſhop of Wincheſter, granted to Dr. Dale during his 
pl. 62. Trin. Life, 2 Rent out of the Manor of Waltham Pro Conſilio impendent; 
1 wy - ny - 

The Biſhop died, the Rent was arrear, and the Grantee brought a 


ſays the os a i rag 
Aion was Action of Debt againſt his Executors; adjudged that the Grant wy 


brought void by the Death of the Bithop. Nelſ. Abr. 1092. cites 22 Eli, 


acainſt the Dyer 370. Dr. Dale's Caſe. 


Execurors, © 


ſuppoſing the Manor to be diſcharg'd againſt the Succeſſor by the 1 Eliz of Grants &c. by Biſhox 
and makes a Quære, Whether by the Words of the Act the Charge upon the Land be void: a 


Whether Writ of Annuity or Debt only lies againſt the Executors during the Life of the Grantee g 


not? but no judgment. 10 Rep. 61. b. in the Biſhop of Sarum's Caſe S. C. cited {bur by the 
Reporter as it ſeems, and ſiys as to this Point] it is to be obſerv'd that tho* the Rent was ifluing out oc 
the Poſſeſſions, and not Parcel, yet it was void by his Death. ——Bridgem. 31. in Caſe of The 
Biſhop of Chicheſter v.Frecland cites D. 370. Dr. Dale's Caſe according to 10 Rep. 61, and ſcems tr. 


ſerib' d thence. 0 | 


Becauſe it 10. Grant of a next Avoidance of 1 Church by Dean and Chapter 1 


1s ſuch an not good to bind the Succeſſor by the Statute 13 Elis. 10. Becauk 


of which a though no Profit can be made of it, yet it is an Hereditament, where 
Rent cannot the Statute intends no Grant ſhall be made. Per 2 Juſtices againt 
be reſerv'd. Anderſon Ch. J. Beamond J. was abſent & adjornarur. Cro. E. 44a 
Watf Comp. Mich. 37 & 38 Eliz. C. B. Dean and Chapter of Hereford , 


Inc. cap. 42 p. 
- AN B48: Ballard. 


— And at | | | | | | Es 
for the ſame Reaſon a like Grant by a Biſhop, though confirm'd by Dean and Charter is void again. 
the Succeſſor by the 1 Eliz. Ibid. cites 10 Rep. 6. Biſhop of Salisbury's Caſe —— —— And And."241 


Sale v. The Biſhop of Coventry. 


Such Grant is good againſt the Biſhop that granted it, for the Statute was not made for his Benefit, bu 
ſor the Benefit of his Succeſſor, that he ſhall not be prejudiced by the Act of his Succeſſor Predeceſſor 
Eur they held that a Grant of Prochein Avoidance is within the · Statute of 1Eliz. and his Succeſſor mj 
avoid it; And that this Action was within the Equity of the Statute of 4 E. 3. for it is a Chattle that 
ſhould go to the Executor, it the Diftarbance had not been; and for a Diſturbance in their own 


Time, they ſhall recover Damages to the Uſe of the Teſtator; by the ſame Reaſon for a Diſturbance 


in the Time of their Teſtator they ſhall recover Damages by the Equity of the 8 t 4 E.; 
And they all held that this is not a Plenarty within the Statute of Weſt. 2. for ir malt be Ex eie 
tatione non ex Collatione; And the Plaintiffs had Judgment. Cro. E. 207, Mich. 22 & „ Flirt 
B. R. Smalwood & al' v. The Biſhop of Coventry and Marſh. e ORD ORs 


11, A Leaſe by a Biſhop for three Lives, reſerving the ancient Rent, 
and they make a Leafe for 100 Years it three Men live ſo long, this 
not good againſt the Succeſſor though confirm'd by Dean and Chap- 
ter, and yet out of the Words of the Stature. Cited per Croke J 

| Ley 74. as the Caſe of the Bp. of Hereford v. Stacy 43 Eliz. 


12. An 


12. An Arch-deacon having a Parſonage appertaining to his Arch- Cro. E. 430, 
luconry before the Statute of 13 Eliz. made a Leaſe tor 40 Years ot the pl. bs. 
Parſonage, which was confirmed after the Statute; adjudged the Leaſe HisN 
ind Confirmation were both good tor the 4o Years. Mo. 459. pl. 636. S. C. it was 
Mich. 38 & 39 Eliz. Arkingſall v. Denuys, NINO 


— * 


moved that 


: | | | this Leaſe 
; Leaſe is void by the Statuter 3 Elizꝝ For the Confirmation after the Statute ſhallnot bind the Succeſ- 
cer, though the Leaſe made before the Statute ſhall bind him who made it; Bur the Court thereto 
| zclivered no Opinion; Sed adjornatur, 99 e | 


+ If a Perſon doth make a Leaſe for a certain Namber of Years if Br. Falſify- 

| | ſo long be l. ve, he doth thereby take upon himſelt that he will do no Act ing Recover 
by which the Leaſe ſhall be determined bur by his Death; therefore if 1 | 
| he doth reſign or otherwiſe void the Living, an Action of Covenant s. Br. 


pill lie againſt him. Watſ. Comp. Inc. fol. 458. Treſpaſs, pl. 


may reſign without Danger. Watſ. Com. Inc. fol. 458. cites Trin. 6 5 8 28 
11 Jac. Brownl. 125. Wheeler v. Heyden, Per Haughton. | LE 
15. The Manor of O. of which goAcres of Meadow was Parcel belonged 
to the Abbey of O. and the Abbor uſed to have primam veſturam there- 
of, from Lady-Day to Lammas, and one B. had the Atter-Graſs &c. 
This Manor and Veſture came to the King by ſurrender of the Abbey, 
| who granted to the Bithop of Oxtord and his Succeffors primam 


mM veſturam of this 30 Acres, and atrerwards the Biſhop leaſed it for three 
ard Lives, rendring Rent, and died; and whether this was a good Leaſe 
7 to bind the Succeſſor, was the Queſtion; and ruled that it was not, be- 
dhe | 


cauſe prima veſtura Terre is only the firit Cur of Graſs; For the Gran- 
tee cannot feed it; therefore it is not ſuch an Hereditament within the 
Statute, ot which a Leaſe may be made to bind the Succeſſor. Palm. 
174. Paſch. 19 Jac. B. R. The Biſhop of Oxtord's Caſe. Os 


c Purchaſe before he has preſented to it, this ſhall not bind his Succeſſor, 3 8. 8 4 
" but that he may bring ©zuare Impedit, and allege Preſentment in the yy + omg . 
* Grantor, and this ſhall be good by the Statute 1 Eliz. but he cannot but as to the 
int have Writ of, Right becauſe he never had Seiſin; Per Hobart Ch. J. in Princip 
140 delivering the Opinion ot the Court. Jo. 47. Mich. 22 Jac. C. B. in ee 
* Cale of Dalton v. The Bithop of Ely. 3 

| . e DT | reſolv'd that 

f Uſurpations ſhall bind the Biſhops who ſuffer them, but not their Succeſſors, (and ſo of Deſcents;) 
10 For it is within the Statute 1 Eliz. which reſtrains Alienations and Grants by Biſhops &c, 

. bi 17. $01f Recovery was Had againſt the Biſhop in Ceſſavit upon Covin this 
wi | within the Statute ; Contra it without Covin ; Per Hobart Ch. J. 
* bid. and ſaid chat this ſeem'd to him to be good Lax. 
01 18. A Recovery had without Title in Ouare Impedit by Default againſt 
ance 8 Biſhop is aided againſt the Succeſſor by this Statute, eſpecially it there 
15 vas an Aſſent of the Biſhop. Ibid. the third Reſolution in ſaid Caſe 


Jef Dalton v. The Biſhop of Ely. y 5 

19. A Leaſe was made by a Biſhop to A. and B. Habendum a Die The S. P. 
Datus Indenturæ to A. for Life, Remainder to B. for Life, reſerving the ue in me 
ancient Rent; The Biſhop dies; the Succeſſor accepts the Rent; ad- 2 F. e 
judged, chat this Acceptance of the Rent ſhall bind him tor his Time, of Owen v. 
lo that he ſhall not avoid this Leaſe, which otherwiſe is voidable. Cro. Ap-prees, 
C. 95, 96. pl. 21. Mich. 3 Car. C. B. cites it as adjudg'd Paſch. o_ 1 
| 5 Jac. in C. B. in the Caſe of Wheeler v. Dany. 05 fon. 
26. Owen v. Price. Trin. 3 Car. C. B. reports that it was reſolved that a Leaſe in F 
. not warranted by the Statute 1 Eliz and that it was only voidable by rhe Succeſſor, the Statute 
*ing made for his Benefit; And further, that the Acceptance binds the Biſhop. =» 


20. It 


An 


3 np OO, 215 


14. Bur if the Clauſe be added (and ſo long continue Parſon) then he 121. SP 


16. It a Biſbop ſuffers an Uſurpation to an Ad vomſon which he had by Cro. J. 673. 


: — — . —˙» ns 


| 
| 
| 
| 
1 
1 
[ 
_ 
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Parſon 20. If a Parſon leaſes his Rectory or Parcel of his Glebe for Ven 
2 he. reſerving a Rent, and dies, and his Succeſſor accepts the Rent, that makes 
—_—_— by not the Leaſe good, and is not like the Caſe of Abbor, Prior, d 


his Death, Tenant in Tail. Hetl. 88. Paſch. 4 Car. C. B. Johnſon's Cafe, 
but if Suc— . 

ceſſor accept the Rent, he has affirm'd the Leaſe during his Time. Arg. Roll Rep. 160.— 
2 Brownl. 165. S. P. per Coke Ch. J. Per Doderidge J. Roll Rep. 361. in Caſe of May 
v. French. — Bridgm. Rep. 94. S. P. in S. C. Arg. —— It is made good during the Time d 
the Succeſſor by his Acceptance ſo as he ſhall not avoid it, which other wiſe was voidable. Crq, (. 
94. pl. 2. Owen v. Ap-Rees. Heil 22. Owen v. Price. S. C. & 8. P. reſolv'd accordingly, 
A Biſhop leaſes Land of the Biſhoprick for Years rendering Rent, and dies, the Succeſſor acceptsthe 
Renr, this ſhall bind him; For a Biſhop has a Fee-Simple, and may have Writ of Entry withou: the 


 Aﬀſent of the Chapter, contra in Cafe of a Parſon or Prebendary, who cannot have but Juris Utrun 
Br. Acceptance, pl. 20 cites 2 E. 6. 


If a Biſhop makes a Leaſe for Years, and after makes a Leaſe for Life, the Leaſe for Years being 
in Eſſe, and dies, the Succeflor accepts Rent, this ſhall bind him. Per Coke Ch. J. 2 Brownl, 165 
Paich. 10 Jac. C. B. cited by Coke Ch. J. as adjudged in Caſe of Blackleach v. Small. 


2 Lev. 68, 21. In Covenant the Plaintiffdeclared, that the Biſhop of Salishury 
S. C.ad- the Delendant's Predeceffor, being ſeiſed in Fee, demiſed to the Plain 
3 riff lor 21 Years, reſerving the ancient Rent, and covenanted for hin- 
a0 litew'ite felt and his Succeſſors, to diſcharge all publick Taxes; and that ſince th 
that this Co- Detendant was made Biſhop, a Tax was aſſeſſed on the Land by M 
venant can- Of Parliament, which the Plaintiff was forc'd to pay, and the Defend. 
not be good ant relus'd to diſcharge it; and upon Demurrer it was objected to the 


) bind the 41 3 8 
ee e Form of it, for that he declared, that the Predeceſſor Biſhop ws 


unleſs ſuch ſeiſed, and did not ſay in Jure Eccleſiæ, for he might be ſeiſed in b 


Covenants Natural Capacity, therefore the Declaration was held ill; As to the 
1 Matter jn Law, the Queſtion was, Whether this was ſuch a Covenant 
in erted in to bind the Succeſſor as is incident to a Leaſe, which a Biſhop hs 
former Power to make by the Statute 32 H. 8. Hale Ch. J. ſaid chat if thi 
Leaſcs, had been an ancient Covenant (it ſhould have been averr'd to have been 
e 1% us'd in former Leaſes) to diſcharge ordinary Payments, as Pen/ions i 
this Cap, Teuths &c. and then it might bind the Succeſſor, but it is Hard to extend 

efides if it to het Charges, and that they all knew how lately this Way of Tar 
this Coven- ing came in. But the Declaration being bad for the other Matter they 
ant hid been u ould not determine this; But however this Covenant ſhould prove, i 


3 would not avoid the Leaſe. Vent. 223. Mich. 24 Car. 2. B. 


ir cannot Davenant v. The Biſhop of Salisbury. 


bind to the = 5 | | 
Payment of this new Tax made by Parliament, but ought to be intended only of ſuch as were tle) 
in Ule, as Synodals &c. and that Hale cited a Caſe to have been ſo adjudg'd before. 


(R. a. 10) Leaſes by Colleges. Good or not, 


On a Leaſe 1, 13 Elis. cap. A LL Leaſes, Grants, Conveyances or Eftates, mit 


mage oy the 10. H. 3. or ſuffered by any Mafter or Fellows of any Calli 


Preſident 


and Scho. Maſter or Guardian of any Hoſpital (other than for 21 Years, or "i 
lars of Cor- Lives, from the making thereof, and whereupon the accuſftomed 1 


pus Chriſti Rear or more ſpall be reſerved, and payable Yearly during the Term) fall 
4 in utterly void to all Intents and Purpoſes. | 5 
where le 70s A ſpall not make good any Leaſe, or any Grant againſt the privil 
than the Hatlites of the College. = . je 


accuſtomed | | 


Yearly Rent was reſerved, the Leaſe was held void againſt the Leſſor himſelf, by the Statute of 13 
and 18 Eliz. Cro, E. 816. pl. 5. Paſch, 43 Eliz, B. R. Dumper v. Symms, —— 4 Rep. 119 b. 
Dumpor's Caſe S. C. accordingly. We eee eee — | 


2. 18 Ula 


Laund 
me of 
ro, C. 


— 


pts the 
1: the 
/trum, 


being 
. 163 


bury, 
lain 
hims 
e the 
A 
tend. 
) dhe 
) Was 
in his 
) the 
ſenant 
p has 
f this 
been 
"ns ef 
xen 
Tax- 
they 
ve, i 


. K 


e then 


3 CC hh 


Fr be void. A Leaſe was made by a College of the Rectory of St Lawrence's Church in 


London. * 8 . | | — 
i r Corn, Hay &c. but Tithes in London render no ſuch Thing, but only Mo- 

to be een for A of Tithes in London in E. 6th's time; and choogh the 
Grarute ſavs, (other Hereditenements) to the which any Tythes &c. yet they ought to be ſuch which 
ot ſuch Nature as Tithe-Corn, and Hay. And Manwood Ch. Baron held clearly that the Leaſe 
ny eſe Tythes is good enough, and ſo à Leaſe of a Houſe, Mill, Ferry &c. are out of the Statute z 
brow for the Words of the Statute are General, Le. 19. pl. 25. Paſch. 26 Eliz. 


ney according 


gut Shute J. _— Vicebrooks 

. : „ 0 in roo - . 1 | 0. © = | 

3 by 4 College without reſerving any Corn was held void by this Statute againſt the 
r 


— lp. 4. * 


2. 18 Eliz. cap. 6. H. 1. Direcis a third Part of the Rent of Colleges The Statute 


1 be reſerved in Corn, and paid in Kind, er after the Rate the beſt Wheat 18 Eliz. pro- 


hibits the 


s ſold for the next Market Day before the Rent is due; And all Leaſes Nlaſter and 
5 otherwiſe and Collateral Bonds Ec. to the Contrary ſhall be void. Fellows of 


3. 18 Flig. cap. Il. S. 2. All Leaſes made by Colleges where a tormer Colleges &c. 


Leaſes for 


Leaſe is in being, aud not 20 Expire within three Tears after making ſuch 7 make any 


all be void. | | Life or 
& Ty all Bonds &c. for renewall all be void. | Years, un. 
3. | | leſs a third 


ancient Rent at leaſt be reſerved and paid in Corn for the Uſe of the College, otherwiſe 


It was argued that the Statute is to be intended of Tithes in Kind, and alſo of ſuch Things 


imſelt. o. E. $16. pl. 5. Paſch. 43 Eliz. B. R. Dumper v. Sy mms. | | 0 
ge u. the Court that this Fantus which provides only for Colleges of the two Univerſities 
54 Private Statute of which the Court need not take any Notice, but ought to be ſhewn to the Court 


by the Party. Sav. 129. pl. 198. Paſch. 32 Eliz. in Caſe of v. Ld. Cromwell. 4 Rep. 76. a. 


in a Nota there in Folland's Caſe, cites Claypool and Carter S. C. & S. P. adjudged 
1 5 c B. and amd in B. R. as to the Colleges in the Univerſities, and Eaton and 


Winchetter, but that as to Colleges, Deans, and Chapters, Hoſpital, Parſon or Vicir having any 


Giritual or Ecclefiaſtical Living, that this and the Statute 13 Eliz. cap. 10. are General Acts of 


yhich the Juſtices ſhall take Conuſance. 


4 The Warden and Fellows of All-Soul's College in Oxon, made The Leaſe 


a Leaſe for 20 Years ; it was objected that the Leaſe was void, and nor here menti- 


| 7] r ich m. {ſag oned wa 

warranted by the Statute 13 Eliz. cap. 10. which makes all Leaſes JM. — 
void, other than for 21 Years. It was moved that the Statute was to try the 
made to abridge the long Leaſes heretofore made by Colleges, and to Title, and 
limit them to a ſhorter Meaſure of Time, (viz.) to 21 Years, or three * 
Lives, & non ultra, but to as much ſhorter Time as they would; and Pont s 

e ; | . | i | ] 7 Mich 2 & erving any 
this was granted per totam Curiam, Le. 306. pl. 427. 32 & Rent; but 


33 Eliz. C. B. Carter v. Claycole. the Defen. 
| 3 5 dant took no 


1. odor ooit bor the Plaintiff, Ir was aſſigned for Error, that the Leaſe was 
8 ak hae how, 4 pak. ; For to make the Leaſe void he ſhould have pleaded the Statute 


13 Eliz to make it ſo, otherwiſe the Juſtices will not take Notice of it. Mo. 593. pl. 802. Carter 


1, Clay poole, S. C. 


5. Magdalen College in Oxford made a Leaſe to A. for 20 Years & * . 88. 
a Hiuſe in Southwark, to which no Land belonged, and 10 Tears af- 5 2 
ter made another Leaſe for 20 Nears. This is good. The one Leaſe jornarur. —— 
und the other do not exceed the 40 Years comprized in the Stature ; Vent. 246. 
For the Purpoſe of the Act of 14 Elix. 11. was, that Colleges and fays the O- 
the like ſhould not make Grants in Reverſion though it be for a Year, 8 43 
becauſe that by ſuch Grants in Reverſion they ſhall be excluded to have „as deni PA 
their Rents of the particular Tenants for the Time. Poph. 9. Hill. 14 Car. 2. 


: C. B. in 
35 Eliz, Thompſon v. Trafford. tdttße Caſe of 
; Wyn V. Wild. 


4M + (R- S218) 
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2 
. INDEED 


: Eſtate. 


(R. a. 11) Leaſes, 
To what Perſons. Good. 
Clergymen, Aliens &c. 


This Statute 21 H. 8. cap. 13. LO R the Better Maintenance of Divine Service, 


J * 85 Preaching, and teaching the Word of God, jy 


Brownl, Example, Maintenance of Hoſpitality, Relief of the Poor, and good Opnin 


208 Mich. of the Laity towards Spiritual Perſons, it is enaffed 
5 Jac. in F. 1. That no Spiritual Perſons, ſecular or regular, ſhall take to Farm any 


Cul of Jen- Lands or Tenements for Term of Life, Term of Years, or at Will, on tan WW - 
Hachwaite. Of 10 J. for every Month he ſhall occupy ſuch Farm, to be divided bete the 
| Cro. the Crown and the Proſecutor. 5 | 
E. 601. pl. : | 3 | | 5 
11. Mich 39 & 20 Eliz. S. P. held accordingly. In an Action on this Statute for taking Ling : 
to Farm by a Spiritual Perſon, it was holden, that if any ſuch Leaſe be made at this Day to any 
Spiritual Perion, ſuch a Leaſe is not void; Bur ſuch a Leaſe extends to ſuch Leaſes made before the oy 
Feaſt of St Michael mentioned in the ſaid Act, and not aliened before the ſaid Feaſt &c. And ſo Wk 

ir was ſaid it was lately ad;uiged in one UIndrrwood's Caſe, 3 Le. 122. pl. 175. Trin. 2) Hl. | Cl 
B. R. Hitchcock v. Thurland. SEE „VV N {rl 

0. 358. a. pl. 45. Paſch. 19 Eliz S. P. but no Judgment, but ſays, that the ſame Queſtion wi bet 
adjudged and ruled in B. K. in 12 Eliz. in a Cale of Woodley v. James, that the Leaſeis not 
void | 85 | ry mat 

. 3. And all ſuch Leaſes made to any ſuch Spiritual Perſons, or iu ay 

other to their Uje, fur Term of Life or Years, ſhall be void.  _ (01 

FS. 4. Frovided that this Act ſhall not extend to any Spiritual Perſms lt 

for taking to Farm any Temporalties during the Varation of any Biſboprict, | 30 

Holey, Priory, or other Collegiate, Cathedral, or other Conventual Church, ls 

nor to any Spiritual Perſon that ſhall tender or make any Traverſe upon an Wi . 

Office concerning his Freehold. „ 1 5 N 

Inman Action & 8. Provided, that ſuch Spiritual Perſon not having ſufficient Gli, L 

| 3 or Demeſne Lands in his own Hands in the Right of his Church for Pa 1 

Leferdunt frage of Cattle, or Increaſe of Corn for the Expence of his Houſhuld, ar ji Þ 
pleaced His Carriages or Journeys, may take in Farm other Lands, and bij aid 
Nen teruit e Corn and Cattle for the only Manurance, Tillaze, and Paſturaze d 

ad FIrman ſuch Farms, ſo as the Increaſe thereof be always employed only in the Ex 

contra For- 5 1 9 Fe 
man Sta: uti hence of his Holſpold or Hoſpitality. ( 


and gave in 5 ; 
Evid nce that he had taken to Farm for the Maintenance of his Houſe; th's is good Evidence, ent 
ſhall maintain the Iſſue; For he did not occupy againſt the Form of the Stitute ; For there | 4 
Ilauſe in the Statute for tha: Purpoſe; Arg Le. 225. in pl. 306. Mich. 32 & 33 Eliz. CB. cis 
27 H. 8. 21. Sav. 32. pl. 75. Mich. 24 & 25 Eliz. Shute J. cites 27 H. 8. fol. 22. S. P. held 
accordingly by Fitzherbert and Shelly, that he might give it in Evidence; bur Bald wyne Ch. 1. 
denied it, and ſaid that he ought to plead it; Quære — Br. Parliament, pl. 2. cites &. C. and 


adds a Quere; For Baldwyn did not fay much to the contrary Br General Iſſue & p. 
3. cites 27 H. 8 21. S. P. ———2 Bulſt. 18. Mich. 10 Jac. J. S. v Martin held a good Plea m 
Action of this Statute, that he took the Farm only for rhe Maintenance of his Hou'e and Family: 
— dee Lutw. 134. Boſwell v. Lynley the Pleadings upon this Statute, 


S. 34. Provided, that every Spiritual Perſon having Lands Ge. alt- 
do Marks per Auaum, mag retain in his Occupation as much of fis Lai 
and Tenements Ec. as jhall be neceſſary for Paſturage for his Cattle, and ji 
Tillage of Corn for the Maintenance of his Houſe, _ | 

§. 35. And any Spiritual Perſon may hire a Drwelling- Houſe 0), 
with Orchards or Gardens, in any City or Town for his own Habit 


8 3) 


SS 


(S. a) Leaſes for Years. 


Of what Things they may be made in reſpe& of the 
Eſtate out of which it is raiſed. e 


1 A Copyholder of Inheritance, or for Life. according to the J 249. 


Cuiſfom of the Manor, may by the Common Law make a bla Mich. 


Leaſe tor a Year of the Copyhold without the Aſſent of the Lord. {Gar B. B. 
4 REP. 26. Meltwich's Caſe. 9 REP. 75. b. Combe*s Caſe. | PE | 
Es 5 Wheſton, 


S. P. agreed. —— Cro. C. 233. pl. 15. in S. C. Arg. S. P 


2. Put they can not make a Leaſe of it for more than one Year by See tir. Co- 
the Common Law. WE TY: pyhold 
| (G. c) and 
(M. e) 


Mathews v. 


3. A Copyholder of Inheritance by a Cuſtom may leaſe that Land Cro. E. 469. 


for three Years without the Aſſent ofthe Lord. Mich. 15 Jac. B. B. 3 * 
 {1an Ejectment between Lee aud Brown upon a Trial at Bar ſuch ! Pariridg 8 
Cuſtom was proved and admitted good by the Court and Coun S. b. and 
(el, and lo was admitted in another Trial at Bar that ſame Term, Anderſo 
between Deyl aud Cochdell. „„ e e 
maintainable, but then the Plaintiff muſt ſhew the Cuſtom ; for otherwiſe it is not good. | 


4, Jt a Copyholder leaſes for two or more Years, without any Cuſ. Poph. 105. 
tom to Warrant it, or Licence of the Lord, pet it is not merely Hall v. | 


bod, but the Lettee may maintain an Ejectment againſt Strangers. Mill. Arrowſmith, 


| 33 Ellz. B. R. agreed between Hatt and Arroteſinith. It ſeenis it 1 8 = 
iz lntended to ve by Indenture. „ p 
| — Ow 72. 


| $.C. but S. P. does not appear. — Cro. E. 461, 462. in pl. 8. Haddon v. Arrowſmith, S. C. Arg. 
amits that it has been adjudged that Leſſee for Years of a Copy hold made without Licence of the 


not appear. 


Lord, being a common Perſon, might maintain an Ejectment becauſe he is Leſſee againſt all but the 
Lord, though when the Queen is Seignioreſ it is otherwiſe ; tor the Copyholder cannot diſſeiſe the 


Queen, and therefore it cannot be a good Leaſe. 


F. So ik | the Copyholder of the King leaſes for two Or more Years, Ov. 72. 


without Warrant, pet it is not void, but the Leſſee may maintain addon 


v. Arrow. 


at Sjectment againtt Strangers. Dill. 38 Ellz. B. R. between Hart fich, S . 


— Poph. 


«nd Arrowſmith, 
* | | 1 | | | 103. . C 
but S. P. does not appear in thoſe Reports. See the Notes at pl. 4. 


Nhat Eſtate in the Leſſor is ſufficient to enable him bo 
garant a Leaſe for Years. ] Ts 


6. Tf a Man grants a Rent-charge to another and his Heirs, and Cro. J. $16: 


rnants by the lame Indenture to levy a Fine of the Land, which % = 


all be to the ulcs following, ſcilicet, that it che ſaid Rent be Al- ſolved ac- 
ler at any Feaſt &c. and no Diſtreis Upon the Land, or Olltrels cordingly 
lten, and a Revlcvin ſued, then it ſhall be lamtul to the Grantee by OY. 1 
id his Heirs to enter into the Land, and retain it till Satisfaction of Jul 2 10 
the Arrearages okthe laid Rent, and afterwards he levies a Fine ac: „ good 
(ingly, and after the Rent ts Arrear, and no Oiſtrels une the until he 


an 


320 8 ._-- Eftate. 


Kent was Land or Replevin is ſued, the Grantee enters into the Land 5; 
paid, and cording to the Uſe limited by the Fine and Indenture, and retajpg 
Pr. got it, he has ſufficient Eſtate by this upon which to make a Lease fir WW cin's 
ears of the Land, and the Leſlee to maintain an Ejecment ug WI-s 

it is Qu-f his Leaſe, Mich. 16 Ja. B. R. between Havergil and Hare Ii ona 416. 

_ »Condnio- ſyectal Verdict adjudged per tot. Cur, and they would not argue, 


| T1bert- : : | 
ce ahich DUE Over-ruled it upon Argument at the Bar. Fo 
all goto | „ | I | 
his Beirs and Aſſigns, bur always determinable upon the Payment of the Rent — 3 Bulſt. 209 | cont 
254. S. C. & S. P. reſolved that the Grantee had an abſolure Poſſeſſion, and of which he mizhr Cor 
well make a Leaſe for Years, and that ſo is the Book of 27 H. 8. fol. 5, —— Poph. 126. 5 0 1 
but the Point as to the Leaſe does not apf ear. | PSS RIES. Det 
[Of what Things a Leaſe or Grant may be for Vea] Wi 
5 5 „„ ford 


1 s C. cited ». A Leaſe for Bears of the Office of Marſhalſey of the King's E 
| and denied Bench cannot be made for the Jnconveniency that then it aj 
L b, Bren Jo to the Executor, Adminiſtrator, and Ordinary #c. Co. 9. 96.4, 


? 7 5 Oper 

Nicholas, 9:r George Reynell's Caſe Reſolved. * 
Hardr. 49. : 8 | 

Bull 78 For by the ſame Reaſon that it could not be granted for Years it was not grantable in Pee mel 

there being the ſame In convenience. —. Hardr. 3 57. Hill. 15 & 16 Car. 2. Hale Ch, B. fit the 

that before the Caſe of Sir Geo. Reynel 9 Rep. the Law was taken otherwiſe, as in 30 Eliz, 170 


S. C. cited Arg. 2 Mod. 120. - 6 Mod. 57. Mich. 2 Ann. B. R. Sutton's Caſe, the Co 

that albeit a Leatt for Years abſolutely of this Office was void, yet a Leaſe of ir for 5 

minable ucon the Life of the Leſſee, is good; For the Danger of the Office's going 10 Executor o * 
Adminiſtrators is avoided, and that it is the ſole Reaſon why the Office is not abſolutely grantable tor 
| Years —Cro. C. 587. Mich 16 Car. B. R. in Caſe of Meade v. Lenthall cites Sir Geo. Reyno'd) 
Cale, and the S. P. adjudged in that Caſe accordingly. - Jo. 463. pl. 2. S. C. accordingly, — T 
See tit, Officers and Offices (E) pl. I. and the Notes there. | ( 


„ | 3 Le. 130. 8. The Manor of D. was aſſared by the Earl of S. by 4# of Parlu. 
I 5 pl. 184 ment to his Wife for her Fointure, the Reverſion in Fee to the Earl, wit 

l: ENS dy AP Proviſo for him to make Leaſes for 21 Tears, rendering the Antient Rent. yr 
1 of sufſex He makes a Leaſe for 21 Years, rendering &c. and before the End of that ; 
. S. C. argued. Term makes another Leaſe by Indenture to the Leſſce for 21 Nears, bearing c 
4 | | Sedadjor= Date 30 Mar. 0 begin at Mich. following. It was ad judged a void Leak, I. 
Thid c becauſe for the Time it is a Leaſe in Revertion, and it being a Power = 
£ | pl 194. given to him, 1t ſhall be taken ſtrictly; and it he might make a Leaſe to s 
. wy 8c but commence 20 Years after, the Wife {hall never have Benefit of 0 
1 ſame Port her Jointure, which the Statute did not intend, and fointures are fi- ” 
[ Joes not ap- „oured in Laws. Cro. E. 5. Paſch. 24 Eliz. B. R. Suſſex (Counteſs ol) 

i „ u. W h. ö e | e | 

5 Le. 63. Fs» roth. | | 

. S. C in tatidem Verbis as 3 Le. 130. Le. 35. pl. 44. Lepur v. Wroth. S. C. argued by Pop. 

* ham Attorney General, but no Judgment or Opinion of the Court. S. C. Cited as adjudged thut 
1 the Leaſe was void. Mo. 199. in pl. 348. —— S. C. cited Mo. 494 as adjudg'd a void Leaſe, 

J . Keb. ie Leſſee of a future Intereſt does not enter by Virtue of the Tem, 

; 1 5 MD al 22 So bur before, by which he is a Diſſeiſor, and continues after the Term com- 
# Arg Sbinn. Menced ; Leſſor ouſts him, he may %u his Term without Entry 
| . 538. as ad- Lev. 45. Mich. 13 Car. 2. B. R. Hennings v. Brabaſon. 7 
'F judg'd. 35 | | | 
Þ | Naytn. 145. 10. Rent granted in Fee, with Proviſo, that if behind, the Grant 

b | 155. 8 C quay enter aud retain till ſatisfied of the Profits; Grantee of the Ret 
| | 5 e 79 may make Leaſe to try the Title in Ejectment. 1 Lev. 170. Tin. 

5 SC and 17 Car. 2. B. R. Jemmory, Cooley. . 
f | ng | 2 8 * the Exchequer Chamber. — Sid. 223. 262. 344. S. C. but ſtates it as a Rent granted tot 
| | | | 


Years, and reſoly d per tot. Cur, that the Grantee may make ſuch Leaſe. 


- a 1. B ſhop's 


| 


it. Biſhop's Lands not let for 21 Years paſt, it they may be leaſed Sid. 316. pl. 


afterwards? 1 Lev. 212. Paſch. 19 Car 2. B. R. Pemble v. Stern. 8 8. C. the 
9 OUrTt in- 


16. pl. 1). S. C. adjornatur.— Ray m. 165. S. C. but no judgment. 


12. If the King lets Land, Parcel of the Dutchy of Cornwall, the Leaſe 
is void When a Prince is born; But it he preſents ro Advowſon the Clerk 

| continues. 1 Chan. Caſes 215. Mich. 23 Car. 2. cites the Dutchy o 
Corn wall's Caſe, 5 es | 

13. Leſſee re-demiſes his whole Term to Leſſor, reſerving Rent, (tho 

| Debt lies upon Contract) it is an abſolute Surrender, and not upon Con- 
dition; Surrenderor cannot enter for Non-pertormance, nor can it be 
revived. 2 Mod. 174. Hill. 28 & 29 Car. 2. C. B. Loyd v. Lang- 
for. 0 oe 5 5 V CO 
14. A. deviſed a Term for 99 Years to Truſtees for Payment of Debts 
a Legacies, and ſubjett thereunto to B. for Life, (who was A's Father) 
Remainder to the Plaintiffs, who were A's Siſters, The Debts E9c. 
a:re paid by Sale of Timber and Wood; yer a Leaſe was decreed to 

| be made by "Truſtees to J. S. of Part of the Capital Meſſuage and De- 
meſnes at 1701. per Ann. for nine Years certain, though oppos'd by 
the Reverſioners of the Eſtate for Life. 2 Vern. 647. pl. 576. Hill, 

| 1709, Gibſon v. Cromwell. — = I 


*** 


(T. a) How ; And by what Words a Leaſe for Years 


way be made. 


lor by 80 Days in the Year thall be void; yet 14 Eliz. cap. 11. 

Leaſes J. Becauſe Bonds and Covenants of ſuffering others to 

[10y Eccleſiaſtical Livings are not in Law taken to be Leaſes, 

though they are tantamount, ic is enacted that Bonds, Contracts 

ad Covenants, thail be within it. ! 5 . 
2. If a Man deviſes Land to one and the Heirs Males of his Body se (H) pl. 
begotten tor 5000 Years, this is Leaſe for Bears, and not Eſtate Tail, See 

becauſe it is expreſsly ſatd that it ſhall be tor Sears, and the Words i Devite 


3. Leaſe was made to V. and his Heirs for 17 Tears, and it was ad- 
judged only an Eitate for Term of Years, for after the term ended 
the Leſſor brought Aſſiſe againſt the Aſſignee of the Heir of the 
5 and recovered, and Damages. Br. Eitates, pl. 32. cites 11 
4. Though the Word Reverſion be not Satis Aptum to commence a 
Leaſe of the Land &c. yet becauſe this is not but Contract and Agree- 
ment to make a Chatte! ro pals, it thall be tavourably conſtrued tor 
tne Grantee, D. 125. b. pl. 44. Mich. 2 & 3 P. & M. in Caſe of 
„„ Tracy, uo W eee 


4 N VV 


ein that it was a good Leaſe, and that it is hard to tie ir to the Words of the Statute: 32 H. 8. cap 
28. where rhe Intent is purſued, which is only ro preſerve the Revenue ; Sed adjorratur—— Ibid. 


„ D Atall, 13 Eliz. cap. 20. 244. Leaſes 6. Enats, that all Lea- ges tit Ref: 
ſes made by Eceleſiaſtical Perſons by the Abſence ot the Leſ- dence (B). 


hall ltinit the Eſtate, ſo that it ſhall determine by Default of © 1 pl. $: 
Aue. 10 Rep. 87. Loveis's Cale. mY 2 
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— 1 . | | | ae Ny 
Sid, 102.pl. 5. A Leaſe for 500 Years made for raiſing Daughters Portio 
8. Goodiar ter the Death of B 1 F th ö Ty to 
„Clarke, to commence after the Death of Baron and Fame without Iſſue Male, i,, ; 
S. C. ad. good Leaſe in its Creation. Lev. 35. Trin. 13 Car. 2. B. R. Goody cli 
judged per V. Clark. N | | - x | FF: 
tot. Cur. 5 So | | E. 
præter Mallet, that it was a good Leaſe by way of future Intereſt, and that it ſhonld commence ;s. & 
the Death with Heir Male. Keb. 162. pl. 61. S. C. adjudged. S. C. cited per Holt G | 
J. who ſaid he could not agree to this Opinion, but Powell J. held the Leaſe good in Point of Cres, 16 
tion, Holt's Rep. 624, 625. pl. 2. Trin. 5 Ann, in Caſe of Andrews v. Stroud. 9 1 
8 I . 
10 
(T. a. 2) Conſtruction of Leaſes. 
1. A Leaſes an Houſe to B. to do with it at his Pleaſure. B. my 
* uſe the Houſes, bur he cannot deſtroy them or pull then 
down; Per Doderidge J. 2 Roll R. 74. cites 17 E. 3. 18 E. z. | 1. 


2, Leaſe of Lands by Deed tor Years, and in the ſame Deed Lefſir 
covenants and grants to Leſſee, that he ſhall take convenient Hout. blatt 
Sc. in all his Wood called H. &c. which Wood was no Parcel of the 
Land leaſed by the Deed, but other Land; this is a good Grant, and 
Leſſee thall have it during the Term, and Executors ſhall take it a 

 Alhgnees to Leilee, and this Grant does not reſtrain, but he ſhall hare 


Houſe-boote &c. in the Land leaſed alſo. Mo. 6. J. pl. 23. Paſch, 0 
JJ oe; | . „ 
Hetl.53. 3. Leaſe by Baron and Feme and another Feme by Indenture; Leſſee 1 
Mich. 3 covenants 70 find filficient Man's Meat, and Horſe Meat, to the Baran | 
eee 5 and Feme and the other Feme, or to their Servants, at their coming to { 
Tie? in London, in his Houſe in Southwark. Baron and Feme died. The other [ 
e fi Feme takes Faron, He is not bound to find Suſtenance for the Baton, ) 
Verbis, and but only tor the Feme, or tor her Servants, and not for both at the 0 
88 " ve ſame time, becauſe the Covenant was in the DisjunRive ; bur Dubii | 
ation tur If he is to find them for one Meal only at their coming, or all the g 
of Daliſon. Time of their Stay. Dal. 44. pl. 31. 4 Eliz. es 
5 51. — 4 Leaſe to two Durante Vita ipſorum & alterius corum dintins vival 
ſeems to be abſque Impetitione vaſti durante Vita ipſorum, this Liberty runs with the 
8. C. Eitate and ſhall endure as long. 3. Le. 151. pl. 202. Hill, 29 Elia 
C. B. Rolr's Caſe. 1 = \ 

5. Pro Termino Vite eorum et cujuſlibet ipſorum alteri poſt alterum dis : 

tits viventi, reſolved they ſhall rake jointly, not by Remainder, Mo, ( 


637. pl. 876. Trin. 43 Eliz. C. B. Mellow v. May. | 
6. If Leſſee ſeal his Part, and not the Leſſor, nihil operatur, neither 
in reſpect of the Intereſt, nor in reſpect of the Covenants; tor the (e- 
venants depend on the Leaſe, and it there is no Leaſe there is no Co- 
venant, and conſequently no Breach of Covenant. Velv. 19. Mich. 
44 & 45 Eliz. B. R. Soprani &c. v. Skurro. 3 8 
. Leate of Lands, and that he cut Buſbes without Deftruttion, il 
the Waſte or Common, this muſt have a reaſonable Conſtruction, ad 
Leſſee may take conveniently and ſufficiently for his neceſſary Us 
and no more; Per Doderidge J. 2 Roll R. 74. Hill. 16 ſac. B. R. 
8. Leaſe of a Houſe and Lands to A. for 99 Years, Remainder l. 
B. for 99 Years; Provided, that if the Leſſees do not inhabit in the faid 
Houle let during the whole Term, that then the Leaſe ſhall be void; 
Per Roll, Ch. J. thoſe in Remainder were not bound to inhabit beſole 


the Remainder falls to them, but reddendo ſingula ſingulis they oz 


a = 323 


— 


to inhabir ſucceſſively one after another. Sty. 116. Mich. 1649. Rat- 


— 


cliff v. Dudeny. 


9. A Leaſe for Years at Common Law is no Leaſe before actual 


| Fntry nothing paſſeth; Per Levins; Arg. Cumb. 249. Paſch. 6 W. 


& M. in B. R. in Caſe of Smart v. William.  _ 3 

A Leaſe for Years ſtands only in Point of Contract. Lev. 145. Mich. 8 33. 
16 Car. 2. B. R. in Caſe ol Maſon v. Tred way. „ | deg 
Term. Mich. 25 Eliz —— Savil 55. Per Shute J. in pl. 114. S. P. — Per Popham Ch. J. Ow. 
102, 103. Paſch. 36 Eliz. in Caſe of James v. Portman. S.P, a TP 


C. a) [Leak] 
By what Words. 


1. IJ A. covenants with B. by Indenture to levy a Fine of certain co. 1.192. | 


Land within a Bear aiter, ro the Uſe of B. and his Heirs, Pro- pl. 13. S. C. 
viſo that If 100 l. be paid to B. at the End of 3 Bears, that it ſhall be — ger 
to the uſe of A. and his Heirs, and by the ſame Indenture A. covenants 35.7 b. 


ur. — — 


and grants fox him, his Meirs, Executors and Aſſixns, with B. his s. C. ci:ea 


helrs, Crecutors and Alligns, that he, his Heirs, Executors and Arg 2 Mod. 


Alligns, ſhall quietly have, hold, and enjoy the Premiſſes from ſuch a 28. 

Day for 13 Years, and fo yearly from hencetorth tor ever until the ſaid 

lool. be paid according to the Intent, without Let of A. or the lawful 

Let of any other, rendering 14 d. Rent, ant B. covenants that he will 

not do Waſte, Jt no Fine be alter levied, this Covenant and Grant 

for enjoying ſhall not be a Leaſe for 13 Bears, for it has Reference 

to the Fine which ougyt ta be levied, which by the Intent of the 

Indenture ought to raiſe all the Eſtate intended. Tr. 5 Ja. B. Re 

adjudged between Evan and 7homas, „ 3 
2. Leaſe for Life & c. provided, that if the Leſſee die within 60 Years And. 19. pl. 

then next following, that in ſuch Caſe his Executors and Aſſigns ſhall 1 

lave and enjoy the Land as in the Title and Right of the Leſſee until 60 5 Che 

Tears, to be computed from the Date of the Indenture, are expired. accordingly, 

The Court held that this was not a Leaſe, but only a Covenant &c. becauſe no- 


i | e: 1 | „ 25 thing of the 
Dyer 150. a. pl. 83. Trin. 3 & 4 P. & M. Parker v. Gravenor. ſaid erm 
ves limited to the Leſſee for Life, as Remainder to him and his Executors.— Bendl. 7 2. pl. 115. 


8. C. held accordingly. — S. C. cited 1 Rep. 155. a. that it is no Leaſe, but only a Covenant for 
J | | Ibid. 480. S. C. cited that the Word 
(Proviſo) did not import a Grant, but an Agreement, and ſo ſounds in Covenant, and not in Demiſe. 


the Uncertainty.— S. C. cited Mo. 244. in pl. 388. 


8. C. cited Hob. 35. accordingly. 


3. Feme Leſſee for Vears takes Baron and dies; he in Reverſion de- D. 17) b. 


mites for Years, to commence after the Term demiſed to the Baron where ?' 35 Hil. 
; 5 . gs | 5 2 Eliz. S. C. 
it was demiſed to the Mie, and by Act in Law transferred to the Baron, — & C. 
det by reaſonable Conſtruction it was reſolved, the Land was by the cired by Ar- 
Wite demited to tbe Baron to make the Leaſe have a good Beginning. cher J̃. Cart, 
b Rep. 36. a. b. cites Pl. C. 192. a, [Anno 1 Eliz. | Wroteſley v. 49. 
Adams. a | _ 


4 Grant of the Rever/ion Habend' the Land for Years a Fine Termini 


2 Eliz, | 


5. Articles between A. and B. A. covenants, grants and agrees that Cro. C 207. - 


8. cal have the Land for fix Years, and in Conſideration of this B. co- btn 


"ants and grants for him, his Heirs and Executors to pay the yearly and the Rent 


ent of 10 J. to A. his Executors and Heirs. Reſolved it is a — ſhall go to 


* * 2 I ls 
5 — 2 — 3 — rw. 
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Ein 


SEE © 


por 


_ adjudged — Male of his Body, that then bis Daughters jhall have his J. 


- ſhuuld be io picuved, Br. Leaſes, pl. 30. cites 5 H. 7. 1. S. P. per Curiam accordingly, 


* 8s. C. cited 1. IF a Man covenants and agrees With another that he ſhall hare 


5 87 U certain Land for certain Years, icilicer, from fuch a Year to ſuch 


Contra dy adzudg d. Mich. 4 Car. B. R. adzudged between + Geary and Raul, 
Lid chera Which Intratur alch. 4 Car. 432. Pobarr's Rep, 48. Same Cal. 


' Leaſe tor | 


celſit) is as ftrovg as dimiſit or locavit, and Mich. 37 H. S. the fame wis agreed accordingly by fe- 


this was a Leaſe; tor thoſe are perfect Words to give an Interett, Roll Rep. 397. pl. 23. 8 C 


tou Leale, but not in the Jall. ——— brownl. 23. 8. C. but S. P. does not appear. vc 


„„ FE 
the Heir and a good Reſervation of Rent. Jo. 231. pl. 2. Hill. 88 


h ar, 
with te Hake v. Monday. B.R, 
Reverſion, 


and not to the Executor. 


A. covenants by Deed thar B. ſhall have the Land 


| for 6 Vea 
not a Leaſe, though a Leaſe by Deed is a Covenant. Br. Leaſe, pl. 21. Cites 21 H. or 6 Years i 


| | 7. 36. 

| Lev.zs, 6. A, conveyed Land to the Uſe of himſelf for Life, Reni 
od! ö x | 1 5 „ Neſmaln | 
_— his Son and the Heirs Male of his Body, and if he dies Le 


Keb. 462. Years ; Adjudged per tot. Cur. præter Mallet a good Fer ls 10 


* 8 2 | - Wa 
pl. 61. S. C. of turure Intereſt. Sid. 102. pl. 8. Hill. 7 15 C SB. 
e | * 14 & 15 Car. 2. B. R. Cc. 
the Plaintifl. TT . 2 5 
Sid. 428. pl. 7. It was inſiſted, that a Licence to enjoy from ſuch a Time to ſuch | 


15. Ne. and Ziſe is a Leaſe, and ought to be pleaded as a Leaſe, and not as 2 L. 
1852 2:2 cence, As to the Pleading Twiſden ſaid, he had known it doubred 
by lome, whether it may not; but as to its being a Leaſe, or a certain prele 
that this Li- Intereſt, he ſaid it was true that 5 H. 7 1. is chat it is fo. Mod | 
cence ſhall 'T'rin, 21 Car. 2. B. R. Hall v. Sebright. MY 
be pleaded | ” 

as a Leale, and cites 5 H 4. 1, ——— 2 Keb. 561. pl. 60. S. C. and 


per Curiam this is a Leaſe, and 


— 


a a) What Words will make a Leaſe for Years, 


—— 


ant, pl. a Year, under ſuch Rent, this is d good Leale for Bears, My Re, 
= Ns 14 Jac. vr Milliam Eſſex. Trin. 5 Jdc. B. K. * Tooker v. 8 
21 H. 7. 37 Dill. 12 Jac B. adjudged between + Te and Sir Milliam Efes, 


Fineux, who 


Years may be a Covenant, but that a Covenant cannot be a Leaſe for Years, and that conſequently 
+ Covenant to have Land for ſo many Years is no Leate. Br. Leafes, pl. 60. cites 3; H. 
and 1E 6. and ſays it was admitted 1 E 6. in Chancery, that where ] convenit & conceffit to M. d 
that he ſhould have 20 Acres in D for 20 Years, that this was a good Leaſe; For this Word (con- 


veral. | RG 8 | 
+ Hob. 34. pl 39. S. C the Words were that Haberet, occuparet & gauderet, and adjudged that 


and admi-ted by Tudgment that the Words (he ſhall have the Land for fo many Years) is a good 
| Leaſe. - Mo. 861. pl. 1183. 8. C. reſolved that the Words (have, occupy and enjoy) 1s a good 


| Leate. —— 5 Bullt. 204. S. C and per Coke Ch. J. this is a good Leate, and Judgment accord- 
ingly; But he took a Ditference between ſuch Covenant made by one that is Owner of the Land, 
ana where it is made by a Stranger that has nothing in the Land; that in the ffrſt Cafe it will amount 


Difference taken Le. 136. in pl. 136. Mich. 30 Eliz. 
+ Cro. C. 128 pl. 3. Geary v. Reaſon, ſeems to be S. C- 


The Words (covenant, grant and agree that one ſhould have Land for ſo many Years) are aft 
W ords 10 make a Leaſe for Years and enure as a Leaſe; Reſolved Cro. J. 91, 92. pl. 19, Mich. 3 Jas 
B. K. Whitlock v. Horton. N 14. Whitlock v. Chart well S. C. adjudged. —— Noy's 
Mix, 67. S. P. for Conceſſit is of ſuch Force as Dimiſit. . 


C.. E 486. 2. Tf Articles of Agreement indented are made, ſealed, and del, 
90 9 5 vered between A. and B. which are ſuch, ſctiicet, Inprimis, Is 
the Juſtices agreed that A. doth let ſuch Land co B. tor five Years from Michaela 
ro be a good alter, provided that the Leſſee thall pay therefore at Michaelmas is 4 


— 22 


in Debt tor the Rent between Herrington and Wiſe, = 


8 c and by the Covenant that he may make the Leaſe before the Feaſt of All-Saints, it appears that 
i was but for further A{urance, and not to deſtroy the preſent Leaſe, © | re. 


** 


Lady-Day 100 J. by even Portions during the Term. And there was Leaſe, and 
Iſo another Covenant that a Leaſe ſhould be made and ſealed by the Judgment 
cid A. before the Feaſt of All Saints enſuing, according to the neh. 
Effect of thole Articles: Though here be a Covenant for the ſeal- 4 fl. 68. 


nx of a Leite after, according to the Articles aforeſaid, pet ina 8 C. n 


| much as the Words or the kirk Covenant are, that A. doth let the SALA 
| + Land in the reſent Tente, and he has Time by this to make the bes. 


Leale after the Leal? is ta commence by the fir? Article, this is LS 
nelent Leaſe and Reſervation, P. 33 & 39 Elz. B. K. adjudg'd a preſent 


aſe 


Noy 57 


z. Ik a Pan covenants with another to permit and ſuffer him to 8. C. cited 


| have, hold, and occupy Certatn Land tor a certain Time, this is not 3 Bult 252. 


any Leaſe ; for the Words permit and ſuffer ſhew the Intention to d . 


be only a Covenant. Trin. 5 Ja. B. R. per Cur, between cite s. C. 


E Juker and Squier, | as adjudged 


| | | Trin. 4 Jac. 
. C. cited Arg. 2 Mod. 8 1. (8. b) pl. 10. S C. 


4 Ik Articles of Agreement are drawn between A. and B. which 


| are ſealed and dellvered, in which is contained in this Manner, ſct- 


let, Inprimis, Ihe ſaid A. is contented to demiſe the Parſonage &c. 
to the ſaid B. trom Midſummer next for fix Years, with theſe Words 
after in the Articles, biz. the Rent reſerved is 100 l. per Ann. a Re- 
entry tor Non- payment ot the Rent, a Covenant for Reparation, a Co- 
venant to do ſich a Thing; And to thele Articles the Parties put 
their Seals; This is not any Leale but a Covenant, for it appears 
Upon all the Covenants that they were bur Inſtructions tu make a 


| Leaſe, and not to have the Effect of a Leaſe ; and the Word (con- 


enced) does not intend the preſent but the future. P. 40 & 41 El, 


B. B. ad(udged between P/eaſaunt and Higham. . „ 
F. If one ſays to |. S. you Hall have a Leaſe of my Lands in D. for 21 Mo. 8. 
Jears, paying 10 5. per Ann. Make a Leaſe in Writing, and I will ſealit NE - LEN: 
this was agreed to be a good Leaſe by Parol though no Writing be 3** ©. 2 = 


in totidem 


made of it, for the Intent of the Leſſor is ſufficiently expreſſed, and Verbis, — 


the making of it in Writing is but for further Aſſurance. Note, Cro, Dal. 7. pl 2. 


E 33. pl. 1). Trin. 26 Eliz. B R. Maldon's Caſe, Sn 


dem Verbis. ——— But where the Words were, / promiſe that you ſhall have, after your Term ended 
in the ſame, a like Leaſe for 21 Years, as you have in the ſame, is only a Promiſe, and not a Leaſe, 
Mo. 220.pl. 3579. S. C. —— 


And. 136, 137. pl. 187. Paſch 27 Eliz Moon v. Williams. — 
but ſee now the Stat 29 Car. 2. cap. 3. of Frauds and Perjuries. 


6. If I agree to let my Land this is no Leaſe; Per Wray Ch. J. Cro. 


L. 156. pl. 39. Mich. 31 & 32 Eliz. B R. 2 . 

J. An Agreement to take a Houſe at 50 l. a Year, and the Leſſee to re- 
pair, and that the Leaſe ſhould be drawn by St. Thomas's Day, and then 
'o begin, and another Agreement by Notes to let for ſeven or eleven Years at 
the Leſſee's Eleſtion, and the Leaſe to be engroſſed, but it never was en- 
groſſed. The Court agreed that this is no Leaſe, but a Tenancy at 
Will, 3 Keb. 68. pl. 9. Mich, 24 Car, 2. B. R. Burges v. Bowman. 


40 3 


5 PT 1 226 


Mich. 4 E. 6. 


0 
* * >, 4 * * 
—— —— — 2.48 —. 4 —·¹ð _ 
, 


0 

* 

bs 
'3 
8 
8 
? 


* ES — 
n > ere — 
— — IEEE 


p — — 
—— <p: —— — 
: — — — * — a —_— * 
5 — ES — -.Th „„ LET * wi jay 
- — = — — 5» (a WV: ” ; 2 7 22 7 . "OS "i OI — 
— s R * 6 - 2 DS — — —_ — — 
+ - . 2 — — — — 
y < — 


= 


E33 —— 


— ! oor her eu 
=> e 4 * mm 


4. 
— — — — Miu 


— 
— 


- Dag > 


— — 
— — - 4 
— —— 


* P 


1 
— 


* ä 3 


z Salk. 108. 8. Covenant was to pay annual Rent of 60 l. and repair. Plaintiff ſays 


adjudged 
upon De- 


WW _ Eſtate. | 


(X. a. 2) What amounts to a Leaſe. 


I. Licence to occupy is a Leaſe ; per Hobart Ch. J. Hob. zy ci, 
5 H. 7. 1. though 10 E. 4. ſeems to make a Doubt that th 
Leſſor may alſo occupy with him; But 21 H.6. 37 Paſton's 05 
nion, that if one licenſes me to fow the Land it is no Leaſe, and there 
tore if I ſow the Land another thall reap it; and to this Opinion Ha 
bart agrees. 4” x ” a 
5 2. Leaſe for ioo Days is a Leaſe for Years. Finch. 17. b. 
Dal. 34. pl. 3. A Man made his Mill in ſuch Manner; I have made a Leaſe jy 
24.5. C.in 21 Tears to F. F. paying but 10s. Rent; This is a good Leaſe by the 
9 W111, tor this Word (I have) ſhall be taken in the Preſent Tenſe, 3 
96: the Word (Dedi) is in a Deed of Feoflment. Mo. 31. pl. 101. Tin 
relied upon 3 Eliz. Anon. 
by Powell 


J. 2 Vent. 57. in the Caſe of Wright v. Wyvel, Trin. 1 W. & M. in C. B. to which it was an. 
ſwered, that the Caſe there was of little Authority ; For it did not appear how that Matter came in 
Queſtien, or in what Court, or in what Action, and ſaid only fuit tenus 3 Eliz. = 
ro. E 143, 4. Expoſing Land to Halves for a Crop is no Leaſe of the Land ; But 
pl. 10 S. C. otherwiſe if it be for 2 or 3 Crops; So that tor breaking the Cloſe 
wn accord- the Owner only may bring Treſpaſs, but tor ſpoiling the Corn by 4 
12575 pl. Stranger they oughe ro joyn, being Tenants ia Common thereof; Ca, 
439 Hare E. 143. pl. 10. Trin. 31 Eliz. C. B. Hare & al. v. Celey. 

v. Okeley | 335 JT = | 

S. C. held accordingly Gouldsb. 47. pl. 9. S. C. held accordingly. — A. leaſes to B, for 
three Crops, it is a good Leaſe for three Years; Per Haughton J. Roll R. 319. in pl. 29. cits 
23 E. 3. Fitzh, Account, 130. . | 3 | 


F. In an Eject' Firm' the Caſe was thus, V. leaſes Bl. Acre to A. fr 
20 Nears rendring a Rent &c. And afterwards leaſes Wh. Acre, and 
the Rent and Reverſion of Bl. Acre to F. by Demiſe, Grant, and to 
Farm let for 99 Years, Habend' Wh. Acre, the Reverſion of BI. Acre, 
the Kent, and Premiſes for 99 Years, rendring Rent &c. A. never 
Attorns; the 20 Vears expire, and F. enters in Bl. Acre, and by the ! 
Court well, for that ſhall enure as a Leaſe by the Words Demiſe &c. | 
Noy 153. Fitch v. Vaughan, Sn DE 
b. There were Articles drawn between A. and S. (viz.) Articles a. 
greed upon &c. Imprimis A. doth demiſe his Cloſe to S. to have it fit 
40 Nears, and a Rent reſerved with a Clauſe of Diſtreſs Oc. in witmels 
_ wheres? &c. and atterwards there was written in the ſame Paper a A. 
morandum, that theſe Articles are to be ordered by Counſel of both Partits, 
according to the due Form of Law ; and becaule the Intent ot both Parties 
appeared by that Memorandum, and the Leaſe was drawn by the 
Countel, bur never Sealed, (tor the Parties diſagreed abour Fireboot) 
it was ruled upon Ejectione Firmæ by che Court, that the Articles were 
not a ſufficient Leate, and the Jury found accordingly without depatt- 
ing trom the Bar. Noy 128. Sturgion v. Dorothy Painter. _ 
7. It one grants to J. S. the Profits of his Land, and makes Livery, 
this thall be a Leaſe for Lite ; Per Coke Ch. J. 3 Bulſt. 101, Mich. 
13 Jac. in Caſe of Blamiorde-v,BlamtordetTTTTTT To 


au a * 


pl 8. S. C. Defendant entered, but does not aver a Leaſe made. Defendant pleads, 
he ought not to have Rent, tor no Leaſe made. Per Holt Ch. J. in 


2 | es 3 Eſtate. | - : 327 
mutual Covenants, where the Performance of one does depend upon murrer that 
another, the precedent Covenant muſt be performed firſt, Per Eyres theſe Arti- 
and Dolben, the Covenant and Entry amount to a Leaſe; and ſo Was les did not 
Harrington and Wile's Caſe. Per Holt, it has been held aliter Lea. 
ever ſince; Judgment pro Quer. 12 Mod. 1. Mich. 2 W. & M. in 
B. R. Copley v. Hepworth. 3 e 5 

. A. licences B. to enter and take the Proſits; it is a Leaſe at Will, 
and if the Licence was tor a Year, it is a Leaſe for a Year ; otherwiſe 
of a Licence to Hunt, and if A. licence B. o come upon his Dock, and 
carry on his Trade, it is a Leaſe ; becauſe ir is all the proper Profits of 
| 2 Dock; Per Powell J. 2 Salk. 588. pl. 3. Paſch. 4 Ann. B. R. in 
| Cafe of the Queen v. Winter. „„ © 1 

10. If a Licence is granted to a Man to aſe my Ground, or my Yard, 
he has thereby an Intereſt in ir, ſo that the Licence is not revocable, 
but it amounts to a Leaſe at Will, and this ſeem'd to be the Opinion ot 
the Court, and that he thereby had ſuch a Poſſeſſion as not to be turned 
out by a Revocation, but by an Ejectment. 11 Mod. 42. pl. 1. Paſch. 
4 Ann. B. R. Anon. 


a p = - Z 


1 


N. a. 3) What ſhall be faid a Leaſe, or Bargain 
EY VCC 


. A Seifed of the Manor of B. by Indenture bargained, and ſold Mo. 15. pl. 
to C. All thoſe her Woods, Underwoods and Headgerows, as 57. Mich. 
| have been accuftomably uſed to be felled and ſold flanding, and being in, 1 
upon, and within the Manor of B. to have and to hold all the ſaid , + whey 
Woods &c. to the ſaid C. from Ec. during the Natural Life of the ſaid S. C. 
A. And C. covenanted &c. with A. to pay to A. her Executors &c. And. 7. pl. 
Yearly, during the ſaid Term, 101. C. can have but one Cur, though 75 S, O. and 


and A lives many Years alter. 3 Le. J. pl. 19. Trin. 4 Eliz. Rot. 1620. * 
d to andrews v. Glover. 5 e de only a 
Cle, | 7 „ : | Bargain and 
ever ale, ard no Leaſe ; For the Words (then growing,) determines that the Land is not let, ard if 
the the Land is not let, then the Wood growing after the Cut of what grew at the Time of the Sale 
&c cannot paſs. Bendl. 112. pl. 148. S. C and the Pleadings and the Court held, that the Defen- 
: Gant could have but one Cut. 3 Le. 54. pl. 79. Mich. 15 Eliz. C. B. Anon, S. P. held ac- 
cordingly by three Juftices, but Dyer e contra, —— Ibid. 56. pl. 82. S. C. in totidem Verbis, — 
Ja- L. 36, pl. 100. 8. C. in totidem Verbis. „„ | e Sa 
meſs 2, Leaſe for Years to B. rendring Rent, and after Leſſor grants the 4 Le. 23. pl. 
Me Rewer fron to C. for 99 Nears, rendring the antient Rent, to have from Ea 3 
ies, its Day of the Leaſe without Impeachment of Waſte, this is a Leaſe by Biſhop of 
Lies Way ot Grant 4 a Reverſion, and to paſs as a Reverſion; But per Rocheſter's 
the Caine, if Leſſor had granted the Reverſion, and alſo demiſed the Land Caſe, S. C. 
ot) {ir 9g Jears, it ſhould paſs as a Leaſe to begin firſt after the former 838 
Leale determined. 3 Le. 17. pl. 40. Mich. 14 Eliz. Anon. e Le , 
| De | 5 e pl. 90. 8 C. 


in totidem Verbis. 


3 A. was ſeiſed of the Manor of D. whereof Part was in Demeſne, 2 th, . 
nd part in Leaſe, and did demiſe bargain and ſell the ſame to W. and I in 2 


%% Cer tor 17 Years after his Death; the Leſſees may Uſe this either Coutr of *-- 
ds, . common Leaſe, or as a Bargain and Sale, but not both ways. Wards 8 C. 


4. 202, pl. 19. Heyward's Cale. 
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1 Fi 


4. A. leaſes to B. for 10 Tears, and after he demiſes and grant: tha 

Land to C. for 20 Jears, that is a good Leaſe for 10 Years Preſently 

Bur if C. happen to have Attorument, then he ſhall have the Reverſg 
preſently, and thoſe two Eſtates ſhall be in him, and ſtand divided: 

Per Cook Ch. J. Noy 153. in Caſe of Fitch v. Vaughan. . 

8 Rep. 93. F. A, made a Leaſe for Life to B. rendring 20 1. per Ann. Aſterwardz 


Þ 94.3. A. by Indenture in Conſideration of 501. demiſes and grants the Rey. 


Fox's Caſe 


S. C. held n to have from the Day of the Date for 99 Years rendring 101, per 


_ accordingly. Ann. It is a good Bargain and Sale, and B. thall have the Rent reſery' 


on the Leaſe to A. 2 Brownl. 291. Hill. ) Jac. C. B. Smallman y 
Tow . 25 N 
6. It a Man demiſes and grants his Honſe and Uten/ils there, this is 
only a Demiſe ot all; but if ſuch a Demiſe had been firft, and the Gray 
by a ſubſ.quent Clauſe, there the Utenſils ſhould paſs ,disjoined from the 
Thing leaſed, but not where it is all in one and the ſame Clauſe ; 80 ii 
A. make a Leaſe to B. of Land for Years, and afterwards he grants or 
| ſells the Trees on the Land to rhe Leſſee with Liberty to cut then 
down at any time during the Term, and then B. ſurrenders his Leak 
to A. yer B. may cut down and take the Trees during the Years tor 
which the Leaſe was made; And the Difference is, where the Trees are 
conjoined, and where Disjoined from the Term in Point of Intereſt; ln 
the frit, if he ſurrenders before he takes the Trees the benefit is loſt; 
Otherwiſe where they are disjoined, there the Reference ſhall be t 
the Efluction ot the 'Term in the number of Years, As where Leſlot 
grants to Leſſee Trees growing on the leaſed Land, in this Cafe Leſ 
ſee may well cut and take them after a Surrender of the Leaſe made by 
him; Per Croke J. 2 Bulſt. 8. Mich. 10 Jac. in the Caſe of Billing 
v. Herſy. e . e 


(X. a. 4) What a Covenant only, or a Leaſe. 


\ ; N Agreement or Covenant between A. and B. that F. &. ſhal 


ON: 97. have ſuch Land for Years cannot amount to a Leaſe, it being 
Allens made between Strangers; So if A. covenants with B. that his Ex 


& S. P. by tors ſhall have ſuch Land for 21 Years, this cannot amount to a Leaſe, 


| Anderſon, for they are in this Degree as Strangers; Per Anderfon Ch. J. Cv. 


quod Walm- E. 13. pl. 1. Hill. 32 Eliz. C. B. in Caſe of Porey v. Allen. 


ſley conceſſit. 


But if A. covenants and grants with B. that B. ſhall have his Land for ſo many Years, it is 4 
good and abſolute Leaſe ; But it A. covenants and grants with B. that B. ſhall enjoy &c. it 1s nel. 
Leaſe, becauſe it ſounds only in covenant; Cro. J. 172. pl. 13. Trin. 15 Jac. B. K. in Caſe of Es 


V. Thomas Tanfield ſaid it had been ſo adjudged in Plcafance's Caſe, ———A Negative Co- 


venant by Mortgagee not to intermeddle for ſeven Years is no Leaſe. Cro. J. 659. pl. 9. Hill, 20 
Jac. B. R. Poweſley v. Biackman. — Ow, 49. Mich. 32 & 33 Eliz. Anon. S.P. 


2. If A. covenants and grants that J. S. al have his Lang until 
10. be levied, this amounts to a Leaſe rill the Money is paid; 4s 
3 Bulſt. 252. Mich. 14 Jac. | Ps | 
» 3. It a A. licences F. F. to hold his Land, this amounts to a Leaſe ; 
SER TT EE , 


4. Leaſe for Lite by Deed, Proviſum eſt quod if Leſſee die lin 


= 25 755 the Term of 60 Years next enſuing, that his Executors and Aig"s ſhai 


Cranmer's have this as in the Right and Title of the Leſſee pro terimiuò totidem 
Caſe. — Annoram as thould amount to the Number of 60 Years ſrom the Da 
3Le 22. of the Indenture, it was held per Cur, that this is bur a Covenall, 
cites D. 150. and not a Leaſe. 3 Bulſt. 163. cites D. 150. Parker v. Grovenor. 


Parker v. 


— 
No 


Gravenor, 8. C. 3 Le. 154. per Wray Ch. J.———3 Le. 196. per Rhodes J. S. C. cited. 5 


. . 


— 


—— ———_—_ | | n ; , a | ak | 

No Leaſe for Years was made by this Proviſo either in the Leſſee nor by Remainder in his Execu- 
tors, becauſe nothing of the Term was limited to Leſſee for Life, as Remainder to him and his 
| Fxecutors. And. 19. pl. 38. Grayenor v. Parker, It it ſhould be a Demiſe there was no Perſon 
io take, For it is appointed to the Executors and Aſſigns of Leſſee, who are not in Rerum Natura, 
bor Parties to the Deed ; Arg. Mo. 380. cites D. 150.8. C. cited by Gawdy J. Cro. E. 841. 
in pl. 18. 4 | | | | | 159 


| « A, covenants with B. to make a Conveyance by Fine to him of For ifa 
| Land, provided if he pay B. 100 l. at the End of 13 Tears, then to * hoe oo 4 
| the Uſe of the Fine to be the Cogniſor, and covenants that B. ail en- er eden 
jy the Land for 13 Years, and for ever after, if the 1001. be not made, it had 
| paid, The Affurance was not made, and this ws adjudged no Leaſe not been a 
for 13 Years, becauſe it was the Intent of the Parties to make an Aſſu- J . N ag 
ranceonly in nature of a Mortgage, which is but a Covenant; Arg. 2 Mod. & C. n 
90 cites Cro. J. 172. [pl. 13. Trin. 15 Jac. B. R.] Evans v. Thomas. 
6. It was admitted Arg. that where Words are doabrful and ſuch as 

may admit of diverſe Conſtructions, whether as the Words Covenant, 

Grant, and agree &c. whether they will amount to a Leaſe or not, 

there they thall be raken as a Covenant to prevent a ah her, So alſo 
il they are only Inſtructions; As if a Man by Articles ſeal'd and deli- 

verde 18 contented to demiſe ſuch Lands, and a Rent is reſerved, and 
covenants to repair &c. 2 Mod. 81. Paſch. 28 Car. 2. C. B. in Caſe of 
| Richards v. Sely. 9 5 Im une 


— 


— 


(J. a) What ſhall be a good Leaſe for Vears for 
. Uncertainty, 3 . 


. fi a Man poſſeſs'd of a Leaſe for Bearg grants all his Term A. 2 Terme: 
| after his Death, this is a good Grant ; For it is as much as grants all his 
> {had ſaid, that he granted ſo much of his Term as ſhall be to Hg % 


| | - d to B. 
(ome at the Time of his Death, which had been good as it ſeems, ; 3 | 
; ſeal Contra Paſch. 43 Eltz. B. R. between Fue/ and Lingley, Mort“ of 
off 4 . 5 | | 8 | . Ad- | 
being dped that the Habendum is void, and the Term paſſes preſently, for the Premiſſes make a preſent Grant 
Excel- | and the Habendum is repugnant ; But where A. without any Habendum grants to B, all his 8 | 
[eaſe which ſhall be to come at the Time of his Death, the Grant is utterly void; Per Dyer Ch. J. Pl. 
ese Hill. 20 Eliz. in Caſe of Welkden v. Elkington. —— D. 272. a. pl. 30. Paſch. ro Eliz. 
. 8 7 Pl. 3 10 Eliz. 
. Cro, K. adjudged accordingly. _ 5 | es | SS 
| It ore grants his Term after his Death it is not good; other wiſe if by way of Leaſe. 3 Bulft, 
100. ces 7 E. 6. Br. Grants 154. ; TE, 7 es S 


ot Evans 2. Do a Man poſſeſs'd of a Term to commence after the Death of 
i | d. by Jndenture recites it, and grants che Premiſſes Habendum all 
cos ls Intereſt ot the ſaid Term after his Death, it is a good Grant; 
kor it is all one with the Grant before. Contra Palch. 43 Eltz. 
4 Uni between Fuel and Lingley, udjudg'd. | UVA 
Arg 3. Jfa Man makes a Leaſe tor fo many Years as he ſhall live, it 
5 void for the uncertainty. Co. Litt. 45. bb SY 
Leale; . It Leſſee tor Years grants to another ſo many of the Years as Br, Leafes, | 

| [tall be come at the Time of his Death, it is void for the Uncer- pl 66. cires 
bin Minty how many will be to come at his Death. Com. 520. b. 5 C. —— 
ns ſpal LE. 6. Brook Grants 154. Co. 1. Rector Chedington 155. Arg. Godb. 
in et Curiam. 5 | | ons» th 


je Dale ga Oran 3 „„ £6 $6. 
venalily s Cites 8. C. — 2 And. 12. cites S. C. — Godb 25. in pl. 35. Arg. cites Com. 5 20. by 

opham, that it is a void Grant, becauſe no Intereſt paſſes during the Life of the Grantor. e 
o ... ̃ —— —— —— 
ited. — 


ne MO PD A 


A. has a Leaſe for 40 Years, and grants to W. N. ſo many of the Years as ſhall be arrear a th 
Time of his Death; Per Hales J. and others, this Grant is void for the Uncertainty, and it j 
Ike to a Leaſe for Life and four Years over, for this is certain that his Executors ſhall bauen 
Years after his Death, but in the other Caſe the Grantor may live all the 40 Years, and fo ng 
will be arrear at his Death, Br. Leaſes, pl 66, cites 5 E. 6. —— Lev. 45. Mich, 13 Car. 2, Fi 
in the Caſe of Caponhurlt v. Caponhurſt, S. P. admitted, and Judgment accordingly, —— Raw 
27. S8. C. and S. P. admitted. | | | J 


* Mo. 478. pl. 684. Lloyd v. Wilkinſon, S. C. 


It a Termor 5. Ik Leſſee for Years by his Mill deviſeth fo many of the Ven 
"+: hang as ſhall be left at the Time of his Death, it is good, becauſ th 
Doh of a Will takes Effect byy his Death, and no Intereſt paſſeth bein 
Stranger 7 E. 9. Brook Grants 154. | es 

S. ſhall | | TH Es 
"es the Land for ſo many Years as ſhall be then to come, this is good by Deviſe, becauſe he mir 
have done ſo by Demiſe in his Life. Mo. 635. pl. 871. Bill. 34 Eliz. C. B. in Caſe of Rayny 
v. Gold. ——- 8. P. accordingly, becauſe in ſuch Caſe it is certain how many Years he is to em 
it; Arg. Show. Parl. Caſes 203. in Caſe of Jermin v. Orchard. 55 3 


Mo. 408. 6. Ik Leſſee for ninety Vears demiſeth the Land to another for 1 


7 654: Years aiter his Death It is gd; becauſe it is a certain Term. Ya) 
Wilkinſon, 34, 35 El. adjudged, Co. 1. Rector Chedington 155. | 


$.C. 5 5 
* Mo. 48. J If d. leaſeth to B. for Lite with ſuch Proviſo, Drobiſum &, tn 


pl. 684. if the Leſſee dies within the Term ot 40 Years, that his Executors nd 

3 „. Alſigns ſhall have the Land for fo many of the Years as thall amom 

S8. C. and to 40 Years to be accounted from the Date of the Indenture; this i 
Ibid. 48. not any Leale, but only a Covenant, for the uncertamty. Ty, 1 
RED 22 4 Mar. 150. Co. 1. * Rector Chedington 155. . 


Ph. & Ma. Fol 1 50. Parker v. Gravener.—— And. 19, pl. 38. Gravenor v. Parker, the Car 

held, that no Leaſe for Years was made by this Proviſo in the Leſſee, nor by Remainder nt 

Executors, becauſe nothing of the ſaid Term was limited to the Leſſee for Life, as Remainder » 

him and his Execurors — Bendl 72. pl 115. S. C. accordingly. — S. C. cited Hob 35. — 80 

cited by Rhodes J. 3 Le. 196. in pl. 244. Hill. 29 Eliz.— 4 Le. 193. in pl. 303. Rhodes |.cis 
% IEEE | | 


8. Ika Man leaſes Land to another Habendum a Morte fu fit 
40 Years It 18 à good Leaſe, ) E. 6. Brook Grants x 54. 
9. The Years ought to be certain when the Leaſe is to take ERS | 
Intereſt or Poſleſllan, but before it may depend upon an unit 
tainty, viz. on a Poſſible Contingency, Co. Litt. 45. b. Co. 
r Bath 3g, 1 ; 
AL, I. It A. grants tg B. that when B. has paid 20 1. to A. he fil 
Fol 849. have a Leaſe for 21 Years in Blackacre, and afterwarys B. pi 
V the 2ol. he ſhall have a good Leaſe for 21 Bears from thence utt 
S P.accord- 11. If A. leaſeth to B. for ſo many Years as J. S. thall name, alt 
9 „ Afterwards J. S. names the Bears, it is a good Leaſe for ſo mall 
the Years in LACS AS J. S. names. Co. Litt. 45. b. Co. 6. 35. b. 
e Life of Tp | = 2885 | ET ep 
1 5 it the Leaſe had been for ſo many Years as my Executors ſhall name, that can never be mit 
good in my Life; Arg. 3 Le. 86. in pl. 125. cites Pl. C. 273: 6 Eliz. by Weſton J. in Cat 
Say v. {Smith and] Fuller. | | 5 


12. Although there does not appear any Certainty in the Lan 
of the Bears, yet it by Reference to a Certatnty ic may be mit 
certain It IS d good Leaſe, Co. Litt. 45. b. Co. 6. 35. b. 
13. If A. lealeth Land to B. tor ſo many Years as B. hath in tis 
Manor of D. and B. has a Term of 10 Years, tt ig a godd Leaſe fk 
10 Bats, Co. 45. b, 5 1 AS. 3 np END | 


—_— — 


3 EAR 5 3 


14. A. leaſes Land to B. 2% B. has levied 20 J. it is a good Leaſe. 
it 3 Bulit. 252 ſays it was ſo adjudged 3 Mariæ, though before it was a 
ir Point undetermin'd, cites Br. Novel Caſes, fol. 102, pl. 468. and Br. 
; Tit, Leaſes, pl. 67. 5 5 

8 15. Leaſe tor ſo many Tears, as Land in Execution by Statute Mer- 


chant ſpall be in Execution is not good for the Uncertainty. Finch. 

: b. | | 

116 A. has a Meadow in the Pariſh of H. which extends into two Coun- 

tis B. and M. but the Meadow lies in W. and is called by the Name of 

Calleys. A. makes a Leaſe to J. S. by the Name ot Ca/leys in the 

| County of B. and held good. D. 292. a. pl. 72. Trin. 12 Eliz. Ek 
17. A leaſes to B. Habendum from the Death ot J. S. till Mich. 1600 ; But where 

If J. S. dies before Mich. 1600. the Leaſe is good; though the Com. the Com- 


'+ Continuance 
and End, are 


1 | | | +.” .-.-Uhcertaln, it 
isvoid, As if a Leaſe be made till Iſſue En ventre fa mere comes to Age, it is void. 6 Rep. 35. b. 
Trin. 3 Jac. C. B. in Biſhop of Bath's Caſe. | 


20 Eliz. in Caſe of Welkden v. Elkington. 


18. Miſrecital of the Date of a Leaſe of a common Perſon is not ma- 
| terial, becauſe there is a particular Time appointed from which the 
Leaſe is made. D. 93. b. pl. 28. _ cites Hill. 30 Eliz. 


bat 19. Land was demiſed to F. S. for 90 Tears if he ſhould ſo long live, and Mo. 87 5. 
2nd if be died within the Term, that then his Wife ſpould have it Durante toto 4 . 

un aus termint prædicti; J. S. dies during the Term; It was held by N | 
1 Walmſly and Windham, contra Anderſon, that the Limitation of the wade to the 


Term was void for the Uncertainty ; and the Word (Term) ſhall be Wite for 80 
taken for the Intereſt and not for the Time; and adjudg'd that the 2 if ſhe 
| Wiſe took nothing. Cro. E. 216. pl. 15 Hill. 33 Eliz. B. R. Green v. ,q fl. ve 
Edwards. | . | | CI 


ſidue to go 

= NY „„ | do the San 3 

| and adjudged void as to the Son, becauſe there is no Reſidue of the Term which is determined before. 
— And. 25S. pl. 266. S. C. agreed by all the Juſtices. — Le. 218. pl. 300. S. C. held accord. 

ingly, — 1 Rep. 153. b. cites S. C. adjudged in C. B. | | | 


20. Termor may demiſe the Land for certain Years if Leſſee ſo long 
live, and may demiſe the ſame Land to another to commence after the 
Heath of the firſt Leſſee, and good. Mo. 635. pl. 81. Hill. 34 Eliz. 
„C 1 5 
21. Leaſe for Life to A. and Leaſe to B. for 10 ears, the Leaſe for 
Years is not void, becauſe it may, by Death of the Tenant for Lite 
Vithin the Years, have Effect. Arg. Mo. 344. pl. 466. Paſch. 35 Eliz. 

22. It a Leaſe be made to ſuch Perſon as F. S. ſball name, it is void for 
the Uncertainty of the Perſon of the Leſſee. Mo. 666. pl. 911. Mich. 
44 Eliz. in Caſe of Spark v. Spark. j 

23. Two ſeveral Leaſes to two ſeveral Perſons of the ſame Land for the 
ſame Term, and both zo commence at the ſame Time, and both Leaſes de- 
* the ſame Time to both Letlees are void Leaſes to both. enk. 
56. pl. 49. e 5 5 

24. Leaſe to commence after Eſtate Tail is good. Sid. 102. pl. 8. 
& 15 Car. 2. B. R. Godiar v. Clarke. „ 5 

25. B. by Deed reciting, that whereas J. S. had demiſed to him ſuch 1 $alk ; 46. 


ouſe and Premiſſes, with the Appurtenances, together with the ſaid main v. Or- 


recited Leaſe, and all Writings &c. concerning the ſame Habend' after _— by 
he Death ot the Grantor and his Wite tor and during the Reſidue of cordigly - 


German v. 
at 


mencement is ancertain, yet it has a certain End, Pl. C. 523. Hill. Memes | 


V. and the Re- 


=" 

* Boas <> e 

D 
— ͤ 2 


2 Houſe and Land &c. he granted and aſſign'd to Defendant the ſaid pl. 1. Ger- 


the ſaid Term unexpired, The Court held this Aſſignment void; For in B. KA — 
rant of a Leaſe for Years Habend after Death is void. And Diverſity Freem Rep. 
Was taken where one grants bis Term for ſo many Years as ſhall be arrear Cs 9074 
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Orchard, at his Death, and a Grant for four Years or more in certain Habend tf 
8. ©. held þ;5 Death, the firſt is void, the ſecond good; and cites 1 Co, 135 


— — 


3 


according: 
5 3 And Judgment per tot. Cur, that the Alhgnment was not good. 12 


Bur this Mod. 11. Mich. 3 W. & M. in B. R. Germin v. Orchard. 


Jun gment 5 5 | : | 
was atrerwards reverſed in the Exchequer Chamber, and that Reverſal affirmed in the Houſe 9 


Lords, as appears in 1 Salk, and 12 Mod. — Skinn. 528. to 546. pl. 8. Jerman v. Orchard, 80 
in Cam. SCacc. with the Arguments there. —— Show. Parl. Caſes 199. | 


26. Termcr for Years grants for a leſs Term to commence after hi; 
Death, as it H. pofiets'd ot a Term tor 20 Years grants the Tenemeny 
tor 19 Years to commence after his Death, this will be good for o 
mach oi the 20 Years as {hill be unexpir'd at the Time ot his Death. 
2 Salk 413. Ruled by Holt Ch. J. ar Dorcheſter Lear Aſſiſes 10 
Kod 3s W. 3. wie v. Studley, | | 
S P uber, 27. Leſſee for 2000 Nears grants the Land to B. without mentioning an 
in Cate e eri, it is void tor Uncertainty, 2 Vern. 684. pl. 609. Trin. 1712, 


 Bedell v. Kialey & al' v. Duck & Ux. 
Co. ſtable. | 


6ꝙ— 


(Z. a\ When a Leaſe ſhall be ſaid to commence. 


8 p. dos K. 15 a Han leaſcs for 21 Years, without any mention at what 
Baabe d, & Time ut thall commence, it ſhall commence tinmediately, ſell 
— „„ s (et, krom the Oclivery; for then the Words take Effect, Co. 
Bulſt. 27. Lift. 46. b. | . 50 

1 Rep. 153. 2. If a Man wakes a Leaſe for 21 Bears to A. and after makes 


ches bl. another Leaſe t B. for 21 Bears, to coinmence, a Fine & Expirai- 


"396 the... On prædicti Termini 21 Annorum, and after A. ſurrenders his Eſtate 
ſeame Di- for Beats, the Leale made to B. ſhall commence preſently, Co. 
verſiy as L itt, 45. b. 1 Rep. 155. Rector of Chedington's Caſe. 


” 43 * 4 Bur ik the Leaſe made to B. had been limited to commence 


that the Poſt Finem & Expirationem predictorum 21 Annorum, and atter 4. 
Years are furtendered his Term, yet the Eſtate made to B. (hall not com 
not deter- mende till the fieſt Bears ſhall end by Effluxion of Time; for thete 


mined but j [jv ori; he 5 0 2 5 
by Fffurion 19 Diwerſity between the Term of 21 Years and 21 Years. CV, Litt, 


of Time, #49: b. 1 Rep 155. Redor of Chedington's Caje. 
ſo that Ter- . | . | 1 : - 
minus Annorum includes as well rhe Eftate as Intereſt in the Land, and by Grant of the Term the 
Eſtate and Intereſt for Years paſſes, and that 35 H. 8. Br. Expuli-ion de Parols, pl. 44 is according 
do this Diverſity, where it is agreed that if A. leaſes to B. for 10:Years, and covenants that if B. ps 
10s l. to A within the ſaid 10 Years, thit B ſhall have Fee; if B. ſurrenders his Term to A. and 
afterwards pays the lol. within the 10 Years, he ſhall have Fee; but otherwiſe where he cove- 
nants that it he pays that 1001. within the aforeſaid Term of 10 Years. — 1 Le. 106. in pl. 1% 
cCites S. C. of Wroteſley v. Adams, that if the firſt Leſſee takes a new Leaſe, which is a Surrender ot 
the former Leaſe, the ſecond Leate ſhall begin preſently ; For the Intent of the Leſſor was that no 
mean Time ſhall be between the End and Beginning of the ſaid Ettates - S. C. cited by Gawdy 
J. Cro. E 199 in Caſe of Veale v. Roberts, that the ſecond Leale ſhall begin when the firſt & 
pired by Surrender or other Means, En 5 | | 


N. B. There is no pl. 3. in Roll. 


5. Ik an Indenture of Leaſe bears Date which is impoſſible, as 


zoth of Feoruary or 42th of March, and the Term for Bears 18% 


- mired ro commence trom the Dare, this (yall commence from the ot 
livery as if no Date had been. Co. Litt. 46. v. 


— 


* 6 __—— 
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_ 


Ira Man by Indenture of Leaſe recites.a Leaſe * which js nor, * 8.P. For 


which is void, or milrecites the Leale in a Point material, which ts 0 2 


n Eſſe, to have from the End ot the firſt Leaſe, this ſhail commence 7.. 1 
foul the Delivery. Co. Litt. 46. b. eee 


mencement and no Limitation is all one. 6 Rep. 36. 
— Jenk. 305. pl. 79. S. P. | 


| 8 Ts of the Com- 
Br. Leaſes, pl. 62.cites3 E. 6. & P. 


In Ejectione Firme if Plaintiff declares upon a Leaſe made by 
J. D. 20th of Auguſt tor 20 Years a Feſto Annunciationis Beatæ Mas 


ile Virginis ultimo præterito ante Datum hujus Indenturæ &c. and no 


mention is made of any Indenture nor Date of it in the Declaration, 
this Leale ſhall cominence from the fatd Feaſt of the Annunctation 
jefore the zoch of Auguſt; becaule if the Words (ance Datum hu- 

jus lodenturæ) had not been in the Declaration the Leaſe would fo 
commence, and the Addition of tyetald Words ſhall not hurt it, but 
ſhall be void. B. 40 Ellz. B. R. Varcer's Caſe anzuUDged, this being 
moved in Arreſt of Judgment. 


g. Aka Man leales for ears to B. and after by Indenture recites The ſecond 


the Leaſe made to B. but miſtakes the Date, and then demiſes the Leaſe com- 


| „ 5 mences in 
Land ro C. Habendum from the Expiration or other Determination of Enumeration 


| the firſt Leaſe tor certain Vears; this Leaſe made to C. ſhall com: of Years pre- 


mence immediately, inalſmuch as thete is not any luch Leaſe upon 1 ; 
which it is limited to commence. Hill, 10 Car. B. B. between eg al 
Miller and Manwaring, Per Cur, adjudged in a Writ of Error upon after the 
a Judgment at Cheſter which concerned Sr Raudal Crew, Intra- End of the 


i | . former Leaſe. 
tir Trin. 10 Car. Rot. 321. Jo. 355. S. C. 


e 397. S. C. adjudged and affirmed in Error. —— S. C. cited per Cur. by the Name 


of Miller v. Johns. Vent 83. Lev. 234. cites S. C. —— S. C. cited by Vaughan Ch. J. 


Vaugh. 80, 81. 8. C. cited by Archer J. Cart. 149. 


9. Ik a Leaſe be made tor 31 Vears, which cominenced Anno Do. S. C. cited 


mai 1531, AND after in Atino Domini 1535, the Leilor reciting the Arg: EIN: | 
ſad Leaſe, makes a new Leaſe by Oecd by theſe Words, Noveritis cited All. „6. 


me dictis 31 Annis finitis & completis dedifle & conceſſiſſe omnia 
præmiſſa to]. S. Habendum & * Tenendum a Die Confectionis Præſen- Fol. 850. 
um (Termino predi&o finito) ulque ad finem Termini + 3x Annorum Tb 
tune immediate ſequentium plenarie complendorum ; This Leaſe ſhall Roll is mic- 
lommence in Computation from the Expiration of the firſt Leale printed. (30) 
lor 31 Bears, and ſhall continue tor 31 Bears after the Expiration i 
ff the firſt Leaſe ; for if this ſhould commence from the Oay of 
making of the Deed then there would be but four Bears to come 
alter the Expiration of the firſt Leaſe, which was contrary to the Jn- 
(tit ot the Parties, and for this ſhall be interpreted that he ſhall 
Jave this for 31 Fears after the Oay of the Oate and the Expt . 
tation of the firſt 31 Fears, ſctlicet, after both. Dubitatur O. 
3 5 261. 28. Clitta de Banco contra Curiam de Banco 
10. In an Ejectione Firmæ if the Plaintiff declares of a Leaſe 
made by A. to him of certain Land Habendum from Michaelmas laſt 
palt betore the Date ot the Indenture aforeſaid tor ſix Years, and there 
is no mention of any Indenture before, this ſhall be taken to be a 
Leaſe from Michaelmas before, inaſmuch as it does not appear that 
there was not any Jndenture. Palch. 15 Car. B. B. between Te 
and Leaves per Cur. adjudged, this being moved in arreſt of Judg⸗ 
ment atter a Trial at Bar upon ſuch Declaration. Intratur Trin. 


14 Car, Rot. 1253. et | Rog | 
1 — 1.7 
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Fob. 18. 11. If an Indentute of Demile bears Teſte 4 May 16 Jac. an 
Pl. 33.8. C. is delivered the 5th May 10 Jac. and the Words of the Dabenduy 


— en K. - 


101 ; are, Habendum from the Featt ot the Annunciation Or the Blefieh 
1 , Virgin arp then laſt paſt, for the Term of 21 Vears then ext 69, 
S. C. cited | 


luing the Date of the ſaid Indenture, this Leaſe commences n 
— (Computation from the Lady-Oay bekore the Date, and in Intereſ 
cired by Ron. the St) Day, which ts the Oay nert atter the Date, and (o all tj 
All. 55. — Words ot rye Indenture ſhall take Effect the 5th Oay, being the Day 
Sry. 119. ok the Delivery of the Oeed. Hobart's Reports, Caſe 32, betinx| 
cites S. C. ore _ pol ache ng oe A the 2 * armen It 
_ Writ of Error. This was the Caſe by Record, though! 

ctherwile fallely printed in the Boon. No | oe. 
All. 75. 12 If an Indenture of Oemiſe bears Date the 25th Molch 
et oe” : 15 Car. and it is delivered the Day ot the Date, and the Habendum 
Rig Is to have and to hold from and after the Day of the Date of the. 
that if in Preſents, for and during the Term and Time of ſeien Years, {rom 
the princt- henceforth next and immediately following, tully to be compleat ang 
l +. ended ; this Leaſe commences tn Computation from the Delivers 
had been Of the Deed, which was the Day of the Date, and in lncerett th 
made To Ext Day after the Oate. and fo all the Wards ſhall take Effe; 
Have and tar it appears that ye ſhould not have the Poffeſſton til the nett 
tem Day after the Date, malmuch as the Words are, Pabendum: 
Dy of the MLUENDUNN rem and atter the Day of the Date, but that the chu 
Dee, from Bears ſhould commence by Computation kram the Oelivery, ſi; 
hencetorth licet, from henceforth, which refers to the Limitation of ſever 

= Fonts Bears, Trin. 24 Car. B. K. adjudged in arreſt of Judgment 
the Plaintiff between Coraz/b and Cawſey, Jhtratur 23 Car. Rot. 1434. Upon q 
had declared Special Verdict, where he declared Upon A Demite by In dentute 
right - dated 25 March, and upon a DOciile till PHabendum a Dy 
v53..11%  Datus tor ſeven Bears, and adjudged againft the Plaintiff, being 
e rc: FE is 


13. A. makes a Leaſe to B. for 10 Years, to begin preſently, and 
afterwards A, grants a ſecond Leaſe to C. by Deed, of the fame Land, 
for 10 Tears, to commence at Michaelmas next. B. the firſt Leſſee pur. 
chaſes the Fee, ſo that the Term is drowned. C. the ſecond Leſſee may 
enter after Michaelmas, and enjoy the Term &c. by the Opinion of 

all rhe Court in C. B. except Brown J. D. 112. a. pl. 49. Hill.1&: 
„ 5 SE e | 
14 A. made a Leaſe for Years to begin at the Feaſt of our Lady Mary 
for 21 Years, without ſhew ing rhe Certainty of which Featts, the 41- 
nunciation, Purification Cc. yer the Leaſe is good enough, and the 
Leſſee may determine the Certainty of the Beginning of the Term by 
his Entry at which of the ſaid Feaſts the Term ſhall begin; Per Al. 
derſon Ch. J. bur Periam J. doubted of ir. Le 221. pl. 308. Palch, 
SEE 43 Eliz.:CB. Anon. SO Es 
Thid. Marg, 15. Leaſe to A. B. and C. for 20 Years, and afterwards to B. andC, 
ſays it was for 30 Nears, to commence from and mumediately after the End of the 20 
8 Years, or immediately from and after the Death of A. it he happens to 
ay; in CB: 5, 3s | 3 3 f 
Mich 32 & die within the 20 Vears. A. died within three Vears after the new 
33 Eliz. that Leaſe; Whether the new Leaſe ſhall begin immediately aſter the Death 
it ſhould be- of A. or at the End of 20 Years at the Hlection of B. und C. the Juſtices 
* Dove doubted. D. 312. b. pl. 89. Trin. 14 Eliz. Anon. 
as firſt ſnould Si 


happen. 16. Leaſe to three for their Lives afterwards Leſſor reciting this 
| Leaſe grants to J. S. a eaſe tor 40 J ears, to commence after the Surren. 
der, Forfeiture, or Death of the thiee, or either of them ; The Groans 

v3 > 22, | | 844 ED, 116441000 


—— . 


FleFion to have his Leaſe commence aſter the Death of one of the 


| three, and make the other two attorn to him, and then he ſhall have 

| the Rent, or elſe ro have it commence after the Death of all three, and 

then he ſhall have the 40 Years after; but it he chuſes the firſt Com- 

b mencement, his Term may run out during the two other Lives. D. 

376. b. Marg. pl. 27. cites M. 25 & 26 Eliz. C. B. „ 

17. A Leaſe for Years made by one Fointenant to commence after his 

Death is good; Arg. 2 Roll Rep. 171. cites it as adjudged 37 Eliz, 

| WW Herring v. Barron. 8 75 5 1 

l 18. The King made a Leaſe under the Exchequer Seal, to begin im- But if the 

j mediately after the Forfeiture, Surrender, or Expiration of a former Reverſion 
Term, and the Leſſee is outlet; the ſecond Leaſe ſhall not commence, in the King 

j it is a Prerogative Forieiture, and not ſuch as mentioned in the Leaſe ; where the 

i Arg. Show. 482. cites Ow. 116. { Mich. 29 & 30 Eliz, in Scaccario. Term is 

i Knowles] and Powell. e 5 1 | FO extinguiſh- 

mM | ee: ITE 2 3 | | | ed by a For- 

d teiture, the ſecond Leaſe will commence ; Per Holt Ch. J. Show. 486. 

0 19. A. Tenant for Life, Remainder to B. and C. in Fee of a Copybold ; 

t; B made a Leaſe to F. F. A. B. and C. ſurrenders the ſaid Land, one 

It third Part to the Uſe of B. for Life of A. Remainder to the right Heirs of 

14 B. and ot another third Part to tne Uſe of B. tor Lite, the Remainder 

01 to A. the Remainder to J. N. and of another third Part to the Uſe of 

Ine C. and his Heirs ; Alte: wards Partition was made between them, and 

eh the Land where &c. was allotted to J. N. who afterwards ſurrender- 


ed to the Uſe of the Plaintiff; and this being found by Verdict it was 


10 held that Judgment ought not to be given for the Plaintiff; tor the 
lte Lellee of B. bad the firſt Poſſeſſion, and that Leaſe 3s to begin after the 
0 Death of A. who was Tenant for Lite, and when A. Tenant for Life, and 
In le in Re verſſon Join in a Surrender, thereby the Eſtate tor Life in that 
Part is Extinct in B. who has the Inheritance, and then his Leaſe took 
Elect for a third Part, fo that the Parties here are Tenants in Common, 
and between v hom Treſpaſs doth not lie. Le. 174. pl. 243. Hill. 31 Eliz. 
ad, BR. Dove v. Williot. „„ FFC on 
pur- 20, Habendum from the Sealing and Delivery, or Habendum for 21 
may Tears next following the Beginning of the Leaſe, is preſently, and ſuch 
| of Leaſe ſhall end the Time and Hour as it began, 4 Le. 144. pl. 255. 
2 Trin. 31 Eliz. B. R. Higham v. Cook. b F 
21. It an Indenture be made 70 a Monk and J. F. for 21 Years, Ha- 
tary lendum to the Monk for 21 Years, and after the End of that zo J. F. for 
Au. 21 Tears, J. S. ſhall have it preſently; Arg. Le. 198. pl. 279. Mich. 
che & 32 Eliz. in the Exchequer-Chamber, in Ld. Paget's Caſe. 
n by 22. A. makes a Leaſe to B. of certain Lands tor 21 Years, and aſter- 5 Ray. mY 
An- vards makes another Leaſe to C. of other Land tor 21 Years, and atter- ako 8 
alch, Wards makes a Leaſe of both the ſaid Lands to D. for 30 Years, to begin Elis b. R. 


iter the End of the ſaid two Leaſes. The third Leaſe ſhall begin re- S. C. ad- 


ſeall nat wait for the End of both, that his Leaſe may begin; for the 3 | 
brant ſhall be taken molt ſtrongly againſt the Grantor. Jenk. 272. Paſch. 46 


fl. go. cites 5 Rep. J. Juſtice Windham's Caſe. 


. | | | wh; & S P. held 
y two Juſtices accordingly, but Anderfon e contra cites Juſtice Windham's Caſe ; but they all agreed 
mt by Surrender of both the firſt Terms together tie new Leaſe ſhall commence, —— 10 Rep. 
G5. , Cites S. C. ——— 8. C. cited 2 Le. 106. in pl. 134 — —— 8. C. cued Litt. Rep. 164 —— 
C cited Cro. E. 199. in pl. 21. —— Saund. 184. cites S. C. e | 

this 755 So where A. covenants to ſtand ſeiſed to the Uſe of B. his Couſin, 

| 4 certain Land for Life ; and of other Land to the Uſe of another Couſin 

be, 1 41; aud alter wards to itand ſeiſed to the Uſe of 4 third Coin in 


Fes 


Eſtate. ; 7 333 
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ſpelt wel after the End of each of the ſaid two Leales ; and the Leſſee judged. —- 


Eliz:-S. C. 


* 3 
* ut 4 L 
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3 one 


89 3 Eſtate. 
Fee after the two former Eſtates are ended; Ihe Eſtate of the third Coy. 
lin ſhall begin reſpectively aſter the ſaid rwo Eſtates are ended j Ad. 
judged and affirmed in Error. Jenk. 272. pl. 90. 8 

24. Leaſè to A. for Years, Remainder to B. for Years ; The Leaſeif 4 
comes to the King, and atterwards the Reverſion. Clerk J. ſaid, thy 
B's Leaſe ſhould begin preſently, and cited the Caſe 1 Eliz. Mroteſſo 
v. Adams, where a Leaſe tor Years is made to A. and afterwards ; 
Leaſe in Reverſion is made to B. for Years ; Leſſee for Tears obtaing gy 
Eſiate for Liſe from Reverſioner in Fee; the Leaſe for Tears in Revs. 
1 ſhall begin prefentlyß; But Manwood Ch.. B. held that the {if 
| Leaſe was not extinct. 4 Le. 9. pl. 51. Mich, 33 Eliz. in Scace. 


Anon. | 

> 3 FN 35 fortt 
25. Leaſe for Life to a Perſon not in Being, and Leaſe to anther to c. Mall 

 mence from the Determination of the firſt Term, commences preſently; Per Trey (ern 


Ch. J. 12 Mod. 288. Paſch. 11 W. 3. in Cafe of Scattergood v. Edge, fon 
cites Mo. 486. and 520. Holcrotr's Caſe | Paſch. 38 Eliz.] 

Fj-&trent 26. A Leaſe was 4 Feffo Sancti Mich. Archangeli, without ſaying, 31 
ofa Leaſe adtunc Proximi ſequlentis; It was urged that no Time was limited 
ver * when the Leaſe ſhould begin; but the Court over-ruled this, as being 
bone lich ot ho Force, and it being alleged to be, by Force whereof, he entered 
then laſt paſt the next Day. 3 Bulſt. 164. Paſch. 14 Jac. Brett v. Cumberland. 
Ante Datum 55 5 7 — | | 

Indenturæ, and he neither ſhewed the Deed nor the Date of it. After Verdict this was alleged 
in Arreſt of Judgment, that no Certainty appeared by the Declaration when the Leaſe ſhuuld con- 
mence, no Date of the Deed being expreſſed ; but per tot. Cur, it is well enough; for when he be. 
Cares of a Leale made the 2oth Auguſt for 20 Years from Michaclmas laſt paſt, it he had ſtaid there, 
it had been clearly good; then the Addition Ante Datum Indemuræ ſhall he void, and the Begin- 
ning is certain enough. Cro. E. 606. pl. 5. Paſch. 40 Eliz. B. R. Darrel v. Middleton, | 


the 8 A. Ieaſes to B. for 60 Tears, Proviſo that if B. die during the 65 
How ut” Years that A. might re-enter ; A, alterwards leaſes 70 C. Halend cum fit 
Bath's Caſe, Mortem ſive per Mortem Surſum-redd:tionem ſeu forisfacturam B. van 
S. C. accor- acciderit tor 60 Years; B. dies within the 60 Years. A. did not r- 
dmg'y. — enter; Per two Juſtices, This Leaſe ſhall never commence now, but 
Lines void. By three Juſtices, it ſhall begin when rhe firſt Term is detet- | 
04. 3-0 — mined by EMuxion 1 Time Poſt Mortem of the Leſſees, which needs 
3 Mod. 25S. not be immediately Poſt Mortem, and there is a Difference where a Re- 
ches 8. C. mainder is limited Pof# Mortem, that ought to be immediately without 
any Interim; Bur otherwiſe it is when a Leaſe is appointed to col. 
mence cum Vacari contigerit Poſt Murtem &. For then it ſhall begin 
Quandocunque or Quocunque Modo Vacari contigerit Poſt Morten, 
and ſo by ſuch Conſtruction no Eſtate ſhall be deſtroyed, but the li- 
tent of the Parties is preſerved, and Judgment tor Plaintiil Oy 
three Juſtices againit two, that the Leaſe was good. Cro. |. 71. pl. 3. 
| Paſch. 3 Jac. C. B. Fith v. Bellamy. 16 1 . 
Tt in fuch 28. Leaſe tor Years, to commence after the Surrender, Forfeiture, D- 
3 858 5 termination, or End ot a former Leaſe, Leſlèe has no Election to have 
der is made the ſecond Leaſe either upon the Surrender, or Forfeiture, or End, 
by the firſt Which he thall elect, but which of them firſt thall happen; and then 
Leſſee, whe- the ſecond Leaſe, Which before conſiſted in Intereſſe Termini, ſhall 
ker the e- commence in Pottefſion ; For the Words (which of them ſhall firſt bar 
cond Leaſe ; | 
ſhall com- ben) are implied in Law, 6 Rep. 36. Trin. 3 Jac. C. B. The Biſhop ol 
mence pre- Bath's Cale, _ 7 ͤ ns 
ſently, or 88 fa | oe . = 
not till after Notice? Per Coke, it was adjudged not to begin till after Notice 27 Eliz Gurneſ* 
Caſe, But per Tanfield, the ſame Caſe was ruled contrary ; ſo Quere. Ow. 10S. ——— 3 Le. 55 
96. pl. 138. Trin. 26 Eliz. B. R. Gurney and Saers, S. C. Some conceived that Gurney, without _ 
tice given him of the ſaid Surrender, ſhould not be prejudiced by the Condition aforeſaid ; af ; 
their Opinion was Wray clearly, —— 4 Mod. 7. 9. C. cited as adjudged that it ſlould not PF? 
judicial to him in Reverſion. | | SY 


| 29. It 


29. Ia! Leaſe de made by Indenture bearing Date 26 Maii &c. 10 A Lea to 
me and to hold for 21 Tears from the Date, or ſrom the Day of the commence 
Ne it ſhall begin on 21th Day of May. Co. Litt. 46. b. a Datu in- 


cludes the 
MOVE, | 3 8 3 Day of the 
Ie, Adjudged by three Judges, contra Treby Ch. J. but ſays Note that a Die Datus excludes the 
Day. 2 Salk. 413. pl. 1. Trin. 8 W. 3. C. B. Haths v. Aſh. ' | 15 


zo, If the Leaſe bears Date 26th Day of May; to have and to hold 
n the making hereot, or from henceforth, it ſhall begin from the Day 
o which it is delivered; for the Words of the Indenture are not of any 
Effect till the Delivery, and thereby “ from the making or from hence- 
forth,” take their firit Effect; Bur if it be (a Die Confectionis) then it 
ſhall begin. the next Day after Delivery; It the Habendum be for the 
Germ of 21 Years, (without mentioning when it ſhall begin) it ſhall begin 


from the Delivery; tor there the Words take Effect as is aforeſaid. Co. 


K 3 3 5 
| 31; If an Indenture or Leaſe bears a Date which is void vr impaſſible, 
is the zoth of February or goth of March; if in this Caſe the Term be 
limited to begin from the Date, it all begin from the Delivery, as if 
there had been no Date at all. Co. Litr. 46. b. | 

32. And ſo it is, it a Man by his Inderiture of Leaſe either recites a 


Liſe which is not, or is void, or miſrecites a Leaſe in Point material, 


which is in Eſſe, to have and to hold from the ending of the former Leaſe, 

this Leaſe ſhall begin in Courſe ot Time from the Delivery theteot. 

Co. Litt. 45. b. „%%% On „ „ . 
33. If a Leaſe be made to commence at a Feaſt, or Time, at which it A void Li. 

cannot, it ſhall commence preſently. D. 93. b. pl. 28. Marg. cites pH 

T 3 1 JJßßͤͤ!f:... + 

Eft; A Leaſe for Years to begin upon a void or impoſible Limitation begins immediately, ut Res 

raleat, and to avoid Repugnancy in the ſame Deed. A Limitation of an Uſe after the E 

Term for ſo many Years (where there is a Limitation of Years upon a void Eſtate) to begin after 

the Term for Years is ended, ſhall in immediately. It is otherwiſe if it be to commence after 

thoſe Years, without mentioning the Term Jenk. 248. pl. 2. cites 35 H. 8. Br. Caſes 2 57.— 

ks Habend* from the goth Sept. Vent. 157. in Caſe of Tailour v. Fitzhger ale. | 


24. Leſſee for 109 Years leaſes for 40, and then leaſes to a ſecond, Becauſe 


ad be accompliſhed from theſe Preſents ; it is a good Leaſe in Reverſion hrit Words 

for 21 Years, and the laſt Words void, D. 261, b. Marg. pl. 28 cites nbe Limi- 

Pesch. 8. Jac. C. B. Cradock's Caſe. e 5 gqg.ood Leaſe 
to begin 


533. Paſch, 8 Jac. C. B. Seaman's Caſe, ſeems to be 8. C. 


the Leſſee; Per Coke Ch. J. Godb. 166. in Seaman's Caſe cited D. 261, [b. pl. 29 


35. A. ſeiſed of a Manor and having Bona Felonum within it makes 
i Leaſe.of Parcel for Years, and after makes a ſecond Leaſe of the fame 
Lands to commence after the Determination, Surrender, or Forfeiture of 
tte fr ft, The fir/# Tl was Felo de ſe. The Lord enters for a Forfeiture. 

ne ſecond Leſſee may enter upon him; Per Crook J Aud per 
Harvey J. by the Leſſor's Entry the Leaſe for Years is merged in the 
freehold ; But it the Lord had aliened the Manor before, ſaving to 
im the Liberty, and after had entred for the Forfeiture, the ſecond 
eſſee could not enter; tor it is not any Determination of the firſt 
Leaſe. And per Crook J. it the Leſſor had infeoffed the firſt Leſſee of 

the M anor it would have determin'd the firſt Leaſe, and the ſecond 
eſſee might have enter'd. Het. 55. Mich. 3 Car. C. B. Northen's 


EY OE $6. A 


mitation, are 


nd of a 


lalend for 21 Tears from the End of the ſaid Term of 40 Years to begin when by the 
tation it is a 


ifer the Term for 40 Years, it mall not be made void by any ſubſequent Words. Godb. 166. pl. 


| the Limitation is not certain when the Leaſe ſhall begin, it ſhall be taken moſt beneficial for 
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36. A Grant mentioned a Leaſe for 99 Tears to commence ad fie 

Mich. after a Term of 50 Nears be determined; It was objected * 

it ſhould be a Feſto; But per Cur, it is all one; For there ſhall ky 

Fraction of a Day, and it ſhall begin inſtantly from the Determinui, 

of the former Leaſe, and Judgment accordingly, Cro. C. 502 17 

Trin. 14 Car. B. R. Loyd v. Gregory. | 7 Ol 

2 Sid 165. 37. A. Copyhold was granted to A. B. and C. for their Live, to k 

7 14 enjoy 'd ſucceſſively as they are named; Then the Lord granted a leite! 
Cle v. tor 40 Years to commence after the Death, Surrender, Forfeitun _ 
Candle S. C. other Determination of the Eſtate of A. B. and C -A. and : 


die.— 
adjornatur. marries and dies. The Wife holds for her Life by the San J 


, New Frankbank, and dies. Whether the 40 Years ſhall Commence fron 
Mich. the Death of C. or his Widow, Twiſden and Windham held that the | 


30. 


6 Geo. 2. in Leaſe ſhould not commence till aſter the Death of the Wife. Se al 
Cane. Iriſh, jornatur, Lev. 20. Hill. 12 & 13 Car. B. R. Chantrell . Ru. 4 
2 0 * L»„»„»„( e 5 the 
where B. 3 | ED : | 
had a Leaſe for 21 Years of Copyhold Land to commence after the Determination of the Et C.! 
which A. at that Time had therein, and the Widow of A. being intitled to her Free Bench, wy 
happening to out live her Husband 21 Years, it was held by Ld. Chancellor that the Eſtate of th Dat 
Wife was only an Excreſcence out of the Husband's Eftate, which did not determine till after de preſ 
_ Wife's Death, at which Time the Leaſe made to B. ſhould commence and continue for 21 Yew | 
38. If Miſrecital be in a material Point in a Leaſe which is in 0 the 
this Leaſe ſhall begin from the Delivery; cites Ld. Coke. If the Ne. Ad 


cital be immaterial it ſhall not hinder, As where it is only a flour 
in Things circumitantial ; Per Archer J. Cart. 149. Mich. 13 Cx, 
2. C. B. in Caſe of Foot v. Berkley. _ - 
39. When a Leaſe is made to commence from an Impoſſible Date, ot 
which is the ſame thing from the End of a Leaſe miſrecited which is 0 
more than referring to Nothing, it thall begin preſently ; Per Cur, 
Vent. 83. Trin. 22 Car. 2. B. R. in Caſe of Foot v. Berkley. 


40. It was affirmed in the Caſe of Foot U. Berkley, chat Waltr 
Ch. B. reported that it was adjudged 20 Eliz, that a Leaſe to con- 


Vent. $4, 


_ _ mence from the Nativity of our Lord God laſt paft, omitting (Fe) 1 
Walter Ch. ſhould commence immediately; But Twiſden ſaid, that a Leaſe to 4 
B. reported commence from the Nativity of our Lord God, or from the Nativity of ur 
fach x Lord God next enſuing, omitting (Feaſt) is void; But the Reporter ſaſt i 
ed, and chat Quære if it ſhould not commence immediately. Sid. 461. pl. 2. Tri, : 


it was re- 22 Car. 2. B. R. | | | 

ſolved ir | | 2 | 1 „ 
ſhould begin preſently, and not from Chriſtmas, for that was the Feaſt of the Nativity, and to take 
it from the Nativity the Time would have been effluxed many Times over. © 


£A ww 


mm. 4a 


And 44 41. It is a Rule in Law, that every Leaſe for Years ought to hare 
3 for A Certain Beginning, Continuance and End; Per Archer J. Cart. 148. 


Rule, that Mich. 18 Car. 2. in Caſe of Foot v. Berkley, cites 6 Rep. 34 b. B. 

the Conti- | 1hop of Barh's Caſe. | RS | 182 

nuance is mo 5 | | 5 . POT 
not always certain by the enumeration of Years only, but by Reference to a Thing of expreſ Ce. 
tainty ar the Time of the Leaſe made. Ibid | OE > | | | 

 _ Ic ought ro have a certain Beginning, and a certain End, either expreſſed or referred to ſome thi'y 

which may make it ſo; But when it is to begin from the End of a miſrecited Leaſe it ſhall beg 


3 tor it is no more than to refer it to nothing; Per Cur, Vent. 33, Trin. 22 Car. 2. B. R. 
Foot v. Berkley, | * Ton * 3 


1 0%. 44: In Ejectment the Plainti{f declared of a Demiſe to him p- 
| held accord. C ,ð,jm Seriprum Obligatorium &c. Habend' a Die Datus Indemi? 
ingly and it Prædidæ. It was objected, that here was no Time when the Leit 
being after ſhould commence ; For it was Habend' after the Date of the ſaid 
Mb gh al- Indentute, whereas there was no !ndenture before, but only Scriptum 
ein there | 2225 1 ure ere Oblige 


Obligatorium 3 bur reſolved, that that Scriprum foall be intended an In- were no In- 
genture; And though called Scriptum Obligatorium, which is impro. denture, it 


per, yet it may be ſaid that every Deed obligeth ; Or if it ſhall not be well enough, 


intended Indented, then the Leaſe ſhall begin preſently, as if it had been ment affirm- 
Habend' from [an impoſſible Date as] 4oth of Sept. Vent. 13. e“ ck. 
os 26 Car: 2. B, Tale y, Fiagentd EEE nt 5 
43. Where the Commencement is uncertain, As a Leaſe made the 
roth of Oct. Halend' from Nov. 20 for five Nears, but nothing to 


aſcertain what Nov. he meant, whether laſt paſt, or next enſuing, per 


| two J. this Uncertainty vitiates the Leaſe, and is not like an impoyible 


Limitation. Per two |. it ſhall commence irom the Time of the De- 

livery. But Judgment was after given againſt the Leaſe when one of 

the two latter Juttices was abſent. Mod. 180. pl. 13. Paſch. 26 Car. 

2. C. B. Anon. 5 3 
Habendum a Datu is incluſive, but a Die Datas is excluſive of A Demiſe 

the Day; Per three J. contra one. 1 Salk. 413. pl. 1. Trin. 8 W. z. a ou tor 

C. B. Haths v. Aſh. | - | 3 


Day of the 


Date ſcript' Indenturæ prædictꝰ (when there is no Indenture) yet the Demiſe is good, and beging 
| preſently. 2 Keb. 6. Trin. 23 Car. 2. B. R. in Caſe of Taylor v. Fitzgerald. | — 


5. A Leaſe was made to commence from a Day to come, viz. from 
the Feaſt of St. Fohn Baptiſt &c. the Day itſelf is always excluded; 


Admitted. 8 Mod. 54. Trin. 7 Geo. in Cafe of Macdonel v. Weldon. 


— ** i TIO 88 3 1 


5 * q 


(A.b) For how many Years the Leaſe ſhall be ſaid 
)))). 8 


1, 1 a Parſon leaſes Tythes to another for three Years, and at Roll Re 


the End of thoſe three Years for other three Years, and ſo from 289. pl. b. 
three Years to three Years during the Lite of the Leſſor, this ſhall 5 * 
tea Leaſe for 12 Bears, Dill, 13 Ja. B. A. relolved between dene g 
Newbury and Rathbone. 5 N 


—3 Bulſt. 158. Wrathbone v. Newbery. 8 C. & S. P. held clearly per tot Cur. ba A 


Leiſe was made for three Years, and ſo from three Years to three Years if B. live, the Court con- 


ceiv'd this a Leaſe for ſix Years only, and not a Leaſe for nine Years. 3 Keb. 760. pl. 46. Paſch. 


29 Car. 2. B. R. Tyrringham v. Green. Ibid. 768. pl. 6, Trin. 29 Car, 2. B. R. the S. C. 


adudg' d. 


2. Jfa Pan leaſes from three Years to three Years, till nine Years, 6 Mod. 215. 


it isa good Leale for nine Bears, Palch. 1 Ja. B. adjudged 7 Reger 
ee ih „ r 


Wikulk's Caſe. 
| | 1 


3. If a Man leaſe Land for a Year, and ſo from Year to Year, . 
Quam Die ambabus Partibus placuerir, it is a Leaſe for two Bears at Fol 55:1. 
leaſt, 6 Rep. 35. b. Bi/op of Bath's Caſe implies it; Brook 
Tenant per Copy a volunt cc. 1). in Abridgment 14 Þ, 8. 10. for three / 
Contra, P. 3. Ja. B. 717 ns 
8 inch. . 


Winch. 32. Anon. —Lutw. 214, 215. Trin. ) W. 3. Bellaſyſe v. Burbridge S. P. and agreed per Curiam 


that it is a good Leaſe for two Years at leaſt according to 6 Rep. 35. b Biſhop of Bath's Caſe. 3 Cro. 
7'5. Agard v. King. Sid. 427. Goltwick's Caſe. 1 Mod. Rep. 3. — Leaſe for a Year, and ſo from Year 
tv Year Quamdiu K 


c. is a Leale for two Years, and alicrwards at Will. 1 Salk. 41 3. pl. 2. Cites it as 


a Leaſe for 


It is a Leate 


adjudged 
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adjudged 5 W. 3. C. B. in Caſe of Bellaſis v. Burbrich, and S. P. adjudged. Mich. 9 W. z. C. B. Stone 
full v. Hicks. —5S. P. Per Pollard, but Moore, Brook, Lee and Greenvill e contra. Br. Leaſe | 
22. Cites 21 H. J. 38.——--lIc is not a Leaſe for two Years or at Will, but a Leaſe for every . 
ticular Year; and yet you may diftrain for 10 Years Rent at the End of 10 Years, becauſe one [eg 
ſprings ſo out of another, and out of the ſame Contract, as that when one Year is ended, there is 2 
End of that Leaſe ; and when the Leſſee enters on another Year it is another Leaſe for a Year & 
| fic Toties Quoties. Per Holt Ch. J. 11 Mod. 203. pl. 4. Hill. 5 Ann. B. R. Legg v. Strudwick, 


Alt is a Leaſe for rage particular Year, and after the Year is begun Defendant cannot deter. 


mine the Leaſe before the Year is ended. 2 Salk. 413. pl. 4. Anon. Per Holt Ch. — 
ſolv'd according to the Opinion of Holt, that after the two Years it is not a Leaſe at Will. 2 Salk 
414. Legg v. Strudwick. | By | 6 | | ; 

It was debated, If it was a ſeveral Leaſe for every Year, and ruled that an Action might be 
brought, ſuppoſing he held for 21 Years, if in Truth by Force of the ſaid Demiſe the Leſſee occy. 
pied the Land ſo long. Arg. Godb. 129. cites 14 H. 10. ; — | | 

A. demiſes Lands to B. for a Year, and ſo from Year to Year, this is not a Leaſe for two Year 
and afterwards at Will; bur it is a Leaſe for every particular Year, and after the Year is begun 
Leſſce cannot determine the Leaſe before the Year is ended, Per Holt Ch. J. at Lincoln Summer 
Aſſiſes, 1699. 2 Salk. 413. —— Kelw. 65. b. Trin. 20 H. 9.——But he may determine it im. 
me diately when the firſt Year is ended, or before. Kelw, 163. pl. 5. Mich, 3 H. 8.-— De Ang 

in Annum for 1c00 Years, adjudg'd a good Leaſe hut for two Years. Arg. Mo. 372. in pl. 5c6, 
Mich. 30 & 3) Eliz. | | | I 


4. But in this Caſe after three Years at moſt it is but an Eſtate 
at Will. 6 Rep. 35. b. Bop of Bath's Caſe, ” 
5. Ik a Parlon leaſes for a Vear, and ſo from Vear to Vear ſo long 
as he ſhall continue Parſon, this is a god Leaſe for two Bears at 
leaſt if he ſhall continue Parſon. Co. Litt. 45. b. 


pl. C. 253. 6. Bur atter two Years in the laſt Cale it is but an Eſtate at Wil. 


b. 294. a» Co. Litt. 45. b. 

8. P. cited „ Fe | | ST 
by Dyer to have been held accordingly in his Remembrance, and the Reaſon was, for that there 
was no Certainty of Years beyond che two Years, | | „ 


J. Ika Man demiſes Land for ſuch a Term as both Parties pleaſe 
it is an Eſtate at lll. 6 Rep. 35. b. Bi of Batb's Caſe, becauſe 
the Term ts utterly uncertain. 5 „ 

. 8. [tone leaſes his Land for Term of Years, the Leſſee ſhall have the 
Per Brook Land, by thoſe Words, for two Years and no more, For every Leaſe 


LOO mult expreſs a Term certain, and when it ſhall commence, and when 


Years with- it ſhall determine, and (in this Caſe) where the Years are not expreſs 
out ſaying certain, it cannot be for either more or leſs than two Years, Br. Leaſe, 
agg pl. 13. cites 14 H. 8. 10. per Fitzherbert. 1 
only an Eſtate at Will. Quære, Becauſe the Contrary was held by Fitzherbert. Br. Leaf, pl. 2. 
cites 21 H. J. 38. 1 5 VVV 


9. Leaſe from three Years to three Years, and ſo on to three Years dut- 
ing all the Time of the natural Life of Leflor, it is only Eftate for 
nine Years, if Leſſor ſo long lire; and it ſeems there ought to be 
Ivey to make it an Eſtate tor Life. D. 24. a. pl. 151. Mich. 28 H.. 
Anon. . e b „%% pens wg 

10. A Leaſe for 30 Nears was made by Husband and Wife, if they [0 
long ſhould live, and if they die Sc. that the Land ſhould remain t0 4 
their Son, during the Term aforeſaid. And it was holden by Wray | 
that it the Husband and Wife do die within the Term, that the Sen 


1 ſhould have the Land De novo for 30 Years; But Gawdy was @ 


this Word Opinion, Thar he ſhall have ir for ſo many Years, which after the 
cloud be Death ſhould be * expired. 2 Le. 200. pl. 252. Mich, 25 Eliz. B. R. 


11.4 


(unexpired.) Anon. 


W A. 


* 


Hate. 


E Leaſe was for 40 Tears by C. C. to J. S. In the Covenant for 
niet Enjoy ment, it was mentioned for 80 Fears aforeſaid, The Word 
atorefaid) is Surpluſage, and the Leaſe ſhall not extend to more than 
zo Years 3 Per Manwood and Shute. Sav. 71, pl. 147. Mich. 26 Eliz. 
N Deviſor makes a Leaſe il! Deviſee ſhall attain his full Age of 21: 
Deriſor dies; Deviſee is nine Tears cd; Letlee has not an abſolute 
Leaſe for 12 Years, tor it Deviſee dies the Leaſe determines. 3 Rep. 19. 
b. Hill. 29 Eliz. B. R. Eoraſton's Cafe. * | = 
13. It a Leaſe be made for 7wo Fears, and after Leſſor lets to another 
ir four Tears by Perol, this is bur a Leaſe tor two Years, though the 


A. 


be it Leſſee ſurrenders. For he had no Power to contract for the two 

5 ert Years at the Beginning; But otherwiſe it is when the Eſtate is 
1 determinable upon an uncertainty. Cro. E. 160. pl. 49. Mich. 31 

m & zz Eliz. B. K. Per Gawdy in the Caſe of Dove v. Williott. 

ver | 14. Leaſe for 60 Years, Proviſo if Leſſee dies within zo of the (o, 
u- 


that the Leaſe ſhall ceaſe after the next J car enſuing the 30, It Leſſee dies 

within the 30, it is a Leaſe for 30 Years, and one Year after. 2 And. 

. cites 34 Eliz. Leonard v. Penant, ey 3 

Iz. Leaſe from Year to Tear ſo long as both Parties pleaſe ; the Teſtator Br, Leaſes, 


te (rhe Leſſee) occupied for two Tears and paid the Rent, and Part of the 47" if 16. 18 
third Year occupied it and died. And for Rent of the third Year 8. P. — 
0 Action was brought; Per Gawdy and Fenner ] though at firſt it was Such Ten- 
4 à Leaſe certain but tor rwo Years, yet when he occupied it Part of ant cannot 
the third Year it is a Leaſe certain for that Year alſo; ſo as neither the _ Ne... 
. 5 REN „ Commence- 
il ene or the other can determine the Will that Year which he had enter'd ment of the 
oa. But Popham held ir a Leaſe at Will after the two Years, and Year deter- 
| that then it ended by Death of the Leſſee; Er adjornatur. Cro. E. 775. _ his 
Vere pl.6. Mich. 42 & 43 Eliz. B. R. Agard v. King. 8 8 — tothe 5 
the Leſſor for his Rent. 2 Jo. 5. Trin. 21 Car. 2. C. B. in Caſe of Timberley v. How. S. P. 
by Holt Ch. J. 6 Mod. 215. Trin. 3 Ann. B. K. — If the Leſſor would not have the Leſſee 
ſe occupy the ſecond Y car, he ought immediately when the firſt Year is ended, or within the firſt 
Year to give the Leſſee Notice; For it wou'd be unreaſonable that when the Leſſee has occupied in 
ule the cond Year, and has manur'd the Land, and then, when he has been at Colts, to ouſt him of the 
1 Land &c. Kelw. 163. a. b. pl. 5. Mich. 3 H. 8. 1 e 8 
˖ | 
16, If a Man demiſes his Land for Years, this is a good Leaſe for two Ibid. 35. a. 
(v4 Years ; For it ſhall be taken good for ſuch Number with which 1 
* leaſt the Plural Number will be ſatisfied, and this is with two Years; I , 8, b. 
N ker Cur. 6 Rep. 35. b. 36. a. Trin. 3 Jac, C. B. in the Biſhop ot 
Batli's Caſe. 5 „„ JJ 8 
4 1) A Leaſe for three Years, and after for three Years, and ſo from 
tore Tears to three Years, until 10 Nears are expired, it is a Leaſe bur 
5 br nine Years, and the odd Tear ſhall not be accounted, becauſe that 
4 | Wes not happen to be determined by three Years, and ſo if ic had been 
* . 363. Aber one inn i ning 
T „18. A Leaſe was made zo A. for Life, and the Life of his Wife, Or of 
GY bis Son. A. and the Son died; Citec by Coke Ch. J. adjudg'd in C. B. 
1 7 B. R. in Cor's Cale, that the Jerm ſhould not be derermin'd, | 
? 1 u that the Wife ſhould have and enjoy the ſame, and upon this Reaſon 
J ny, viz. Thar the (Or) there disjoin'd all, and made it ſeveral. 
2 bulſt, 293. Mich. 12 Jac. ; . 5 e e 
> ; 1 A Parſon made a Leaſe of his Rectory to J. S. for three Years, Roll 95 by 
dei 10 ſo from three Tears to three Years, and ſo from three Years to three 2 
. "ars during his Life. The whole Court was clear ot Opinion that this, Rathbone. 
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Coke Ch. J. was a good Leaſe for 12 Years. Doderidge J. faid, that if he had ſaid, 
Do and fo from the ſaid three Years for three Years, it had been a If 
Le but for nine Years; but the ſame being as is before expreſſed, it 
a Leaſe for ut 101 mn | b P 5 It ſhall 
12 Years. be a good Leaſe for 12 Years. 3 Bult. 158. Mich. 13 Jac, Wach. 
bone v. Newbery. 5 i hat 
2 Show, 31, 20. Leaſe (recites a Leaſe which is not) for 21 Years, To have frm 
S. C. reports the End of the ſaid Term &c. and afterwards is a Covenant, that af 
Ita Leaſe the ſaid 21 Years he ſhall have the Land for 21 Years, and fo from 21 


for 21 Years | f 5 | 
Years to 21 Years, till 99 Years are paſſed ; Thence next enſuing 


to the ſame 


| Perſon, and ſhall be compleat and ended. The Leſſee thall have 21 Years belide 


after in the the 99, and the Term ſhall be good for the 99 though no Numbers qt 
lame Leaſe 21 will center in 99; Bur the odd Years at lait ſhall be rejected. 


a Covenant 


that Leſſee 2 Lev. 242. Hill. 31 & 32 Car. 2. B. R. Mancheſter College 


ſhail have Trafford. | 
the Un 5 1 = E 5 wy 
for 21 Years more after the Expiration of the ſaid Term, and ſo from 21 to 21 till 99 Years be com. 


pleat and ended, and adjudg'd to be good, and two Leaſes, and not one, viz. for 21 Years, and al 


tor 99 Years beſides. 


21. Leſſee for 20 Years grants the 'Tenements for 19, to comment 
aſter his Death. This will be good for ſo much of the 20 Years s 
ihall be unexpir'd at the Time of his Death. 2 Salk. 413. pl. 3. cite 
it as ruled by Holt Ch. J. at Lent Aſſiſes at Dorcheſter 10 W.; 
Gree v. Studdley. OTC 1 3 

22. A. Leſſee for 1000 Nears grants the Land to B. generally, mention 
no Term, it is void for the Uncertainty. 2 Vern, 684. pl. 609. Trin 
1712, Kireley & al v. Duck & Ux*. 5 
23. Lands demiſed to J. S. for a Tear, and ſo from Year to Near as lug 
as both Parties pleaſed, by a Parol Demiſe reſerving Rent, and that 
the Leſſee ſhould not go away without giving a .Ouarter's Warning; 

Per Holt Ch. J. The Agreement about the Quarter's Warning is — 
col laterally binding the Leſſee's Perſon; in this Caſe, if at the Vers 


End Leſſee had given up Poſſeſſion Without any Warning, he would } 


be liable to pay one Quarter's Rent by Virtue of the Agreement. But 

it he had given a Quarter's Warning he might quit. But if he hal 

once entred on the iecond Year he would be bound tor all that Year, 

and ſo a Quarter's Warning, and ſo on; The fame if the Leaſe tad 

been by Deed. 6 Mod, 215. Trin. 3 Ann. B. R. Dod v. Monger. 

It was held 24. It a Leaſe be for a Near, and ſo from Year to Tear as long as bob 
per Firzher- Parties pleaſe, it is a Leaſe, binding but for one Year. But if Leſſer, 
— ; 8 without Countermand of Leſſor enter on the fecond Year, he is bound 
this is only lor that Year, and ſo on. But if Leaſe be for a Year, and fo fron 
a Leaſe at Year to Year till fx Tears expire, it is a certain Leaſe for fix Yeats; 
Will for If it be for a Year, and ſo from Year to Year as long as both Patti 


the Uncer- 3 5 , gs 3 - able 
* agree till fix Years (hall expire, it is a Leaſe for fix Years, determ 


' Pollard J at every Year's End, at the Will of either Party; Per Holt Ch. J. 6 


and Brude- Mod. 215. Trin. 3 Ann. in Caſe of Dod v. Monger, 
nell Che] e „ 5 „„ „ 
e contra. For per Brudenall, Retainer of a Servant for a Year, and fo from Year to Year as long 
as both Parties pleaſe, is a Retainer for ſo many Years as he ſerves, and Debt lies for the Salary 
by the Starure, and that the Principal Leaſe is good till it be diſcharged; For when one Year Is 
ended and another is entered upon, rhe Leſſor cannot diſcharge the Leſſee, nor the Leſſee cannot quit 


till another Year, and if he intends to quit at the Year's End he muſt give Notice of it before the 


End of the Year, and the Uncertainty in the Principal Caſe is no Impediment. For it one leaſes 


till the Defendant has levied 201; it is good notwithſtanding the Uncertainty &c. Br. Leaſe, pl. 13. 
Cites 14 H. 8. 10. : | g we) 


* 


(B. b) 


_— 424 „„ SR 


| CC — —— a 
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e b) Leaſes. 
To whom it may be made in reſpect of Eſtate. 


L NE Jointenant may leaſe for Bears to the other, becauſe Co. Litr q 
though before he occupied per mie and per tout, pet now 35 8 


je ſhall have all without Interruption, and the Lefſor cannot hin⸗ "xo 
der him. 11 0. 6. 34. „ baer 


of any Livery. 


dleſtone v. Lamplugh. 


(B. b. 2) Leaſe for Years, 
” To attend the Inheritance. 


J. A Leaſe made to attend the Inheritance was decreed to the Uſe of him Though ina 

HA char had the Inheritance. Chan. R. 36. 5 & 7 Car. 1. Hud- Peed of 
| mn | ©: -.-  Aſhignment 

| 755 | no, | no Truſt 

oy 5 OE „ was expreſſ- 
ed, yet Aſſignee of Aſſignee having declared it to be a Truft repoſed in her, and that it was her 
ather's Eſtate, and having given Bond to perform the Truſt, and after Marriage her Husband doing 

the ſame, and the Defeaſance in which was a Power of Revocation being ſuppreſſed, it was decreed _ 

3 Truſt, Fin. R. 356. Paſch. 30 Car. 2. Goodwin v. Cutler, | ng 


2. A Leaſe in Truſt ſeperate from the Inheritance, and mortgaged 


| andaffipned to 2 Purc haſor was not allowed to be impeached. Chan. Rep. 


246. 16 Car. 2. fo. 799. Digby v. Morgan. 2 

3. A, purchaſed Land and rakes the Fee in his own Name, and the 2 Chan. 
Jer in & Truftce's. The Term ſhall attend the Inheritance though not * 49. 55» 
aid in the Aſſignment it ſhould do ſo. Vern. 1. Hill. 1680. Tiffin v. Otherwife 
Tiffin, . DN it the Term 


had been in 


hisown Name. Vern. 341 in Caſe of Thruxton v. The Attorney General. Mich. 1685.—In the laſt Caſe | 


Term does not ſo attend as to prevent Dower, or to ſtave off a Debt; For ſuch Term ſhall be 
Aſſets if it attends a Fee-Simple, but otherwiſe of a Fee Tail ; Per Hale Ch. B. Hardr. 489. pl. 3: 
ich 20 Car. 2. in Scacc. Attorney General v. Sands. | = 5 


4 An attending Term was gecrced to be ſevered in Favour of an Heir 2 Mod. 8. 
unintendedly dihinberited, and for want only of a Deſcription he being oe 4 
an Infant en ventre fa mere, and fo in Favour of the Heir's Aſſignee. creed 
Fin. R. 160. Mich. 26 Car. 2. Nurſe v. Varwortb. | And ſo in 
5 | | | . Caſe of 

Creditor. Fin. Rep. 358. Paſch. 30 Car. 2. Foot v. Clerk and Venner. 


5. A Term to attend the Inheritance will follow the Inheritance; Bot if Let: 
and attend it in the Hands of a Purchaſor of the Inheritance and be at- POE 


tracted by it. Fin. 350. Paſch. 30 Car 2. The Earl of Pembroke v. or accepts a 
tze Earl of Middleſex & 1 K — the 
| ands, the 


Truſtees of the Term are thereby barr'd, and cannot after claim any thing, but yet the Term is 

En ſo barr'd but that Puiſne Incumbrances may be let in upon the Purchaſor ; For a Fine bars no 

NES not intended by the Parties to be barr'd ; Per Holt Ch, J. Carth. 103. Mich. 1 W. & NMI. 
. in Caſe of Smith v. Pierce. N | 2 
— —— | | . The 


1 - 


x3 1 EE EE 


2 52 = 
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6. The A/ignment of a Term for Years, and the Grant of the hi, 
ritance of the tame ought to be as large the one as the other, Pin. R 
347. Paſch. 30 Car. 2. The Earl or Pembroke & al. v. the Eal 

ot Middleſex, Hawles, & a}. . FE As 
2 Chan Rep. J. A Freeman of London poſſeſſed of a Term in his own Name Pur: 
243. S. C chaſes the Inheritance in the name of a Truſtee, and there is 10 Dez. 
2 han. ration of the Truff that the Term ſhall attend the Inheritance, yet thi 
ales 160. Term 11,211 attend the Inheritance, and not be ſuvjet? to the Cub 


Rich, 8 p. Vern, 104: pl. 92. Mich. 1682. Doule v. Derivall, 


8. A, ſeiſed in Tail, and a Term in Truſtees to attend the Inherityy, 
levies a Fine, and by Deed ſubjedFs the Land to a Debt of loool. hy 
declares that after the Debt paid the Land to be to the old Ules, an 
deviſed the Land for Payment of all his Debts, Decreed the Land lab. 
to all the Debrs in general; fed tamen Quere; For it ſeems he yy 
but Tenant in Tail of che Inheritance, and ſo could not charge it by 
his Will unleſs it be intended he had itill a Power of doing it logs. 
ed in him by reaſon ol the Eine, notwithitanding he had declared thy 
after Payment of the 10001. it ſhould go to the ſormer Ules, Ven 
99. pl. $6. Mich, 1682. Turner v. Gwynn, 
9. It a Term be expreſs/y declared by Deed to be attendant on the lu. 
heritance, there tuch a Term ſhall not be made Aſets in Equity; By 
otherwiſe it thall be if either in the Party himſelt, or in a Trufe: 
but with this Dillerence, that the Heir ſhall have the Benefit of the 
Surplus of the Truſt ot a Term, and not the Executor alter Debt 
paid ; Per North Keeper, Vern. 168. pl. 188. Mich. 1683. Chapman 
v. Bond. „ 5 N | 
10. It there be a Term raiſed of Grave/kind Lands to attend the 
Inheritance, Equity will diſtribute this Term among all the Heirs in 
Gavelkind pro Rata; Arg. Vern. 357. in pl. 353. Hill. 1685, 
11, Where lands eat to the King he ſhail have the Benefit of a 
Term to attend the Inheritance. Vern. 340. pl. 333. Mich. 1083, 
T bruxton v. Attorney General. N 5 
12. A ſeiſed in Fee of Lands limits a Term to Truſtees for 100 
Vears upon ſuch Truft as he by Deed or Will ſhould appoint, and tor wait 
of ſuch Appointment to attend the Inheritance, and atterwards by 4 
Nuncupative Will gives Allto ]. S. and being a Baſtard dies withour 
Iflue, this will not paſs the 'Truit of the Term. Vern. 340. pl. 333. 
2 Chan. Cafes Mich. 1685. Thruxton v. The Atrorney-General. 3 
172 8 C. — 13. A Term was kept on Foot to protect a Purchaſe, Equity will not 
og hat remove it in Favour ot a Dowreſs who has recovered at Law, and the 
Lady Rad. Bill diſmitſed in Chancery, and after in Dom.” Proc.” Vern, 356. fl 
nor vVande- 353. Hill. 1685. Lady Bodmin v. Vandebendy, 5 
bendy, S . | | 


in Dom' Proc? and the Ditmiſſion affirmed. — A Dowreſs ſhall not have the Aſſi ſtance of b Court of 


Equity to ſer aſide a Term for Years againſt a Purchaſor, though a Jointreſs ſhall, bur againſt an Helr 
at Law a Dowreſs has been let in. Chan. Prec. 65. Mich. 1696. Lady Radnor v. Rotheram. 


14. A Leaſe created I the ſame Settlement by which the Inheritance 
was ſettled, only on a particular Purpoſe, and then to wait on the In- 
heritance, thall never be applyed to any other Purpoſe in Equity, but 
is as a Non-F.ns; Arg. 2 Chan. Caſes 172. Hill. 1 Jac. 2. in the 
Caſe of Bodmin v. Vandebenden. mar e 
Salt 154. 15. A Term raiſed on Truſt for any particular Purpoſes, and witl- 
Beſt v Stam- out any Mention of attending the Inheritance after ſuch 27s ſatig qed, 
3 tha!l fink into the Inheritance; Arg. N. Ch. R. 168. Mich, 1599. 1! 
520. 8. C. Caſe of Bladen v. The Earl of Pembroke. 5 Ts 
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16. When the King's Receiver is ſeiſed of the Inheritance, and there 
is a Term for Vears attending the Inheritance, the Term is bound as 


yell as the Inheritance; But if he is poſſeſſed of a Term in Groſs, and 


ir is aſſigned before an actual Extenr, the A/jgnment is good againſt 
the Crown. 2 Vern. 389. pl. 358. Mich. 1700. Nichols v. How 


and Porter & al'. | 


17. Lands ſertled to the Uſe of the Wife of A. during her Life, Ne. 


| mainder to B. in Tail &c. with a Power for A. and his Wife to revoke 


the Uſes and limit others. A. having Occaſion for Money to purchaſe a 
Place, prevailed with his Wife to join with him in raiſiug of it by Vir- 


| me of the Power, upon a Promiſe it ſhould be repaid out of the Profits of 
| the Place, and takes the Aſſig nment of the Mortgage-Term to himſelf, and 


lit the Money charged to his younger Children, Decreed tor the youn- 
cer Children, bur reverſed tor the Debr, being the Debt of A. and he 
hving covenanted to repay it the Term ſhall attend the Inheritance, 


| MSS. Tab. Jan. 8ch, 1702. Earl Huntington v. Counteſs, 


18. Mortgagee of a Term for 500 Years in his own Name took a70- And though 
ther for 2000 Years in a Truftee's Name to avoid a Merger, and then in this Caſe 
qurchaſed the Inheritance in his own Name. Atterwards he deviſed the = 257 iba 
aid Lands by Will ro W. for Lite, Remainder in Tail, and made fented vo. 
S. Executor and died. The Will had not three Witneſſes, fo could luntarily to 


not not paſs a Freehold ; So the Queſtion was, It the Executor ſhould the Deviſe 


| : | Matter of 
to attend the Inheritance. Per Raymond Ch. J. Commiſſioner, where the Rolls 


ſuch a Term comes to an Executor by [mplication as a Chattle Intereſt, held that it 
viz, by a Deviſe of all his Chattles, or where it ve/fs in an Ad- 1 
miniftrator generally without making any Will, there the Term ought hg 

to be aſſigned to attend the Inheritance, but he doubted in this Caſe of if ſo, the 

a Volenteer Heir and a Volunteer Deviſee; He made a Difference where a Executor 
Term is expreſsiy limited to attend, and where the Attendance is o by might pes 
Onſtruction of Law, that in the firſt Caſe it will not pats by an expreſs , Sag 42 
Deviſe of it to another, but in the other Caſe it will; But in the princi- as he pleaſe 
pal Cale there was no Intention of the Teſtator appeared to paſs this and ob/ery- 
33 a ſeparate Intereſt from the Inheritance, and on this Foot they both © that 


Term only but the Inheritance alſo, which was expreſily deviſed, and though it was ſaid to be ex- 
tremely hard, that becauſe ſo much could not paſs as was intended, therefore the Deviſee ſhould be 
ceprived of what might lawfully paſs, and which was leſs than was intended him, or becauſe all 


Decree was afterwards affirmed as here, 2 Wms's Rep. 236. Trin. 1924. Whitchurch v. Whit- 


bo EIS 


(B. b. 3) Leales. 
By Eſtoppel. 


1. A Makes a Gift in Tail to B. and after Donor makes a Leaſe to C. 
A. for 21 Tears, and then B. dies without Iſſue within the Term, 

fet the Leaſe, if by Parol only, thall not take Effect, for it was utter- 

ly void at the firſt; becauſe an Eſtate Tail being a State of Inheritance 


take the Term for 500 Years as a ſeperate Intereſt from the Inheri— ang hg, 
| tance ? Bur decreed Per Baron Gilbert Commiſſioner, that it is a Term | 


Caſe; For 


void Deviſe 


| | , | . . Teſtator' 

decreed as above. 9 Mod. 124. Hill. 11 Geo. in Canc. Whitchurch le en 

v. Whitchurch. | | | was not to 
| | _ paſs the 


could not paſs, therefore nothing ſhould. However, his Honour decreed the Executor and Deviſee _ 
to in in aſſigning the Term to the Plaintiff the Heir at Law, but no Coſts on either Side, and this 


| 

I, 

ö 
5 
* 
. 
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tor 10 Years leaſes for 20 Years and afterwards purchaſes the Reverſion it ſhall bind him for 


where the 


2757 S. 


1 Eſtate. 
may in Intendment of Law continue for ever ; Bur if ſuch Leaſe be 
Indenture it makes an Eſtoppel. See Went. Off. Executor 231. ! 


Mo. 20. 2. Tenant for Life leaſes for Years, and purchaſes the Reverſſon ang 
2. —_ dies within the Term, the Leaſe is determined, and the Heir in Rever 


held _ tion may ouſt the Leſſee, and con feſs and avoid; But if a Te, ; 
5 Years be made by one that has Nothing in the Land at the Tn 10 


Dal. 26. after wards purchaſes the Land, and then the Leſſor dies; It it he þ 


pl ar. 5 C. Tndenture the Heir ſhall be eſtopped to avoid it; Per three [uf 
N Hetl. 91. Paſch. 4 Car. C. B. Rothwell's Caſe. Juſtices 
If Leflee | 


no mo 
than ten- Arg Vent. 338. de 


3. A. leaſes for Years by Indenture, and has Nothing in the Land 

but ajrerwards purchaſes ihe Land and aliens it; Though this be a2 good 

Leaſe tor Years againſt A. and his Alienee, yet the Jury may find the 

Truth, and it they do the Court ſhall adjudge ir to be a void Les 

Cro. C. 110. pl. 2. Paſch. 4 Car. C. B. in Caſe of Itham v. Morris, 

4. It I have a future Leaſe to commence 10 Years hence after 

J. S. and I make a Leaſe for five Years, preſently againſt me i 

0 * by Eſtoppel ; Per Bridgman Ch. J. Cart. 159. Mich. 18 Car.z, 

The Diffe- F. A Leaſe made by one that has a tortious Rever/on is good, if te. 
rence B fore the Commencement ot the Leaſe the Tort be purged, and the Leſſor 
has a rightfull Eſtate. See Skinn. 3 pl. 3. Mich. 33 Car. 2. B. R. in 


Party that 


makes the Cate of Pauling V. Hardy. 


Eſtate has | a TO -£ 
a Legal Eſtate, and where a Defeaſible Eſtate only; For in the latter a Leaſe may work by Eftor 

though an Intereſt paſſed, ſo long as the Eſtate (our of wbich the Leaſe was Ar; 1 ch 
teated; Per Pemberton Ch. J. Vent. 358. Anon but ſeems to be S. C. | 


Arg Pl. 6. Leaſe to A. for 20 Years, and about a Year after to B. for 20 


C. 433. b. 6˙IF ! os | : 
pres 1 Cute Vears; If there was an “ Attorument to the ſecond Leaſe, then it amounts 


of Smith v. to a Grant of the Rever/zon of the Leſſor; But if no Attornment, then 


Stapleton. — it is a Leaſe by Eſtoppel, 3 Salk. 152. pl. 3. Holman als Gilman y 
Per Coke Hore. | : | . | Fe | U. i 


Ch J. Noy 


153. . | „ „ 

+ The 7. So f where a Man makes a Leaſe to B. for 20 Years, and about 2 
Leaſes to Year afte k other Leaſ- =: . 3 
Hand C. Hear after makes another Leaſe to C. for 20 Years, this is a Leaſe by 
were boch Eftoppe, and the Rent is payable for the whole Term. Ibid. 
n br for Rene by the K b 3 : 
and in Debt for Rent by the Leſſor brought againſt C. and pleaded in B de 
the ſaid Leaſe to C. the Plaintiff made a Leaſe 91 the Premiſſes to B. 2 
to commence 2 by Virtue of which Leaſe the ſaid B. before 
to C. viz. 1 May, 36 Car. 2. entered and was poſſeſſed, and alleged in Fact th id Le: 

was ſtill in Bein g, and not determined, and ſo Defendant ſtood Table to the 8 3 
Iſſues &c. of the Premiſſes by him received; and adjudged upon Demurrer, that C. was eſtopped to 
plead as above. Carth. 247. Mich. 4 W. & M. in B. K. Hilman als* Gilman v. Hore. i ” Salk 


fore the making 
3d May, 25 Car, 2. for 20 Vers, 
any Rent due on the ſaid Leaſe 


Nota, In the Caſe above, if the Leaſe to C. had been by Deed Poll 
been a good Bar. Carth 248. the Reporter cites Le. 33. 59. 
Stapleton. | | = N 1 855 


or Parol, the Plea aboye had 
and Pl. C. 421, b. 433. Smithy 


8. But if he enters on B and then makes a Leaſe to C. who ig tarned out by 
| K i wy | f 4 5 i 7 N 1 7 
Da X55 Leate by Eſtoppel, but only a future Intereſt tor the laſt 


9. A Leaſe for Years may operate and take Effect as to "We by Eſtop- 
pel, and as to the Reſidue by paſſing a real Intereſt, is very plain 
trom the common Caſe of concurrent Leaſes, which are all of them 8 


to 


— 


5 — _ 


* Part good by Eſtoppel, and a Rent reſerved thereon ; Per Holt Ch. J. 
1 Salk. 275. pl. 1. Mich. 4 W. & M, in B. R. Gilman v. Hore. 

10. It was ruled by Holt Ch. J. at rhe Summer Aſſiſes at Warwick, 
11 W. z. upon a Trial at Niſi Prius, that if A. not having any Thing in 
alain Land, demiſes it by Indenture to B. and atterwards A. purchaſes 
the Land, this will be a good Leaſe by Eſtoppel. Ld. Raym. Rep. 
29. Hermitage v. Tomkins, _ 0 
11. But if it appears by Recitals in the Leaſe, that A. had Nothing at 
the Time of the Demiſe, and afterwards he purchaſes the Land as atore- 
faid, chat will not enure by Eſtoppel. Ibid. | 


. 


(B. b. 4) Leaſes. 
Good in Part. 


1 Made a Leaſe for Years reſerving Rent, and then grants, de- 
A. miſes, and then to farm lets Reverſionem Domus tor Years, and 
the Rent, to have Sc. the Reverſion and Rent from a Time paſt ; if the 
Liſe cannot get Attornment, yet it is a good Leaſe in Reverſion, and 
ſull rake Effect after the End of the firſt Leate. Brownl. 30. Anon. a 
2, Where a Perſon hath Power to leaſe for 20 Years, and he leaſes for 3 Chan. Rep 
zo, the Leaſe tor 30 ſhall be good tor 20 in Equity; Reſolved. Chan. bl. S. C. 
Caſes 23. Trin. 15 Car. 2. Pawcey v. Bowen. | 9 5 * 


| nf 3, 
Nelſ. Chan. Rep 87. S. C. accordingly. 


Times in this Court. 


— 2 E 
- o * * 
— a _ Pia n ww 8 e 2 * IRS ns — 
S r ar, 3 + + 5X — = by 2. - . - 8 
1 


| 3. Biſhops Leaſe if it exceeds the Statute cannot be good for any Part, 
becauſe the Statute ries it up to an expreſs Form, otherwiſe perhaps had 

it been that if Biſhops ſhould make Leaſes for any Number of Years 

not exceeding ſuch a Number; Per Holt Ch. J. 1 Salk. 189. pl. 7. 

Hill, 13 W. 3. B. R. in the Caſe of Smartle v. Penhallow. . 

4 Parol Leaſe for four Years is not good for three Years upon the 

| Nature of Frauds and Perjuries; Arg. 6 Mod. 65. Mich. 2 Ann. 

B. R. in Caſe of Smartle v. Penhal low. . „„ 
5. Tenant for Life with Power to make Leaſes of all Land anciently de- 3 Chan. Rep. 
miſe, reſerving the Ancient Rents, and of other Lands reſerving the beſt 3 6.445 
improved Reats, makes a General Leaſe of all the Lands reſerving Rent in adend void 
the very Words of the Power. Ld. Ch. Juſtice Holt held the Leaſe and accordingly 
Reſervation good as to the Lands that were anciently demiſed, but by Ld. EE. 
void as to the other Lands; bur Ld. Ch. J. Trevor and Ld. K. Cow- a and - - 
per e contra held the Leaſe void. 2 Vern, 531. pl. 447. and 542. pl. I. contre 
. Faſch. 1906. Orby v. Ld. Mohan, 7 oe nn nh Lot Ch. J. 
h 1 | . 5 V 5 | — Gilb. 
wrong 45 to 64. S. C. held accordingly. —- Chan. Prec. 257. pl. 210. S. C held ac- 

7. ; | | a yu 


a rr oo oO - 
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Or he may 2. If a Man makes a Leaſe to commence at Mich. Before the ſii 


| Bendl. 85. 


' Carinar paſs 


 Brownl 40. 


it is a good Whether this be a good grant of the Reverſion being to conmence at 
come; For 


Ch. J. For 31 & 32 Eliz. B. R. Palmer v. Thorp. 


Years may expect its Commencement, 


3. Anon. but ron b 


Eſtate. „ 


(B. b. 5) Leaſes, 


Intereſſe Termini, or Leaſe In Futuro. 


Dy | dem 
See tit. 1. A N Intereſſe Termini amounts to an Alienation, and is not: Dea 
F085 pk. meer Incumbrance; Arg. Show. 382, cites Littleton 8. 259, by 


forfeitir; 


Are Pl. Peaſt, the L. eſſee may grant the Leaſe. Pl. C. Arg. 142. b. in Caſe d 
W in Browning v. Beſton, cites M. 22 E. 4. 37. B. Grants, 10. 
Caſe of | SE | | | | 

Braccbridge v. Cook. 


' 3. Leaſe of a Manor, Habendum from Mich. laſt paſt for 20 Years, wr 
5 cord and further by the fame Indenture it was coveranted, accorded, bu: th 
ino!y, .— Sained and agreed, that aſter the Expiration of 20 Tears the Leſſee, his H 
For by this Hie and Son, ſpould have, Hold, occupy and enjoy the ſaid Manor to 


Liveryit them, habendum tor their Lives and the longeit liver of them, and 
, Retatin, they make a Letter of Attorney to give Livery according to the tru 
der. Ang, Meaning and Effect of the preſent Act, Grant and Leaſe, this is 4 th 
$.9. pl 18. good Leaſe with Remainder tor Lives, it the Deed was delivered by the 


Okeden v. Attorney and Livery made at one Time; But it the Deed be firit delivered c 
dendy d. C. by the Leſſor to the Leſſee, and after Livery of Seiſin by the Attor- 
ney, there the Livery is void. Mo. 14, pl. 54. Hill. 2 Eliz. Helit ju 
v. Okeden. . : | | — | | 8 


Put it my 4 latereſſe Termini * cannot be granted or ſurrendred ; Per Vans 
be merged. wood. Godb. 2. Paſch. 1) Eliz. C. B. Anon. 
10 Rep. 53. Lamper's Caſe.— Ibid 67. b. in Church. Wardens of St. Saviow's Caſe — 
* It may be Aihgned ; Arg Show. 381. cites 1 Inſt. 46. N 


F. A future Leaſe, and a Leaſe in Reverjion are ſononimons ; Per 

Bridgman Ch. J. Cart. 15. Mich. 16 Car. 2. C. B. in the Dean 

and Chapter of Weſtminſter's Caſe, cites 8 Rep. Whitlock's Cale, 4 
Rep. Rawlins's Caſe, 19 Eliz. Dyer fol. 35. | | 

Le. 191, pl. 6. A. lets to B. for 30 Years, and the z, Day lets it to C. for 30 


0 % Coo | as , en 
ant by” Caok Years, to commence at Mich. next aſter the Date. The Tenant attorns 


Grant, tho* Day to come? Per Gawdy, a Rever/ron for Year cannot commence ata 
to begin at Day to come; For then the Grantor thall have a leſſer Eſtate in himſelt; 
a Day to Per Wray, the Revertion being tor Years is a Chattle which may. | 
jr is but a expect, and if I have a Rent in Fee I may grant it for Years to com- 
Chattle, mence at Mich. for an Eftate doth not paſs tut an Iutereſt; Per Coke, 
and ſo was it has been adjudged, that if a Man grants his Term from Michaelms, 
gr rg it is good; For it is a Leaſe from Mich, Cro. E. 152, pl. 30 Mich. 


a Leoſe for 


Poph. 4. pl. 7. Baron and Feme, during the Coverture, Yoi¹tenants for 50 Tears, B.- 


| pgs y Deed lets all the Land tor jo Yearsto commence immediately 4, 


. Chet; 7 his Death. Baron dies. 15 eme ſurvives. Adjudged a god Leaſe to 
accordingly. charge the Poſſeſſion of the Feme; For here a good Term is created 1 
| | | | 3 „„ Iaterett, 


* I Eſtate. 3 49 
— W ;..creft. though not in Poſſeſſion. Cro. E. 287. pl. 2. Mich. 34 & 35 — Ibid. 
oY B. R. Grute v. Locroſt. . 


do de 8. C. 
ai decreed to be good 


ited as adjudged, and ſays, that the like Cafe by the Opinion of Clench and Walmſley 
es in Chancery. Mo 395. pl 514. S. C. cited as adjudged, and ſays that 


le like Caſe was decreed in the Dutchy Chamber by the Advice of Clench and Walmſly J. and 


Not 4 
239, 


> {1d 
lle of 


ears, 
bir. 
„ bis 
r to 
And 
true 

18 4 
5 the 
'ered 
ttot- 
elk 


Man- 


| Per 
Dean 
le, 4 


V 40 
"O78, 
earl 
eats 
nſelt; 
may. | 
COM® 
oke, 
Imi, 
Aich. 


Brograve | 
Leal to commence after his Death, 


155, a Gawdy 


Reaſon of the : 
demiſed the Land Habend 


'ertal bur in ö 6 | 
Ne which Ss all uncertain in the Grant itlelf, which Diverſity put by Gawdy 
, 


by Popham Ch. J. & totam Curtam. 
(aſe put in the 


ate it 1 ; 
i 8 
0 SET bis Term as ſhould be behind at his Death it is otherwiſe. 


and makes a Leaſe tc 
without 1ſue, and dies 
that this was no good 


there is no Term nor Reverſion till it commences ; Per three Juſtices, 
contra Kelynge Ch. J. Vent. 91. Trin. 22 Car. 2. B. R. Lion v 


10. A future Leaſe is not of the ſame Validity and Force to all Intents 


| bythe Dean and Chapter. Such Leaſe may be 


the Dutchy, that where two Jointenanis were in Fee, and the one made 
the Leaſe was good againſt the ſurviving Jointenant.— 1 Rep. 
' Cited the Caſe of Growte v. Locroft; Adjudged that the Leaſe was good and the 
iverſity between this Caſe and the Caſe of 7 E. 6. was becauſe in Locroft's Caſe he 
after the Death of Leſſor for 0 Years, in which there was ſufficient 
much of his Term as ſhould be arrear at the Time of his 
was agreed 
3 Bulſt. 108. Mich. 13 Jac. Coke Ch. J. cites Locroft's 
Rector of Chedington's Caſe, and Br Grants pl. 154. 7 E. 6. and Br. Cafes fol. 
] that it one grants his Term atter his Death, this is not good, but if it be by way of 
AN — Cart. 155. S. C. cited by Tirrel J. that if a Termor demiſeth the Land 
n after his Death, it is good, for there is ſufficient Certainty; but if it had been 


Attorney ot 


E. 6. he granted ſo 


8. A. Tenant in Tail, Remainder to his Right Heirs has Iſſue a Son, 
for 21 Years to commence after the Death of his Son 
and the Son dies without Iſſue; It was ruled 
Leaſe to Iſſue out of the Remainder to his Right 
becauſe ot the Intendment at the Time of the Grant of the per- 


| cht 
— Continuance of the Eſtate Tail; Arg. Roll R. 357. cites 3 


ſac. Bevin's Caſe. 


9. He that has but an Intereſſe is not to pay the Rent reſerved, for bes. 294 
Carne 8 C. 
as to a He- 
riot reſerv- 
„ ER Keviine Ch 1 3 ed, and ad- 
Judp t payable ; Per three Juſtices contra Keyling Ch. J.— 2 S1und. 165. Lanyon v. Carne 
e age accordingly. Y Sid. 437. pl. 2. Hangon v. Carve, S. C. adjudged accordingly, ; 


Carew. 


It is capable - 


and Purpoſes as one 1n Poſſeſſion ; It is eſteemed in Law as an Intereſt, ok 1 


and an Intereſt M gnable; It is not a meer Choſe en Action, For that bi 381. 


cannot be aſſigned; Nor as a meer Poſſibility, For that cannot be cites Mo. 
barred ; It is efeitable, and may be ſurrendred or extingaiſhed by Acts 66. Where. 
done on rhe — or which touch the realty, though in ſome Cafes * Biſh w 


| | makes ſuch 
in a different Manner than ſome other particular Eſtates, Arg. Show. a future 


379. Paſch. 4 W. & M. in Caſe of Symmonds v. Cudmore. | Leaſe to be 
Pe | . | a | 3 confirmable 
granted over before Entry of ſuch Leſſee, though 
the time of Commencement a Stranger enters by Tort, but if he had entred and been ouſted 
afterwards he cannot grant his Term till Re. entry. Cro. E. 15. pl. 4. Paſch. 25 Eliz. C. B. Bruer- 
ton v. Rainsford, But if he had been ouſted as a Diſſeiſor, by entring before the Term, though 
he continued in after Term began, and then Leſſor ouſted him, he might aſſign without Eury. 


Ley, 4). Mich. 13 Car. 2. B. R. Henings v. Brabaſon. 


and before the firſt expires levies Skinn. 38. 


1. Leſſor made a ſecond Leate, Leaſe ; For the ſecond pl 23. 


2 Fine, the Reverſion was expectant on the firſt ' ao 

continued only an Intereſſe Termini and does #07 alter theRever/ion, but == 
it remains entirely expectant on the firſt Leaſe as it did before the ſe- the ſecond 
cond was made. 1 Salk. 90. pl. 1. Trin. 5 W. 3. B. R. Gwam and Leſſee was 


not in Poſ- 
Ward v. Roe. felon, and 


therefore his was not ſevered from the Reverſion at the Time of levying the Fine ot the Re. 
— 2 2 . the Term paſſed as included in the Poſleſſion. 3 Salk. 51 ö 8. C. 

12. A. poſſeſſed of a Term for 100 Years grants the Land 1 A _— 
dum for 40 Tears to commence after 7 Death, this is a good w_ 2 4 5 F ne 


Eſtate. 


ag tm, 2 Salk. 413. pl. 3. Gree v. Stadley, per Holt Ch. J. at Dorchelt, tha 


350 


by Holt Ch. Lent Affiſes. 10 W. z. 1 
]. at the | | 
{ame Aſſiſes, and ſeems to be S. C. 0 


S. P. held , 13. A. poſſeſſed of a Term for 20 Years rants the Tenants fir 12 
accordingly ears fo commence after His Death; this wil be 75 for ſo much 0 wh 
by Roll the 20 Years as ſhall be Unexpired at the Time of his Death; Per Hy, det 


yas 3 n. | at Dorcheſter Lent Aſſiſes, 10 W. 3. 2 Salk. 413. Gree y, BW ma 
Aſie, Ld; Studley. | | | | | 29 
N Raym. Rep. Ko | | 3 
6 737). Anon, but ſeems to be S. C. | | | dei 
| 14. It being inſited, that a Term for Years to commence after I. tl 


ſer's Death without Iſſue, may be created by one ſeiſed in Fee; It vu 
anſwered that a Man may carve ſuch Term out of his Inheritance, 


; but one that was poſſeſſed of a Term of 2000 Nears cannot carve any futur 4 
Term out of his Term tor Years, to commence after the Determinain , 
| of an Eſtate Tail, 2 Vern. 684. pl. 60g. Trin. 1712. Kirſley y du 

f | Duck, : 


15. A. Mortgagee of a 500 Nears Term afterwards took another Sy. 
rity for 1000 Tears in the Name of B. ol the ſame Lands, in Tat 
for himſelf, to commence from the Making, and then purchaſed th li. 
heritauce in his own Name. It was inſiſted, that the Intermediate Tem 
of 1000 Years was a ſubſiſting Term, and not merg'd in the Inter. 

tance, and that it operated as a Grant of the Rever/zun, aud nct as a Gra 

of a future Intereſt, bur being to commence from rhe Making did pi 
the Reverſion for 1000 Years; Quod fuit Conceſtum per Cur, at the 

Rolls. 2 Wms's Rep. 236. Trin. 1724. Whitchurch v. Whit 
„„ 885 „ 


** 
* 


(B. b. 6) Eſtate. What ſhall be faid One; Ja 
what ſeveral Eſtates and Leaſes; And to what Pu. 
r 


For he to 1. EASE is made for Life to A. Remainder to B. then A. din, 
M* hom the and B. agree to the Remainder. B. ſhall be in the ſame Plights 


—_— A. was, as to being impleaded &c. Br. Done &c, pl. 7. cites 5 get 

and the Te- E. 3. 21. 0 % | 5 

nant for . | | ry i | | _ 

Lite who takes by the firſt Livery, are one and the ſsme Tenant in Law. Br. Entre Congeable, yl of 

14 cites S. C. And it makes but one and the ſame Degree as to the bringing Writ of Eu . 

ſur Difleiſin. Br. Done &c. pl. 7. cites S. C. . 55 | Ml, 

| 2. It 2 Termor or Guardian teaſes for Life Remainder over, and he |! 8. 
| Remainger agrees, he ſhall be Diſſezjor as well as the Tenant tor Lil pl. 
R . For it is all one Eſtate in the Law. Br. Done, pl. J. cites 50 E. 3. 21. I 
g Br. Done, 3. In Affiſe it was agreed, that if a $2/eniory be granted for Life, tt 8. 
h pl. 5.cues Reißiatuder over &c. the Tenant aliens in Mortmain, the Grantee tor Lit 4 
8 * aum he in Remainder hall have but one Entry, viz. one Year to efii! ”— 
: For it is but one and the ſame Eſtate; Quod nora, Arg. Br. Motmalth in 
pl pl. 8. cites 30 E. 3. 21. 22. 5 VVV: Co 
i 4. A Lea's was made for a Year & Sic de Anno in Annum, and it Ws no! 
debatcd il ur were a ſeveral Leaſe tor every Year, and it was rule fro 


that 


t Was | 


nces 
Uture 
Jatin 


ey 1, 


Nel. 
Truf 
J. 
Tem 
dell 
Trait 
paß 
t the 


1 


— 


Eſtate. —.— 80 


„ 


that an Action might be brought, and declare that he held for 21 Years, 
if in Truth he bela ſo long the Land by Force of the ſame Demiſe, Arg. 
Godb. 129. cites 14 H. 8. 10. = 5 

5. If a Man leaſes for 60 Years, and fo from 60 Years to bo Years till 
240 Tears are ended, this is all one and the ſame Leaſe; Bur Contrary 
where it depends in Covenant to grant 60 Ycars when the firſt Term is 
determin'd ; and ſuch Leaſe to an Abbot and his Succeſſors is Mort- 
main by theſe Words, Colore Termini. Br. Leaſes, pl. 49. cites 


; 29 H 8 


6, It Rent is reſerv'd in Groſs in a Leaſe, and afterwards there is a 


| Seyerance, viz. ſo much for Bl. Acre, and ſo much for Wh. Acre, 


this Divi//on of Rent in the Leaſe does not make ſeveral Le:ſes, Dal. 
54. pl. 31. Per Brown and Weſton, 5 Eliz. and judgment accordingly, 
J. A. Leaſes an Acre of Land t0 B. and C. Haleud the one Moiety to 


g. and the other 10 C. This is a ſeveral Leaſe. Agrced per Welſh. Mo. pA fs 


64 pl. 175. Trin. 6 Eliz. Anon. „%% ᷑ ul 
6. Leaſe to A. B. and C. for their thre? Lives, and the Life of the It is a joint 
Survivor, and after the Habend' as betore, provided always, and it is Eſtate, and 
covenanted between the Parties, that A. ſail take all the Profits during 8 8 
lis Life, and then B. during his Lite &c. yer reſolv'd this is a joint Ei- „eri! Cc 


ver it. Cro, 


tae, Le. 317. pl. 346. Mich. 30 & 31 Eliz. B. KR. Scovel v. Cavel. E. 107. 
| | | 5 | | | 6 
Mo. 267, 268. S. C. by Name of Leverſage v. Cable; But it was ſaid per Coke a Counſe!, Arg. that 


| perhaps an Action of Covenant lies upon it. Le. 318. in S. C. 


9. Tenant in Tail ſeis'd of a Manor with three Acres thereof in Yielding for 
Demeſne, makes a Leaſe of the three Acres, and alſo of the Manor 3 
Habendum the three Acres, and alſo the Manor for 21 Years, * ren- 71 ante 85 
dring Rent for the three Acres and all other the Premiſſes there with yielding for 
demis'd 51. Per Cur. when the Leaſe is of the three Acres and of the the ſaid Ma- 
Manor, though the Manor comprehends rhe three Acres, yet in Con- gor &. 108. 


ſtruction of Law they ſhall be taken as ſeveral Demiſes. Owen. 119. ee 2 
Hill. 37 Eliz. B. R. Tanfield v. Rogers. theſe were 


5 | E 3 ſeveral Ke- 
ſervations, and fo the Leaſe good for the three Acres &c. and it ſeems that the ſeveral Reſervations, 
and the ſeveral Words in the Habend', make it as ſeveral Leaſes, but ſaid it was not very mate- 
rial whether they were ſeveral Leaſes, ſince there are ſeveral Reſervations; and Judgment accord- 


ingly, Cro. E. 340. pl. 7. Mich. 36 & 37 Eliz. B. R. in S. C. : 


10. A Leaſe is made of the Grit, and alſo of the Mill, reſerving by 
the Year 5 5. and allo tor the other, 108. They are ſeveral Leaſes. Per 
Fenner J. Owen 119. Hill. 37 Eliz. B. R. in Caſe of Tanfield v. Ro- 
gers cites 10 Alliſe. „„ V 
11, If Tenants in Common join in a Leaſe for Years to bring an Ejeci- Brownl. 134. 
nent and Count quod cum dimiliſſent, it is ill; For it is a ſeveral Leaſe in ive 2 . 
of their Moieties, and they ſhould declare Quod cum one of them de- dsc 


i mw 19 . 5 ones, S. F. 
mis d one Moiety, and the other the other Motety, and good, Brownl. aka Cro: „ 


o. Anon. 166. pl. 4. 
y%V%VfÄͤ!Tͤf 
B. R. Mantle v. Wallington, S. P. per two Juſtices contra one. So of Parceners. Mo. 682. 


pl. 939. Mich. 42 & 43 Eliz. B R. Milliner v. Robinſon. FO ey 
aſe made by two Tenants in Common are ſeveral Leaſes. Brownl. 39, 40. —— Ibid. 134, 
8. P. in Caſe of Cradock v. Jones. | | ST 


12. If there are two ſeveral Tenants of ſeveral Lands, and they join 
ina Leaſe for Years by Indenture; "Theſe are ſeveral Leaſes and ſeveral 
Confirmations of each of them trom whom no Intereſt patles, and work _ 
not by Way ot Concluſion in any Sort, becauſe ſeveral Ilatereits pats 

trom chem, Co. Litt. 45. a. BE C voodoo | 
= 13. Leaſe 
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Joſſesd o Traftord. 


Court held accordingly, and fo it was adjudged. 


2 4 p * 5 
T5 1 * — > CE _ 
* 


v. Syden- cited per Popham as adjudg'd 17 Eliz. 


ham. 


* Primoge. 4 In an Ejectione Firmæ upon Iſſue joined the Caſe in a Special 


Leaſe) they ter; The . N was, If the Daughter had any Eſtate? And three 


not take by 
43. pl. 133.— Per Anderſon, if the Son had been Party, this peradventure might have been gooc 
| Hhould be to come, and Durante Termino ſhall not be taken for the Intereſt, but for the Time, 


Uncertainty, when, or whether it ſhall commence, Cro. E. 219. Green v. Edwards, 


\ 


3 1 Eſtate. 
A 2 13. Leaſe for 21 Years, and afterwards it is further COVenanty alter t 
241" and A. does further covenant &c. That B ſhall have the ſame for 21 D WY "ol: © 
are thoſe more after the Expiration of the ſaid Term, and ſo from 21 to 21 fl s it / 


Words, and Years * [thence next enſuing] be compleat and ended. Adjudged to l. was 


by {ror uy two Leaſes, the firſt for 21 Years, the ſecond for 99 Years. 2 Shy md if 
E r | ; | 
ces 


Fuer! It: — 22. Hill. 30 & 31 Car. 2. B. R. n College; 6 K 


and a 
hall n 
might 
Iiin. 


(Hence) the 


—_ 


| LT AE Fyecutt 
| | : £7 | 5 3 . in f. hi 
 _(B. b. 7) Leafes. Remainder. nel 
5 : Leaſe was made for 40 Tears fo A. if he ſhould ſo long live; md 
LS \ if he ſhould die within the ſaid Term, that then E. bis Wy 
ſhould have it for the Refidue of the ſaid Years; Per Cur, the Limitatin 
to E. is void, for that the Term ended by the Death of A. and tha 
there was no Reſidue to remain to the Wife. Dy. 7. pl. 8. Tin 
28 H. 8. Anon. nes 1 


2. Leaſe for Years in Remainder may be on a Leaſe for Life in the ſam 
Perſon Per Manwood J. 3 Le. 22. in Cranmer's Caſe, ſays it wah 
agreed D. 150. [La pi. 83. Trin. 3 & 4 P. & M.] in Caſe of Parket: 


FE 8 ; | | n th 
Velv. 88. 3. Leaſe to two, Remainder to the Survivor and to his Executors for * 
S. P. cited 40 Years; They bo join'd in a Grant of it, yet the Grant was meetly 

per Pophbam, , ; by tk 


In che Caſe void, becauſe the Term was not veſted in any of them. Cro. E. . 


nito Proli, 


Verdict was, that a Leaſe by Indenture was made by A. to B. and 


id th N | | re was m to 1 

| * Time his N je et * pr zmogentto habend to them, et diutius eorum viventi ſutceſſit g. 

(of the for Term of their Lives, and then Husband and Wife had Iſſue a Daugh- * 
a 


had no I. Juſtices held that ſhe had no Eſtate, becauſe ſhe was not in Being at 
ſue, bur af- a» 3 « ; | 
terwards hag the Jime of the Leaſe made, and a Perſon that is not in Eſſe cannot tak 

Tine: a any Thing by Livery, tor Livery ought to carry a preſent Eſtate, where 
Daughter. the Eſtate is not limited by way of Remainder, and cites 18 Ed. z. 3. 1 


| on 121. Ed. 3. 29 & 30. adjudged. Bur it was ſaid at Bar, that if the Eſtate hal Whi 
Denen been conveyed by Way of Uſe, it is otherwiſe. And the ſaid Jui I bu 


held clearly that the Word Succeſſive would not alter the Cafe. And 
Judgment was given for the Plaintiff accordingly. Ow. 40, 41. Mien 


29 Eliz. Stephens v. Layton. 5 = T ui 
| Ard, 258. F. Leaſe for 80 Years if the Wife tam diu vixerit, and if ſhe die thut 1d 
8 becanſe the Son ſhall have the Land for the Ręſidue of the Term then to come; ud 

the Son is | 


not Party to ad judg'd void as to the Son, becauſe there is no Relidue of the Teri 


che Leafs, Which before is determined. Mo. 297. pl. 441. Paſch. 32 Eliz. B. R 
and he can- Green v. Edwards, 8 | 2 „ 


way of Remainder.—— Held good per Dyer and Weſton Juſtices, where he Sn was Party. Mo 


to him, not by way ot Remainder, but by immediate Grant and Demiſe for ſo many Yeats # 


which Walmſley and Windham did expreſsly deny, for they held, that it is ar firſt void tor the 


2 4 & 4 * 4 * +) 8 * 2 5 « 
— f 1 58 ere * 1 
7 * 
ate | 
0 ! 
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— f 2 2 . . vg — — a 1 a 

6. A. leaſes to B. for 99 Vears, if he live ſo long, to commence In the Prin- 
fer the Death of C. who was Tenant for Life, and by the ſame Deed <ipa! Caſe 
Vault & concedit, that after the Death of the Survivor of the ſaid B. and N 


it, that af Surviv he Le 
(it ſpall remain to the Executors and Aſſigns of B. for go Years. C. died. for 40 ; 46a 


t was agreed, that it the Leaſe was 70 B for 99 Tears if he live ſo long, rendring 
4 if he died within the Term that it ſhonld be to his Executors 2 4 Rent and 
ſenes for 40 Tears, then the Term for 40 Years did not veſt in B. but in died Inteſ- 


3 | opts OO. tate. Ad- 
tis Execurors by Purchaſe, becauſe it is a Conditional Limitation, judg'd that 


ind a meer Poſſibility to veſt ; for there is a Condition precedent that it Debt lies 

211 not be a Leaſe unleſs he died within the Term, which perhaps 11 for the 

night not be, for he might ſurvive the Term. Cro. E. 841. pl. 17. K N 
| Inn. 43 Eliz. B. R. Spark v. Spark. gg | e WE. 
— | | becauſe the 


Fxecutors and Aſſignes were to take by Purchaſe the Term for 40 Years, and the Term never was 
in B. himſelt to grant, and there is no Executor to take, and no Aſſignee can rake. Mo. 666. 8 C. 
_— Ow. 125. Sperke v. Sperke. S. C. adjudg'd, that the Adminiſtrator ſhall hold it as a Thing veſted 

in the Inte ſtate. 75 es NE To e | 


08 
2 


—— 


, But if it had been limited to the Executor for payment of Debts of S. 0 Nota. 
and g. &c. it ſeems then by the apparent Intent it ſhall be an Intereſt in B. The Quiet 
nd in the Executor to the Uſe of B. Bur in the principal Caſe this BSO 


. 75 Becauſe the 
Contingent of 40 Years never was in B. but it B. had made an Execu- Term for 
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] 
he wr ſuch Executor ſhould take by Purchaſe, Per Gawdy and Velverton 40 Years j 
(ll, op all agreed, Thar Debt lay not for the Adminiſtrator. But Pop- P c 5 1 
m and Fenner thought that B's Executor ſhould never take, becaule jj 1 
an: * etore the I | c d or aroſe t E | 1 
if the Eſtate * ended before the Intereſt commenc'd or aroſe to the Execu- * The Re- 1 


tors, ſo that it cannot fake Effect as Remainder, tor this muſt depend porter makes 
en the former Eſtate. But it it takes Effect at all it muſt be by Vir. à Quære of 
it of the Grant of the Leſſor, and this cannot be becauſe they are nt i * 
Parties to the Deed, And therefore if a Man leaſes for Life, and grants makes Ex- 
by the fame Deed that J. S. ſhall have for 20 Years, this will not ecutor in 


wall J. S. becauſe he is not Party. Yelv. 9. Mich. 44 & 45 Eliz the Inſtant 


SS 
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of his Death 

.-j WR. the ee 
1 Iz | 2 POS 9 5 | der takes x 
cial Effect in the Executor, and cites 7 H. 4, Ibid. LY 
fr 3. The /irft Taker of the pretended Entail of a Chattel, or of the Uſe | 
gh- oa Chattel, may diſpoſe thereof as long as he has ſuch Iflue as ſuch 9 


- —_ 
—— — 


Etate Tail limits the ſame unto. Pollex. 24. 26 June 8 Jac. Tatton 
i. Molineux. | = Bo 


————— 
PR —_— 
4 — - 
— - 
» 4 8 q 
by = — — 


e 5. A f of a Term for Years granted to A. for Life, and then to M Pollexf. 
gere his Wife for Life, and afterwards to the Iſſue of their two Bodies, and upon 112. to 123. 1 
nv Default of ſuch Iſſue Remainder to B. is void, and on A's Death the cans e c | = 
hal ole Term veſts in the Iſſue, and it ſuch Iſſue dies without Iſſue and ſays voy Hae 174 
ices Ineſtate, the Reſidue belongs to the Adminiſtrator of the Iſſue, and ſo mitation it 
And fnch C. diſcharged a former Decree made by himſelt, and ſaid he was, that 
ich, grounded his former Opinion upon Mild's Caſe, but that that Reſo- 2 ultees 
ion would not hold, if inſtead of Chi/dren the Word Iſſue had been mit M. t 
that n that Caſe. Fin. Rep. 279. Hill. 29 Car. 2. Warman v. Seaman recenve the 
mez ud Leving & al. 33 8 | | | | e dur- 
| | 1 | 9 85 Es ing her 
% Lie, and that for ſo much of the Term as ſhould I not) be expir'd at her Death, the Truſtees on 
N. Kequeſt mould affign all their Right and Title to the Iſſue of the Body of M. and for want of ſuch 
ue, then upon the like Requeſt the Trultees ſhould align their Intereſt unto B—— 2 Chan. Caſes 
9,210, S. C. decreed accordingly. ES . „%% é T 
Mo „ N 
goa 
18 30 | | N 
"102 * ; 3 5 DB ET ate REN 5 
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Peaſch. 1689. | . 
in Caſe of Vandenanker v. Desborough. _ 


. ACM CT TE TSTS TEC TERS . 
: : 4 


„ 


— 


Ib. Leaſes. Renewed. 
By whom; And who ſhall have the Benefit thereof 


Chan. Caſes x, A . Leaſed for 40 Years to B. and covenanted with Leſſee and lj 


71. SF = Ans to renew the Leaſe. B. became a Bankrupt, and al. 
s'“ ter the Commilſtioners of Bankrupts aſſigned this Covenant to the Plainif 
cited 2 Vern. Who by Bill againſt A. prayed the Benefit of it, and to compel à Rs. 
97. pl. 8. newal. But by the Opinion of two Juſtices the Bill was diſmiſle 
per Curiam, N. Chan. Rep 102. Anno 16 Car. 3. Drake V. the Mayor of Exeter. | 


2. If an Executor in Tru renews a Church Leaſe it ſhall go to g 
Beneſit of the Ceſtuy que Truſt; Agreed per tot. Cur, Chan, (4; 
191. Mich. 22 Car. 2. in Cafe of Holt v. Holt. 

3. Leſſee tor Years ſubject ro 4 Truſt deviſed Refdunum Bonum, 
the Eſtate would but pay the Debts if all ſold ; Executor pays the Dh 
and renews the Leaſe for a further Term, it being a Church Leaſe, al 
offered to account it any Profits would ariſe out of the old Tenn, al 
it was urged that by paying Debts to the Value the Property is alter, 
and veſted in him in his own Right. Ld. Keeper decreed the Exec. 

tor to account for the new as well as the old Leaſe, and ask'd, If th 
Executor acquainted the Church with his Caſe, and declared that h 
would renew and take it for the Time of the old Term, to the Bench 
of the Creditors and Executorſhip, and the reſt for himſelf, 2 Chu 

_ Caſes 209). Mich. 27 Car. 2. Anon. „ „ 
4 By the French Law no Church- man can make a Leaſe to any bu 


the old Tenant, unleſs he be firſt retuled by the old Tenant ; Per lu. 


Keeper. 2 Chan, Caſes 208. Mich. 2) Car. 2. Anon, 


2 Chan. Rep, 5. A, mortgages a College Leaſe to B. for 4000 l. and ſecured the] 
113. 8. C. 


Money likewiſe by Statute ro B. A. dies and makes C. Executor. The 
Executor renews in his own Name ſeveral Times till the Original Mor: 
gage Leaſe expired by Efflux of Time. Decreed that B paying theſeier 
al Fines, Graruities and Charges which C. had expended on Accouncd 
the Renewal &c. ſhall hold the Premiſſes till the Debt be ſatisfil 
Fin. Rep. 392. Trin. 30 Car. 2. Luckin v. Ruſhworth and Pinchon, 

6. Three Leſſees are under a Dean and Chapter; one ſurrenders and . 
news to himſelf ; Per North K. it is a Truſt for all. Vern. 276. 
217. Mich. 1684. Palmer v. Young, _ „ 

7. It a Bithop makes a Leaſe for 21 Years, and Leſſee creates a 9) 
thereupon, and after the Biſhop dies, and his Succeſſor tor a Fine it 
news the Leaſe, though not compellable to do it, and though there & 

no Truſt of the ſecond Leaſe, yet Equity ſhall ſubje&t ir to the forme! 
'Truſt ; Per Serjeant Powis in Canc. 6 Mod. 57, Mich. 2 Ann, B. R 
Anon. 5 | | | | | 


8. A. deviſed a College Leaſe for 21 Years to his Wife for Liſe, pan 


decreed. 


10 l. per Ann. to B. his Son during her Life Remainder to B. is an Ia. 
plicarion that the Wife ſhall renew and keep the Term on Foot, and 


there being but ſeven Years of the 21 to come, ſhe was decreed to , 
new, and the Maſter to ſettle the Proportion; Per Ld, Keeper, 2 Vent 
SG Mien nr ˙ c png 


9. 4 Ceo. 2. cap 28. Chief Leaſes mah be renewed without ſurrendenit 


ell the Under Leaſes. OE 
(B. b. 9) 


A own ©, eo — = > 


This ſhall avoid the Leaſe for her 


(B. b. 9) Leaſes. : Revived, 


1. A Man is Purchaſor. with his Wife to them and the Heirs of the 
Baron. The Baron leaſes "if Tears and dies. The Feme enters. 
.ite, but if /he dies during the Term, 
there the Reſt of the Term is good :o the Leſſee againſt the Heir of 
the Baron. Br, Leaſes, pl. 58, cites 36 H. 8. . 
2. If Leſſor enfeoffs Leſſce upon Condition, and re- enters for Condition 


broken, the Term is not revived; Arg. 2 Roll Rep. 472. Cites 8 Eliz. 


Bendl. Rep. 5 | „ 

z. Tenant in Capite made a Leaſe for Life rendering Rent, and for 
Non-Pay ment a Re-extry. The Rent is behind, and the Heir under Age 
enters for Non-Payment, and atterwards Office was found of the dying 
ſeiſed, and that the Land was holden in Capite, and the Heir within 
Age; In that Caſe the Entry for the Condition broken was revived, 


and the Eſtate for Life revived ; Arg, Godb. 325. cites Pl. C. 488. 


(Mich. 17 & 18 Eliz.] | | | 5 
| When the Intereſt of him who makes the Avoidance of a Leafe is S. C. cited; 
bur for Part of the Term, ſo that it appears that a Relidue remains, and S. P. 


there the Leaſe may be revived ; But when he that makes the Avoidance held accor. 


avoids all the Intereſt, fo that it appears that fo Reſidue can remain, 47.51 Jo. 
e | ED 8 | ; pl. 1. in 
there can be no Reviver; Reſolved. » Rep. 8.4. Mich. 28 & 29 Eliz. Caſe of 

in the Court of Wards, in the Earl of Bedtord's Caſe. wer; v. 
| bt | TT. : which ſee infra pl. . . 5 5 


5. Tenant in Fee takes Wife, and makes Leaſe for Years and dies; the 
Wife is endowed; ſhe thall avoid the Leaſe, but after Her Deceaſe the Leaſe 
ſhall be in Force again. Co. Litt. 46. a. ad finem 5 
6, If a Leaſe be made H) Parſon for ſo long as he ſpall continue Par- Per Dode- 
ſon, and he is after wards deprived unjuſtly, the Leaſe is gone and de- ridge J. 
termined, and ſhall have no longer Continuance though he afterwards by the De- 


doth reverſe-this again; but it would be otherwiſe if it were limited to Fivstion the = 


aſe 1s now 


continue for 21 Tears $4 ſhould ſo long live; Per Haughton J. 2 Bulſt. gone ; bur 
3 I he appeals 


84. Trin. 11 Jac. in Caſe of Wheeler v. Heydon. 
| | i | | | | | . ; from the 
Sentence, then hanging this Appeal, he continues ſtill Parſon until Sentence be given, Ibid. 


n. Tenant in Tail makes a Leaſe and dies without 1ſue, his Wife 7 Rep. 8. b. 
Privement enſeint. The Donor enters. The Leaſe is avoided. After- Mich. 28 


wards a Son is born. Now the Leafe is revived ; Arg. Godb. 325. in A 4 ' 


pl. 417. Paſch. 21. Jac. in the Exchequer Chamber, in Caſe of Shef- Leaſe never 
feld v. Ratcliff. CCTV. r 9 wW“ags avoided 
abſolutely, 


| br ſimpliciter, but Secundum Quid, and upon the Matter Ex poſt Facto was defeated only for the 


. After a Grant of the next Avoidance, the Parſon, Patron or Ordi- Jo. 454 


nary, before the Starute of 13 Eliz. made a Leaſe 99 Years. The ad —_ 
Parſon died. The Preſentee of the Grantee avoided the Leaſe died. The pj,ua. 


Plowden, 


Leaſe ſhall not revive againſt an After-Incumbent preſented by the Pa- S. C. ad 
tron in Fee, but is totally avoided ; For the Parſon had the intire juiged, and 
Fee; And ſuch Eviction ſerves tor his Succeflors as well as himſelt. wy . 
Cro. C. 582. pl. 5. Paſch. 16 Car. B. R. Plowden v. Oldfield. „ 


| ed. 
| B. b. 10) 2 
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lently, but 
have the 


two Eſtates ſhall Fe in him, and ſtand as divided Eftates; Per Coke Ch. J. Noy 153. in Caſe of 
Fitch v. Vaughan. lt the ſecond Leaſe be * 1 it ſhall not commence on * Surrender &c. 
oft the firſt, but on the Expiration only of the 10 


. 


(B. b. 10) Riding Leaſes. 


1. IF a Man /eaſes for four Tears, and afterwards the Leſſor and t., 
Leſſee leaſe to another for 60 Tears, this Leaſe is good after th 
four Nears paſt, per Littleton quod fuit, conceſſum; And Brooke ſay,, 
theretore Note, that it he who leaſes tor 20 Years, and the Day after 
leaſes for 40 Years, the ſecond Leaſe ſhall take Effect, for 40 Yea Nad 

alter the 20 Years paſt. Br. Leaſes, pl. 35. cites 2 E. 4. 11. and ſy 3 
that ſo it was held by Bromley J. and others, in the Time of H. 8. 
It is a good 2. A Man leaſed for 10 Tears, and the nexs Day after he leaſed the 1 
Leaſe for io ſame Land to another for 20 Nears, this is a good Leaſe for the laſt 10 * 
Years hre. years ot the ſecond Leaſe, Br. Leaſes, pl. 48. cites 26 H. 8. 3 
if B. get 3. But if a Man leaſes for Life to J. S. and the next Day after leaſes muy 
Attorrmert 0 V. D. for 20 Tears, the ſecond Leaſe is void unleſs it be a Gran: 
then he ſhall of the Reverſion with Attornment; For in Law the Franktenement i; 
Recerſon more worthy and perdurable than a Leaſe tor Years. Br. Leaſes, pl. 

preſently, 48. cites Patch. 37 H. 8. and Hill. 1 E. 6. | | | 


and theſe 


\ ears, For as for the firſt 10 Years it is void, but ix Y 
good for the Reſidue ; Arg. Pl. C. 432 b. 433. a. Paſch. 15 Eliz. in Caſe of Smith v. Stapleton, 
„Por Leſſor had no Power to contract for the firſt 10 Years at the beginnig ; But otherwile it is | 
when the Eſtate is determinable upon an Uncertainty, Per Gawdy J. Cro. E. 160, in Caſe of Dove 15 
v. Williot, cites Pl. OG.. . . . Smith v. Stapleton. 55 0 1 


4. Bit if Teſſee for Liſe dies within the Term, the Leaſe for Years is 
good tor the Relidue ot the Years to come. Br, Leaſes, pl. 48. cites 
Fach H.. = oe „„ — 
5 A ſecond Leaſe made during a firſt Leaſe to commence in Poſſeſſn | & 
by void; Arg. Pl. C. 432. Palch. 15 Eliz. in Caſe of Smith v. Stu. 
pleton. „ 5 „„ 
6. A. leaſed for 20 Years to B. to commence 10 Years after, and al. 
ter the ſame Day A. leaſes by Parol to C. for 30 Years to commence pre- 
ſent iy. C. thall have only tor 10 Years, and it is void tor the laſt 20 
Years, nor can be made good by Surrender of B. to C. For it is wid 
to all Intents; Arg. Pl. C. 433. Paſch 15 Eliz. in Caſe of Smith », 


Stapleton. 55 | 1 | 67s | 
* But ee J. A. ſeiſed in Fee makes a Leaſe for Life to B. and after to C. fr 
n_ * Sta- 10 Tears by * Parol to commence preſently ; whenever B dies C. may en- Ti 
| Frands as to ter 5 For an Eſtate tor Lite has no Certainty of Continuance, by which th 
Leaſes by It differs from a Leaſe for Years certain; Arg. Pl. C. 433. Paſch. 13 er 
Parol. Eliz. in Caſe of Smith v. Stapleton. 35 ere en | 
8. A, leaſed to B. for 20 Years, and then to C. for 20 Years, tht of 
fame Day, ty Deed-Poll; it C. will Uſe the Deed- Poll as a Grant of L 
the Reverſion, and gets Attorpment, it is good; Bur if as a preſent lt 
Leaſe without Attornment it is void, though B had ſurrendred or for- I 
teited; For a Deed-Poll doth not pats what another then enjoys; But it A 
the ſecond Leaſe was by Indenture or Fine, then on the Determination F 
of rhe firit Leaſe by Surrender, Forfeiture, Condition &c. C. might ] 


enter; For by Indenture or Fine both are concluded to ſay the con- 

trary, but that A. had the Land in Poſſeſſion to paſs, and that he paſſed 
it in Poſſeſſion according to the Tenor of the Leaſe ; So if he had no- ( 
thing then in the Land, but had purchaſed it atterwards ; Arg. Pl. C. 
433. b. 434. a. Paſch. 15 Eliz. in Caſe of Smith v. Stapleton. A 


A. makes a leaſe to B. May the 1ſt, for 21 Tears enſuing Fune the 1 
Lb on Condition by Leſſor, and the ſecond of May — Bf Leaſe . | 
leut Deed for 21 Years from the ſaid Fune the Ut enſuing. If the Con- 
linien is performed, and the firſt Leaſe avoided, or if B. ſurrenders 

Is Term, C. never ſhall have the Land by Force of the ſecond Leaſe, 

aue A, had no Power to contract with C. at the Time of the ſe- 

dend Leaſe; For during the ſecond Leaſe B. had the Land and Poſſeſ- 

fon, and the Contract could nor be good in reſpect of the Poibility of 

bc Condition, or of the Surrender which deſtroyed the Leaſe ; Per 

blayden, PL C. 422. Trin. 14 Eliz. in Caſe of Bracebridge v. 

$8 A. demiſed the Manor of D. for 32 Years, and the Day aſter let Gawdy ]. 
te fame Manor for 40 Tears, to begin from Michaelmas after the Date of hell, that a 
it firſt Leaſe, and the Tenant attorned ; Per Wray Ch. J. this is a good ra; 0am 
Grant, though to begin at a Day to come; For it is but a Chattel, and could nor 

a Leate tor Y ears may expect its Commencement, Le. 171. pl. 239, expect For 
Hill. 31 Eliz. B. R. Palmer v. Thorp. then the 


| Grantor 
bond have a leſſer Eſtate in himſelf ; But Wray contra, that the Reverſion being for Years may 
well expect. Cro. E. 152. S. C. 8 


11. Where there is 0 Poſſibility of the ſecond Leaſe's taking Effet? it is 
rid, As 1t A. makes a Leaſe for 10 Years to B. and then a Leaſe for 
ix Years to C. and all without Rent and by Parol, rae Leaſe tor ſix 
Years is utterly void; Arg. Mo. 344. pl. 466. Paſch. 35 Eliz. 
12. A, leaſes Bl. Acre to B. for 20 Years, rendering Rent; after= 
wards A. leaſes Wh. Acre, and the Rent and Reverſion of Bl. Acre to C. 
by the Words Demiſe, Grant, and to Farm let for 99 Tears, Habendum 
h Acre, the 1 of Bl. Acre, the Rent and Premiſſes, for 99 Years, 
rndering Rent &c. B. never attorns, the 20 Years expire, and C. enters 
into Bl. Acre; and per Cur. it is well; for that ſhall enure as a Leaſe 


by the Words Demite &c. Noy 153. Fitch v. Vaughan, | 


—— . 


(8 b. 11) Leaſes. In what Caſes they ſhall go to the 
Survivor. 


I A Leafes Land to B. and C. during their Lives, and the longeſt , 8 C cited 
* Liver of them, to the Uſe of D. during the Life of D. It the , And 726. 
| Tenants for Lite, viz. B. and C. die, the Uſe and Eſtatè of D. who had with this 
tne Uſe, is determined, [* and it is not material what was the Truſt, Addition. 
( how the Uſe was limited.) D. 186. a. pl. 1. Mich. 2 & 3 Eli. „ 
2, Grant of Lands to A. and B. for Term of their own Lives; If either WO 811 8 | 
of them dies the * Survivor ſhall have the Whole; Bur Grant ofs b 
Lands f to A. jor the Life of B. and C. it B. or C. die all the Eſtate is de-; Bulſt 131. 
lermined; becauſe it is but a Limitation, and B. and C. had not any S. C. cited. 
hiereſt; Per Dyer Ch. J. 3 Le. 103 pl. 150. Paſch. 26 Eliz. C. B. e e 
non. e 1 5 | . I Becauſe 


they take it by Way of Intereſt. Goldsb. 71. in pl. 16. + Roll Rep. 197. per Doderidge 
J. . P. accordingly, but Coke ſaid it had been adjudged contra 5 Rep. 19. Brudenell's Cale. 


3. Leaſe to A. and B. for 21 Tears if the ſaid A. and B. or any Child enGoald ot” 
hildren between them begotten ſhould live ſo long. B. died within s n 
the Term without Iflue, yet the Term ſurvives to A. for it was intend- S C andd 
ed a Common Advancement to both, and the Disjunctive before (Child) three Jaltices 
| 8 — makes 


becauſe the Eſtate was made before the Marriage, and ſo is as a Jointure ro the Wife, 
rot determin'd by the Death of the one. And after they all gave Judgment accordingly, 


358 5 Eſtate 3 


8 


held, that makes all the Limitation in the Pisſunẽtive. Le. 74. pl. 157 mT 


by che Dif. 29 Eliz. C. B. Baldwin v. Cocks. 5 
junctive Sentence which comes afterward, that the Intent was, that the Leaſe ſhall not be der 
by the Death of one of them. And the Reaſon which moved the Ld. Anderſon to think * 
and therelorg 


pl. 375. S. C. adjudg'd ; For (Or) is taken Diſtributively to any one of the three. And AK 


ſaid that this was the Opinion of all the Juſtices of England. And. 161. pl 206. S. C. ad . 
| Ow. 52. S. C. adjudged that the Leaſe was not determined by the Death of Wa $ 


3 Bulft. S. C. cited by Doderidge J. ſenk. 279. pl. 1. S. C. Co. Litt. 225. a. the ty 


junctive refers to the Whole, ſo that the Senſe is, if the Baron, Feme or any Child ſhall % lay 


ive. 


13 Rep. 66. 4. Leaſe for Years to A. and B. To have Oc. for 60 Years if they liny 


S.C achudg- / Jung; By the Death of A. or B. the Leaſe ends, but otherwiſe hy f 


mt as been tor Lite. Brownl. 180. Trin. 6 Jac. Hughes v. Crowther, 
2 Brownl. 3 mo 3 | N 2 
292. 8. P. There is a Difference between a Leaſe for Life and a Leaſe for Years, as a Leafs i f 


for his Life, and the Life of B. if A dies, yet the Leaſe continues. But if a Leaſe for Year» mate 
vih ſoch a Limitation that if A. and J. S. fo long ſhould live, this is a Limitation Collater,! ind 
here by the Death of one the Leaſe for Years ſhall be determined, Arg. 3 Bulſt. 131, 132.— ö! 


is if a Leaſe be made to A. it Leſſor and J. S. ſhall live ſo long; this is merely collateral in both, 2, 


Doderidge J. ibid. 132. and per Haughton J. accordingly. Ibid. 


5. Leaſe for Years rendring Rent during his Life and the Life if li 
Hife; Adjudg'd that this is during the Lite of the longer Live d 

N them. Mo. 876. pl. 1225. Hills v. Hills. 
Bond to pay 6. If a Leaſe be made during the Life of F. S. and . NM ot if u 
during the Eſtate be limited zo A. if B. and C. ſhall {0 long live, it one of. them dis 
Lives of tuo he ſhall hold the ſame during the Lite of the Survivor, this being ins 


Strangers 53 | 2 ; . 5 . 
. Limitation, but otherwiſe it will be in a Condition as is reſolud in 


ceaſes on Brudenell's Caſe 5 Rep. 9. Per Coke Ch. J. 3 Bulſt. 131. Md 


the Death 13 Jac, Daniel v. Waddington. 


of one. 


Mod. Rep. 184. 26 Car. 2. C. B. Slater v. Carew. 


If one dies If two take a Leaſe jointly of a Farm, the Leaſe ſhall ſurvive, hu 
belies Gf not the Stock. Vern. 217. pl. 214. Hill. 1683. Jeffries v. Small. 
ntry the : | | 


Intereſt ſurvives, and yet till Entry no Agreement can be had of Leſſee. Arg. Show, 299. Mich, 


3 W.&M. 


6. A. upon Articles of Marriage was to ſettle Lands upon his Son bt 
his Life, and after his Death to M. his intended Wife tor her Jointut, 
proviſo that the Son ſhould make a Leaſe of the Premiſſes to the Fattet 
tor 99 Tears if A. and M. his Wife ſpould ſo long live. Per tot. (ut, 
this is only for their joint Lives, and the Wife dying the Leaſe is dt. 

termined. 2 Vent. 74. Mich. x W. & M. in C. B. Bails), 
Wen mam. j os 5 ir 

J. Truſt of a Term for A. and B. muſt go as the Term at Law woll 
go, and jhall ſurvive. 2 Vern, 556. pl. 5os. Paſch. 1106. Afton . 
Smallman. Ne 6 


. b. 


3 Eſtate. 


(B. b. 12) Leaſes. Void or good. 


1. X Makes a Leaſe to B. if C. lives for 21 Years, and C. is Dead at 
the Time; This is a void Leafe, for it is a Condition prece- 
dent. lenk. 305. pl. 79 cites D. 93. and Perk. 336. 5 5 
2. There are three Things incident to make a Leaſe good, viz. iſt. A 
Leſſor. 2dly, A Leſſee ; and 3dly, A Thing to be let. 3 Le. 32. pl. 
60; Mich. 15 Eliz. C. B. Anon. . 
z. A Leaſe (which is nothing but Contract) cannot be good unleſs. 
there be Ouid pro. Quo. Per 2 Juſt. Savil. 99. pl. 179. Hill. 31 Eliz. 
in Caſe ot Sutton v. Dicons. | | | 8 


. B. b. 13) Leaſes. 5 
Voidable. Made good by ſome After-Act. 


. A Parſon leaſes for Life and dies, and the Succeſſor accepts Fealty; 
"Y this is good in Juris utrum during the Lite of the Parſon that 
accepted the Fealty. Br. Leaſes, pl. 52. cites 11 E. 3. Fitzh. 3. 
2. Note, Per Martin J. that where A. leaſed for 10 Years to B. and 
after leaſed the ſame Year to C. for fix Years. C. leaſed to D. for four 
Tears, rendering Rent, and brought Action of Debt for the Rent, and 
B. ſurrendered, and A. leaſed to the ſaid D. for other 10 Years; The 
Action does not lie, for the Leaſe for /ix Tears was extin( and void, be- 
cauſe it was made during the 10 Years in ſuch Sort that none of the fix 
Years can continue till the firſt 10 Nears were expired, and therefore by 
Conſequence rhe Leaſe for tour Years is void alſo; for where it is voi 
at the Commencement it cannot be made good after by Matter Ex poſt Facto, 
Viz. by the Surrender, Br. Leaſes, pl. 10. cites 6 H. 5. 8. . 
3. Leaſe by Baron and Feme is not void, but when the Baron dies the gr. Leaſes, 
Feme may accept the Rent, or diſtrain, or make Avowry, and fo either pl. 11. cites 
affirm or diſaffirm the Leaſe ; but it thall be ſaid the Leaſe of both * 24 
during the Coverture. Br. Leaſes, pl. 3. cites 3 H. 6. 53. z No 
I. A. Ceſtuy que Uſe in Tail Male, on Condition that if he diſconti- 
nue, or alien, (otherwiſe than for 21 Nears or three Lives) then the le- 
offees thould be ſeiſed 7o the Uſe of B. in Fee; A. made a Leaſe for 21 
Years, and after di/comtinged againſt the Proviſo; Per two Juſtices, the 
Leaſe being made before the Condition broke was within the Power 
Alven, and good; Bur per one Juſtice, the ſecond Uſe determines the 
hiſt Uſe and all Eſtates derived out ot it. 4 Le. 161. pl. 266. in the 
Time N x9 Harvey's Caſe. e | 
J. If a Diſſeiſin be to the Uſe of A. B. and C. and firſt A, agrees to it, 
and then B. and afterwards C. though they took Nothing till Agree- 
ment, yet when they have agreed their Agrecment ſhall have Relation 10 
ihe Time of the firſt Diſſeiſin; and if in ſuch Cate the Diſſeiſor had 
made a Leaſe betore Agreement, the Party to whoſe Ule aiter agreeing 
ſhould avoid the Leaſe made by Difſeiſor. 2 Le. 223. pl. 233. Hill. 
16 Eliz. C. B. in Mutton's Caſe, = . | 
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Eſtate. „ 


6. Per Manwood Ch. B. where a Leaſe is made 10 be void for Nin: 
payment of Rent, it the Rent be behind the Leaſe is ſo clearly deter. 


mined in Privity that Wafte does not lie, nor Debt, nor Diſtreſs tor 


Rent after, nor Covenant for Covenant broke after. Mo. 295. pl. 490. 
Paſch. 32 Eliz. in Scacc. in Caſe of Sir M. Finch v. Throckmorton. 
J. Diſſeiſor makes Leaſe for Years, and after purchaſes a Releaſe, yet 
he ſhall not avoid the Leaſe ; But it Diſſeiſee had entered, and che. 
effed Diſſeiſor, by which the Eſtate had been de ſeated, it would he o. 
rherwite. Mo. 315. in pl. 455. Trin. 32 Eliz. in Scacc. in Englefield's 
En Do | ; 
8. In Caſe of a Leaſe delivered as an Eſcrow, if at the Time of the 
frr/t Delivery the Letlor be a Feme Sole, aud before the ſecond Delivery ſhe 
takes Baron or dies, in ſuch Cafe tor Neceiſity Ut Res magis Valeat 
ro this Intent by Fiction of Law, this ſhall be a Deed ab Initio. 3 Rep. 
36, b. Nich. 33 & 34 Eliz. B. R. in Caſe of Butler v. Baker. 
Cro. F. 521. 9. A. ſeiſed ot a Wood in Fee grants the Wood now growing for 60 
pl. 49, 8. C. ars &c. or ſells the Wo d growing &c. and he that has the Wood 
2 LES before the Cut of them accepts a Leaſe of Land for 13 Tears, the Grantes 
and Judg- " of the Wood cannot take the Wood otherwite than Tenant tor 
ment for the Years may; tor by the Leaſe the Intereit of the \Wood is adjoined 90 
Plaintiff. the Land, and Parcel now of the Franktenement as they were belore 
the Grant of them; Held by the better Opinion of the Judges. 2 Aud, 
52. pl 38. in the Caſe ot Ives v. Sammes. . 
10. It Tenant makes Leafe'tor Years, and after is attaint of Felony, 
or dies without Heir, the Lord by Vſcheat, though he recovers b 
Writ of Eſchear, ſhall not avoid the Term; Per Coke. 8 Rep. 45.4 
Hill. 45 Eliz. in Whittingham's Cale. „ 
11. A Condition in Lat by Force of a Statute which gives Recover, 
is more ſtrong than a Condition in Law without Recovery ; For it Lei- 
fre tor Lite makes a Leaſe tor Years, and after enters into the Lind 


Di b. pl. 
66. Marg. 


and does Maſte, and the Leſſor recovers in Action of Waſte againſt the 


Leſſce for Lite, he thall avoid the Leaſe tor Years before the Watte 
committed; But if Leſſee for Lite makes Leaſe for Years, and atter 
enters and makes Feoffment in Fee, the Leſſor thall not avoid the Leite 
tor Years; Per Coke. 8 Rep. 45. a. Hill. 45 Eliz. in Whittingham's 

„ | ODE 7 VV 
12. It a Man makes a Leaſe from Mich. for ſo many Years as 5 
all name, in this Caſe, if F. &. (in the Life of the Lefſor ) names a cr. 
rain Term, it is a good Leaſe by Matter Ex poſt Facto; And fo it is 
ot all Leaſes that are to commence on Condition precedent. 6 Rep. 

e 3. lb eden Go 
Cro. C. 202. 13. A. Tenant in Tail, covenants to ſuffer a Common Recovery to tht 
Pl CRE aa Uſe of B. iu Tail ſpecial, Remainder over, but does nor ſutter any, but 
vr TJuig. lets B. enter into the Land, and B. makes a Leaſe for 21 Years to (. 
ent in Afterwards A. covenants to levy a Fine to the ſame Uſes, and te 
C. B. rever- Kine is levied accordingly, and then B. dies without Iſſue, the Leaſe 1s 
led. not good againſt the Remainder-man ; Adjudged in B. R. by which 
a judgment in C. B. was reverſed. Jo. 315. pl. 3 Paſch. 9 Cit. 

B. R. Blundell v. Baugh, VV 1 

14. Leſſee for Life leaſes for 1000 Nears, and after purchaſes the Ri. 
 wer/con and dies, his Heir thall avoid this Leaſe, becauſe it was [| 
Leaſe which gave the Intereit, and a Franktenement in greater E- 
ſtare than any Term; Bur it Leſſee for 20 Tears leaſes for 1099 
Years by Deed, this is a Leaſe by &/oppel, and it Leſſor atterwards 
purchaſes the Fee of the ſaid Land, it binds both him and his Hells 
Jenk. 235. pl. 46. „ | 
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(B. b. 14) Leaſes. 
Conſtruction as to Leaſes of Woods. 


iT, Xception of all Manner of Timber Trees, and Great Woods, is 

no Exception of the Herbage; Per 3 Juttices againſt one. D. 

rg. 2. pl. 48. Hill. & ) E. 6. : 5 

2. When Woods are reſerved, but not by Names of Acres, it ſeems 

that the Leſſee ſhall have the Profit of the Herbage, but it is good 

uo be adviſed. D. 19. a. pl. 111. Trin. 28 H. 8. 

z. Woods paſs to Leflee if not excepted, and if Leſſor grants to 

mother omnes Boſcos & Arbores ſuas, nothing paſſes, becauſe they 

ſled to Leflee; Arg. 4 Le. 139. pl. 2)3. in Englefield's Caſe. 

A Leaſe was made of a Manor, with all Gardens, Orchards, A. demiſes, 
Yards &c. and with all the Profits of a Wood, except to Leſſor 40 Trees, roms, _= 
wake at his Pleaſure 3 Per Dyer, The Wood is not compriſed with- gc . 
"the Leaſe, but the Leſſee ſhall only have the Profits, as Pawnage, with al! 
Herbage, & c. aud he ſaid it was a Cafe adjudged, that a Leaſe ot a Manner of 
ood was ad faciendum maximum proficuum meliori modo quo pote- Kimber; 


jt, that the Leſſee thereby could not cut Trees, nor do Waſte, 4 Le: ene | 
{ pl. 37. Trin. 21 Eliz. in C. B. Anon, N Sec. except, 
| and always 


cerved, all great Oaks growing in BI Are, and about the Farm Houſe, to hold for 21 Years &. 
Fer; Juſtices againſt Dyer, Leſſee cannot cut the Timber Trees. D. 374. b. pl. 18. Hill. 23 Eliz, 


Jon. 


(B. b. 1j) Leaſes, | 


Of Goods and Land &c. Conſtruction thereof. 


LT EASE of a Houſe with divers Implements by Indenture, ren- 

dring Rent; Leſſor inteofis a Stranger; Feotiee ſhall not have 

i Implements, but Leflee ſhall enjoy them during his Term, and 

3 * or his Executors ſpall re- have them. D. 212. b. pl. 38. Paſch. 

2. Leaſe of Land and a Stock of Sheep for 20 Years, rendring Rent, Godb. 112. 
dux Sheep in Number as he took in Leaſe, viz. 1000 Sheep of three 1. 
our Years old. The Leſſor granted this Stock of Sheep over to an- I. A F 
"I WES. . ee Bhs 
de; The Leſſor or the Grantee thall have only ſuch as remain alive 54. Wood 
Le firſt Stock. Ow. 139. 28 Eliz. Wood v. Ash. 3 Ears 

I: i : : 45 40 
*ngly, and it was ſaid by Windham J. that if I Jet certain Sheep to one for two Years, now up- 
TI Leaſe ſome what remains in me, but that cannot be ſaid a Property, but rather a Poſſibility 
d kroperty, which cannot be granted over, Cro. E 59. S C. but S. P. does not appear. — 


8 If the Leaſe were of the Stock, with Lambs, Calves end Pigs, 
de the Increaſe belongs to the Leſſor. Ow. 139. Ibid, 
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i the Leſſee covenanted at the End of the Leaſe, to render back ſo E 8 2 | 
eld accord- 


M 249. Arg. cites 8. C. that the new Stock ſhall not paſs to the Grantee, bur only the old | 
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” Eſtate. 


4. They took a Difference where a Leaſe is made of Dead Gui 
and where ot Living. As to the Dead Goods, if any thing is agg " 
to them tor Reparations or otherwiſe, the Leſſor ſhall have this Foes 
tion at the End ot the Term, becauſe it belongs to the Principal; * 
in Caſe of a Stock of Cattle which has an Increaſe, as. Calves Lay 
&c. there theſe Things are ſevered from the Principal, and Len? 

ſhall not have them, tor then he ſhall have the Rent, and the Lit 
no Profit. Ow. 139. Ibid, . Ws 


362 


* 


. (B. b. 16) Leſſor and Leſſee. Inter ſe. 


1. A Condition ſhall be taken moſt favourably for the Leſſee, Ci 
| E. 764. pl. 2. Trin. 42 Eliz. B. R. Grygg v. Moyles 
2. There is a great Difference between an Action of Covenant ang 
Waſte, and that Thing done may be a Breach of Covenant which full 
not be Waſte ; Per Doderidge J. 2 Bulſt 113. Trin. 11 Jac, in Git 
ot St. John v. Piotr. | | co e 
3. It is generally true, that Leſſee has no Power to change the Num 
, the Thing demiſed; he cannot turn Meadow into Arable, nor tub 
Wood to make it Paſture, nor dry up an ancient Pool or Piſchan 
nor ſutter Ground to be ſurrounded, nor Decay the Pales aft 
Park, nor deſtroy or drive away the Stock or Brood of any Thing, d 
cauſe it diſinherits and takes away the Perpetuity of Succeſſion, 4 
Fith, Deer, young Spring of Woods &c. He may better a Thing it 
the tame Kind, as by digging a Meadow to make a Drain or Sewer t 
carry away the Water, Hob, 234. pl. 296. Hill. 15 Jac, in Cifd 
Darcy v. Askwith. 3 
4 A Leflee may baild a Houſe where none was before, but that mul 
be every way at his own Charge; For he muſt neither take Timber, d 
other Things waſtable, neither to build or repair it, though it vt 
never ſo needful; and yet it he keep it not in Repair an Action 0 
Waſte lies, though the Writ be in Domibus dimiths; But if Let 
build a Houſe after the Leaſe, the Letice is nor bound to keep it if 
Repair. Hob. 234. pl. 296. Hill. 15 Jac. in Caſe of Darcy v. 3* 
with. N | | I Eels 
Cro. J. 47%. F. Leſſor has Authority to enter and ſee if Waſte be committed, tl0 
pl 3 it was not committed; Adjudged. 2 Roll Rep. 21. Paſch. 16x 
S. Cod. B. R. Hunt v. Dad vers. : 
judged, ang | 0 
Cale lies if Leſſee diſturbs him in his Entrance. 


6. If Leſſee will not ſuffer Leſſor to enter upon the Land to ſee &c. C1 
lies againſt him; Per Chamberlain J. 2 Roll Rep. 312. Pafct, 2 
VVV | | 


J. Leſſee of a Houſe leaves his Goods at the End of the Term in" 
Horſe, Leſſor cannot fling them out, and yer it they fill the Ha 
the Leſſor has Prejudice by ir, and may have an Action on the 
for ir, and if they periſh Leſſor thall not anſwer for them; Per E 
o r ee 

8. Leſſor and Leſſee agree for Surrender of the Leaſe, and Les 

delivers up the Key, which Leſſor accepts, but after wards Lellv' 

by fuſes to accept the Surrender of the Leaſe ; Decreed the Leſſee ®; 

_ diſcharged ot the Rent. 2 Vern, 112. pl. 109, Mich. 1689. K.oate 
bolt v. Porter. 

| 1 B. b.! 


2 — 2 8 ——— 


— — 


(B. b. 17) Leſſor and Leſſee inter ſe. As to Re- 
„„ ©:.".2.- Pas and Timber for it; 
: | Ace Frere A.. 


. HE Authority of the Termor as to making Reparations is no 

other but to repair little Reparations, As to make Splents, 
Mudwalls, Hedges and Dykes, but not to make great and principal 
Reparations, As principal Timber, and Stone Walls, and Tyle, but 
Covering with Thatching he may; Per. two J. D. 26. a. pl. 35. 
. „ = 

2. Great Timber ſhall be at the Coſts of Leſſor if none be upon the D. 314. a. 
Land, nor any Default in Leſſee in ſufferring of the Great Timber ot Pi 825 . 
the Houſe to be corrupted and putrified for want ot Covering; Per 1 p. 
Montague and Hind J. Mo. 7 pl. 23. Paſch. 3 E. 6. Anon. leaves ita 


QJuare. —— 


In fach Caſe the great Timber mall be at the Coſts of the Leſſor; Per Hutton J. Hetl 78. Hill. 
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3 Car. in Conlers's Caſe. | 6 
3. If Leſſor covenants that Leſſee may take Trees for repairs in other Pal. 28. pl. : 1 E 
Lands not teaſed, yer he may cut Trees growing on the Land leaſed, 33 9 
tor the Covenant is not excluſive of the Benefit which other wiſe he bi,. is 
had by the Law. Mo. 23. pl. 80. Paſch. 3 Eliz. Auen. D. 198 pl. 5 
„„ . 53. b. S. C. * 

accordingly. —— Mo. 78. pl. 23. Paſch. 3 E 6. S. P. according). 


4. Leſſee covenanted not to diſturb the Leſſor in felling and carry- 
ing away Trees &c. Leſſor cuts Wood and puts it into his Catt, and 
leaves it on the Land for a Month, and then will carry it away ; the 
Leſſee may diſturb him, tor he may diſtraia it Damage feaſant tor the 
Wrong to him; Per Doderidge. Palm. $24. Hill. 3 Car. B. R . 
5 Lefltor ought to find or allow Leſſee tuiticiear Timber for the 
maling Reparations, it no Timber be on the Land leaſed, nor no 
Delault in the Letice in fuitering the great Timber to go to decay or 
putrity ; Per Hutton J. Heil. 78. Mich. 3 Car. C. B. 885 
6. Covenant tor Leiſee to repair, and that he may take fit and con- 
vencent Timber &c. by the Appointment of the Bailiff &c. and not other- 
wite ; The Bailiff appointed Letice to cut fit and convenient Timber 
tor the neceſſary Repairs &c. but mark d cur none himſelf for Leſſee; 
Leſſee cannot take by ſuch Appointments, eſpecially fince the Trees 
nere excepted in the Leaſe; but it there had been no Exception, and if the 
Bail iff would not appoint what was convenient, then tne Leſſee might 
reſort to the general Liberty which is given him by the Law, viz. to 
take what is neceſſary. 2 Lucw. 1471. Hill. 10 & 11 W. 3. Talbot 
v. Woodhouſe. §ö;ào1in‚³ og 5 . : 
J. A. articled with B. to leaſe Lands in Norfolk to B. at 39 J. per Chan. Prec. 
Ann. Rent. The Cuſtom in Norfolk throughout is, for the Landlord co 25. pl 22 
repair during the Term. Per Cur. the Tenant being Plaintiff to have Barwell v. 
a Leaſe made, and it being proved that 30 l. per Ann. is not the full 4 2 N 
Value, a Leaſe was decreed, but the Tenant to covenant to Repair, ef, but 
I . 2 IP Þ: "9 ingly ; but 
and the Rent of 30 l. per Ann. to be ſubject ro no Deductions, fave the Court 
only Parliamentary Taxes. 2 Vern. 231. pl. 210. Trin. 1691. Bur- thought 


rell v. Harriſon, | | | Cale 8 
„ | | have had a 
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Different Conſtruction il the Defendant had been Plaintiff to have inforced the Lefſee to t. ke a 
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On fach 5. Leſſee aſſigus his whole Term reſerving a Rent ; this is not a Rent at- 


the Aſſignee of his Aſhg ee. Carth. 161, 162. Mich. 2 W. & M. in B. R. Newcomb v. Harvey. 


(B. b. 18) Leſſor and Leſſee, and Aſſignee. 
Inter ſe. e 


1. A Leſſee for fix Years of a Tavern in London Jeaſed to B. for thry 

{Ne ears, and it was covenanted between them, that during the 

three Years Quolibet Menſe the Leſſee ſhould account to Leſſor for tis 

Wine he ſold, and ſhould pay for every Tun fold ſo much; Atterwards 

Leſſor granted the other three Nears, and Leſſee would not account, and 

in Covenant by Leſſor Leſſee pleaded he had accounted to the Aſſignee 

ot three Years, and on Years, and on Demurrer joined the better 

Opinion of the Court was, that it was no Plea, becauſe it was 10 C. 

dendnt that went on the Land or the Reverſion, but was col lateral 

Thing, and paſſed not by the Aſſignment of the three Years. Godd. 

| 120. pl. 140 Hill. 29 Eliz; B. R. Anon. 3 | 

Cro. E. 617, 2. Covenant lies againſt Aſſignee for not leaving the Premiſſes . 

ED paired Ad ſinem Termini, though the Term be ended before a Breach 

Fin g. R. can be; Arg. Show 195. cites Cro. E. 300. [599. pl. 6. Hill. 40 Eli, 
S.C& B. R.] Matuns | Matures] v. Weſtwood. 5 | 


5. P. theLeſ= z. Covenant lies againſt the firſt Leſſee upon Breach made by 


ſec exprehly Afhgnee. Brownl. 20. Hill. 8 Jac. Fiſher v. Ameers. 
covenarting © z | £2 N 

for himſelf, his Executors and Aſſigns not to erect any Building ro e Prejudice of the Leſſor 
Lights. Cro. C. 188 pl. 8. Paſch, 6 Car. B. R. Batchelor v. Gage, ——Jo. 223. pl. 3. S. C. a 
Jucged. 8 ; | | | 


Brewnl 56. 4. If Leilee covenants that he, his Executors Admiſtrators, and 
* > Aſtigus, mall pay the Rent to the Leſſor ; 1t he Alligns over his Term, 
Aſorment and che Allignee pays the Rent to the Leſſor, yer the * Covenant lies 
docs not àgainſt the irt Leflee, otherwiſe it is where Rant is reſerved, and no C. 
teke hom venant ti pay it, it the Leſſor accepts the Rent of the Aſſignee, the 
of wad Action will not lie againſt the Executor of the Letice. Brownl. 29, 
tro of the Hill. 8 Jac. Filber v. Ameers. 5 
Express Co- | ME 

venuurt, Cra. J. 309. pl. 8. Mich. 10 Jac, B. R. Barnard v. Godſcall. 


Athenment 3 | FARE. 1 : 8 : 
e Meter. ferding on the Rexerſion, bur is only due by Contract, and will be 


Vatan by diſcharged by a Releaſe ot all Demands by the Letlee to the Allignee. 
Indenture Cro. J. 487. pl. 6. Trin. 16 Jac. B. R. Witton v. Bye. 

it vas Re- | : | | | | | + 5 
olved that it was a Rent, and that Debt would lie for Leſſee againſt his Aſſignee, and alſo againſt 


6. Leſſee gave Bond to deliver poſſeſſion to Leffor or his Aſſigns at 
the end of the Term; the Leſſor aſſigns his Intereſt and Athgnee t- 
_ grizres Leſſee to perform the Condition, who anſwers that he knew nit 

fe were {/ignee and fo refuſes. Adjudged a Breach of the Condition; for 

he had taken upon him ſo to do, and it is not like a Condition annex- 
ed to an Eltate, as 5 Rep. Mallory's Caſe. Poph. 136. Paſch, 16 fac. 

B. R. Anon. 9 r 3 

7. For collateral Covenants Action lies againit the Leſſee only. Je. 
223. pl. 3. Paich. 6 Car. B. R. in Caſe of Batchelor v. Gage. 

8. Covenant that Letlee and his Aihgns thall enjoy during the Term, 
Loeſſee aſſigns, a Stranger enters upon the Athguec, Leſſ:e give Allig net 
40 J. in Sairsjaclion for his being ejected, yer Covenant lies tor tde 
| | | | | | Alligznee 


Action brought upon the Reddendum, which is a Covenant in Law, an 


N * ” * 
a 4 


- © DA. 265 
Aſſignee againſt the Leſſor or his Executor, unleſs the 40 1. had been | 


given in Satisfaction of the Covenant of Leſſor as was well as Leſſee. 


Twiſden, for the Plainriff, becauſe rhe Defendant did not allege chat accordinely. 


he gave Notice to the Plaintiff of this Aſſignment. Raym. 162. Mich. — Lev. _ 
155 FE ah | 215 Keight- 


: 5 333 | ly v. Buckly, 
S.C, held accordingly, but ſays that Judgment was given for the Plaintiff by all the three, — 


12. Twiſden and Rainsford J. ſaid, it might be queſtioned whether And the 
alter Acceptance ot the A//rgnee the Leſſor might not reſort to his Leſſee Court agreed 
tor his Rent ? It is delivered in 3 Rep. 22. Walker's Cale chus, Fuit Leſſor c by 
Vir, not as a Reſolution, but adjourned. Vent. 99. Mich. 22 Car. 2. retort back 


B. R. Dean &c. of Windſor v. G Wer. but on Re- 
. - | Ss | ; | cCovery by 
Action againſt the Aſſignee Moreton J. conceived the Leſſee diſcharged ; to which the Reſt inclin'd, 


2 Keb. 689. 8. C. 


13. Leſſor reſuſes to accept Aſſignee tor his Tenant, and gives his Re- 

ceipts in Leſſee's Name, and alter brings Debt againſt Athgnee, and held 

good ; for he may refuſe when he will and accept when he will, 2 Saund. 

181. Mich. 22 Car. 2. Devereux v. Barlo. „ 
14. Leſſor after Aſſignment of his Reverſion, and before any Rent 2 Jo ſo:. 


due, releaſes to Leſſee all Covenants; yet in Action of Covenant by Harper y 


Aſſignee he ſhall recover the Rent; tor the Court will intend the Bird, 5. C. 
d held accor— 


: | 5 . dinzly, 
runs with the Reverſion at Coinmon Law before the Statute of 32 H. 8. 5 


and paſſes by the Grant ot the Reverlion, fo that the Leilor cannot 
releaſe this after the Aſſignment. 2 Lev. 206. Mich. 29 Car. 2. Har- 
7 AAA ee 
I's Athgnee of a Leſſee afigns and keeps Poſſeſfion ; In Debt for 
Renr by Leflor the Aſlignee ot Leſſee pleads this Aſſignment; The 
PlaintilF replied Fraud &c. and per three Jultices contra Scroggs Ch. 
. 


9 


6 


366 — FEffate. 


I. Judgment for the Plaintiff, viz. that Fraud in ſuch a Caſe map c 
averred, Vent. 329. 331. Trin. 30 Car, 2. B. XR. Knight v. Fg. 
man. 

2 Lev. 231. 16. Leſſor brings Debt againſt Aſſignee of the Moiety of the Land +, 

S. C. adjudg- all the Term for a Moiety of the Rent reſerved upon the Leaſe, and 1 

ed for ths ſolved per tot. Cur. that the Action well lies. 2 Jo. 104. Paſch 

Plaintiff. 30 Car. 2. B. R. Gammon v. Vernon. | 

17. The Afgnee of a Leaſe rendering Rent, having enjoyed the Ling 
fix Years, afigns over. The Bill was to call him to an Account for the 
Rent tor tuch Time as he enjoyed the Land; the Defendant pleaded , 
Judgment upon a Demurrer at Law ; and the Plea was Over- ruled; 

tor though in Strictneſs of Law there is no Privity of Contract to charge 
the Aſſignee, yet in Equity he is moſt certainly chargeable for ſuch 
Time as he received the Pioſits. The Council alleged there were 20 
Precedents in the Caſe; and the Ld. Kceper ſaid, if there had not 
been one he ſhould not have doubted to have made a Precedent in this 

| Caſe. Vern. 165. pl. 155. Paſch. 1685, Trcackle v. Coke. _ 

1 Salk. 196. 18, Covenant on a Leale, excepting an Entry with Liberty to waſh in 

pl 1.Cole's fe Kirthen, and a Paſſage 2 that Purpoſe ; Covenant lies againif the 

Caſe, S. C. Aﬀignee tor hindering the eſſee of his Paſſage, by erecting of a Pa. 


judged b 
farc tition, Show. 388. Paſch. 4 W. & M. Buth v. Calis 
Car bt. Buſh v. Coles, S, C. adjudged for the Plaintiff — 12 Mod. 24. S. C. and per Cut 


Covenant lies againſt Leſſee and Aſſignee too. — 12 Mod. 24. S. C. held accordingly. 


19. Covenant to build a Houſe upon Land demiſed, before ſuch 1 
Day, and to keep it in Repair, was tor Leſſee and his Aſſigns; and after 
the Day Covenant was brought againſt Aſſignee for not repairing ; De: 
fendant pleads the Houſe was not built before the Day; and upon Ce. 
nefal Demurrer, Judic pro Quer. It was agreed that this would nv 
Have bound Aſhgnee, being tor a new Thing without expre/ly namin: 
him. 12 Mod. 384. Paſch. 12 W. 3. Anon. | OSD 

| 20. Original Leſſee muſt be a Party to a Bill by Leſſor againſt Afign: 
for paying Rent and Performance of Covenants ; but where an Allignee 
| - has ſplit his Intereſt into a Multitude of Shares, the Sharers need not 
be made Parties. 2 Vern, 421. pl. 384. Paſch. 1701. The City of Lon. 

don v. Richmond, | 


[ I Salk. 309. 21. A. leaſes to B. for Years, B covenants to repair, B. afligns toC. 
; | 5 13. 3 C. C. dies. D. adminiſters to C. and enters, and the Premiſſes are out ot 
| and Judg- 


. ment Ni Repair; A. brings Covenant againſt D. as Aſig nee of Leſſee, and uu 4 
| for the Adminiſtrator of Afſignee ; and adjudged that it was well brought. Cart. 
1 Plaintiff, 519. Paſch. 12 W. 3. B. R. Tilney v. Norris. | | 
| no Counſel! | „ | 
attending on the other Side. Ld Raym. Rep 553. S. C. and ſays this was afterwards argued 
at the Ch. Juſtice's Chamber, and after mature Deliberation the Plaintiff had Judgment. 
I Salk, 316 pl. 25. Trin. 9 Ann B. R. Buckley v. Pirk S. P. | f | 


=H Chan. Free. rz. Aſſignee of a perſonal Contract for Liberty to bring Water to 

2 London muſt pay the Rent become due ſince his Aſſignment, and wht 

1 BY” mall grow due during his Poſſeſſion, but Equi: will not decree him t 

pay the Rent during the Continuance of the Leaſe, dr if he can get rid f 

21 he may, and then he is no longer chargeable. 2 Vern. 421. pl. 284 
Paſch. 1701. The City of London v. Richmond. | 


(B. b. 39) 


2 


1 . 


(B. b. 19) Aſſignee of Leſſor, and Aſſignee of Leſſee. 
e Inter ſe. 


i, J ESSO R aſſign'd his Reverſion, and before any Rent arrear Poph. 55. 
Leſſee aſſigned over his Term; Leſſee ſhall not be charged fg ary 
with the Rent after the Aſſignment; For no Privity is between the S C. & S P. 
Bargainee and Leſſee but by Reaſon of the Privity of Eſtate, which agreed ac- 
being gone the Leſſee is not chargeable; but between Leſſor and Leſſee cordingly 
he ſhall not diſcharge himſelf by aſſigning over the Term. For the Fri-ia n 
pririty is by Reaſon of the Contract and Reſervation rather than by owl, as 
the Occupation of the Land, which by his own Act he ſhall not diſ- S. P. and © 
charge. But in this Caſe the Privity is deſtroyed, Cro. E. 328. pl. 1. fecmsto be 
Trin. 36 Eliz. B. R. Humble v. Glover. 33 


182. pl. 119. 8 C. held accordingly.— Cro. E. 556. in pl. 11. S. C. cited by Gawdy as adjudged, 
. C. cited Mo. 351. in pl. 42. as adjudged. 8. C. cited Poph. 120. as adjudged. 


2. Debt for Rent againſt an Executor; The Caſe was, the Prebendary Poph. 120. 
Z. let Land tor Years rendring Rent, which was confirmed by the 133 
Dean and Chapter; The Executor qſigus over his Term, the Prebend re- 35. fl. 
ens, and a new Prebend made, who brings Debt for Rent due after the 472. cites 
fſrgnment ; It was adjudged that the Action did not lie againſt him 8. C. that | 
for the Rent due aftex the Aſſignment, Cro. E. 555. pl. 12. Paſch. the Court 


39 Eliz. B. R. Overton v. Syddal. ——Gouldsb, 


120. pl. 6. 


per Cur, that Privity of Contract does not go to the Succeſſor any more than to the Heir. 


3. Aſſignee of a Reverſion granted over his Reverſion, and after Carth. 189, 
brought Covenant againſt Aſſignee of the Term for Rent arrear before the 4 5 - 1 
Grant of the Reverſion; and on Demurrer tota Curia held, that if at Cum- fat che 
nen Law the Aſſignee of a Reverſion had granted it over, yet he might Action was 
alter have an Action of Debt for Rent, though he could not diſtrain or maintain- 
have Naſte, becauſe his Power over the Land was determined. It is able. 
true, where a Man ſeiſed of a Rent in Fee grants it over, there he has 
to Remedy for the Arrears, becauſe the Diſtreſs, Which was his only 
one, is gone by the Aſſigument, but where Rent is reſerved upon a 
Leaſe for Years it is otherwiſe, becauſe Debt lies on the Gontraft, and 
here Aſſignee ſhall have it as a Fruit fallen from the Reverſion. Jud” 

Pro Quer?. 12 Mod. 45. Mich. 5 W. & M. Midgleys v. Lovelace. 

4 The Deviſee of a Rever/ion brought an Action of Covenant by Ar- 
tearages of Rent incurred after the Death of a Teſtator againſt the Deſend- 
nt who was Aſſignee of a Term, the Detendaar pleads, that aſter the 
Arrearages incurred, and before the Action brought, that che Plaintiff had 
ſigned the Reverſion &c. to which the Plaintiff demurred, and it was 
«judged for him, for the Arrearages were a Right veſted and attached 
mn him before the Aſſignment ; the which he ſhall not loſe by the Aſ- 

"gnmenc, Skin, 367. pl. 13. Mich, 5 W. & M. in B. R. Anon. 


| (B. b. 20) 


FO om 


was divided. 


$ C. held by three Juſtices, contra Popham, that the Action would not lie. Lev; 127. 8. C. cited 4 
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ants in the 


(B. b. 20) Leſſor, Leſſee, and Under-Leſſce. 


Inter ſe. 


Co. Linn. 1. I F Leſſee for Life leaſes for Years, and aſter Leſſee enters into th 


233 b. ad Land and does Waſte, and Leſſor recovers in Action of Waſte 


3 P. againſt the Leſſee for Life, he ſhall avoid the Leaſe for Years made he. 
Reaſon is tore the Waſte committed; Bur if Leſſee for Life makes Leaſe to; 


becauſe ot Years, and after enters and makes Feoff ment in Fee, the Leſſor ſhall 


Neceſſity nor avoid the Leaſe tor Years; ſo that a Condition in Law by Force of 


the Action à Statute which gives a Recovery, is more ſtrong than a Condition in 
of Waſte |, : | j Eg . 
maſtbe Law without a Recovery. 8 Rep. 45. a. Hill, 45 Eliz. in a Nota at 
brought the End of Whittingham's Caſe. th 
againſt the | = : e 

Leſlee for Life, which in that Caſe muſt bind the Leſſee for Years, or elſe by the AQ of the Loſs, 
for Life the Leſſor ſhould be barred to recover Locum Vaſtatum, which the Statute gives. 0, 


Litt. 2 34. d. 


2. Leſſee for Life makes a Leaſe for Years excepting the Moc, Ii. 
Aerwood, and Trees growing upon the Land; Reſolved it is a goed 
Exception, though he has not any Intereſt in them, but as Leſſee, 

becaule he is chargeable in Waſte, and to prevent that he muy 
make the Exception; But if the Leſſee tor Years aſſi us over his Term 
with ſuch an Exception, it is a void Exception, Cro. J. 296. pl.z, 
Hill. 9 Jac. B. R. Bacon v. Gyrling. 


* 


3. Leſſee covenants that Under-Leſſee ſhall enjoy without Impeachment 
ol him, or any other occa/roned by his Means Sc. atterwards the Leſ- 
ſor tor non Payment of Rent by the Leſſee entred upon the Whole, and fo 
avoided the Term of the Under-Leſſee. Adjudged a Breach of Cover. 
ant. Bulſt. 182. Paſch. 10 Jac. B. R Stevenſon v. Powell. 
Jo. 224. 4. A. Leſſee tor 20 Years leaſed to B. for ſix Months, who continu! 


8 C. held in Poſſeſſion after the ſix Months expir'd, and pulled down Windows Et. 


accorang'y. A, may bring either Treſpaſs or Caſe; But properly in this Caſe it 
| ___ thould be Action on the Caſe, 10 recover as much as he may be damnifid, 
becauſe he is ſubject to an Action of Waſte, Cro. C. 189. pl. J. Palcl 
6 Car. B. R. Weſt v. Treude, alias Trefufis. FE 
F. If Tenant for Life grants a Rent-Charge, and after ſurrenders hi 
Eſtate to the Leſſor, albeit the Eſtate charged be drowned, and tit 
Leſſor is not in by him, yet he ſhall hold it charged. Co. Litr. 183. 
6. A. leaſes to B. Leſſee leaſes to C—C, leaſes to D.—D. is Under. 
Tenant to B. Lev. 144. Mich. 16 Car. 2. Burman v. Aſton, 


5 Aſſignee of », A. leaſes for Years to B.— B. covenants to repair. B. makes a 
all the Term Under-leaſe to C.—C. is in Poſſeſſion. C. is not liable to this Covenant 


except a 


Weck is in Law, nor bound by it in Equity, unleſs B. be Inſolvent; But in 
not liable this Cafe there being Aſſets, A. had a proper Remedy againſt the Exe- 


ar Law to cutors of B. at Law, who were not made Parties, nor brought betore 
the oven the Court; Bill diſmiſs'd. Vern. 87. Mich. 1682. Goddard \ 
e e Keate. 15 | | | | 
ſhall he be Bs | 

obliged in Equity. Arg. Ch. Prec. 157. 


8. A. leaſes to B.—B. covenants to pay the Rent, and to repair. B. 
lets Leaſes to 100 Under-Leſſees. The Rent is behind, and 5 
Premiſſes out of Repair; The original Leaſe is avoided for Ma- 


_ 


* 


Eſtate. 


Rent. On a Bill by the Under-Leſſees to be reliev'd againit the For- 
jeiture; Per Cur. this Court cannot decree Apportionment of the hyad 
Lindlord's Rent, nor relieve the Plaintifts, but on the Payment of all 
Arrears, and repairing the Premiſſes; But having ſo done they may 
compel the Reſt to contritute. 2 Vern. 103, pl. 99. Trin. 1689. 
Webber v. Smith. | „ . | 

9. Leſſee ot a Church Leaſe grants an Under-leaſe ; he brings a Bill 
zoainit Under-Leſſee to ſurreuder his Leaſe, to enable him to renew, ofter- 
ing to make a new Leaje tor the Term ro come, and under the fame 


miſs'd the Bill. 2 Vern. 383. pl. 350. Mich, 1700. Colcheſter v. 
Arnet. V | . 

10. Stat. 4 Geo. 2. cap. 28. F. 6. In Caſe any Leaſe ſpall be ſurrendered 
in order to be renewed, and a new Leaſe executed by the chief Landlord, the 
pw Leaſe (all, without a Surrender of the Under-leaſes, be as valid, as if 
all the Under-leaſes had been ſurrendered ; and every Perſon in whom any 
Fate for Life, or Tears, ſhall be vefied by Virtue of ſuch new Leaſe, ſhall 
be entitled to the Rents and Duties, and have like Remedy for Recovery 
thereof, and the Under-Leſſecs fhall hold and enjoy the Tenements, as if the 
crizinal Leaſes had been kept on Fot; and the chief Landlord fall have 


Chan. Pre; 
124. S. C., 


Rent &. Per Cur. There being 20 Covenant in the Under-leafe to com- 
el a Surrender for Renewal, the Court cannot compel him, and diſ- 


he the ſame Remedy, by Diſtreſs or Entry, for the Rents and Duties reſerved 
Hach new Leaſe, jo ſar as the ſame exceed not the Rents and Duties re- 
6 ſerved in the Leaſe out of which ſuch Under-leaſe was derived, as they would 
iy WR late had in Caſe ſuch former Leaſe had been continued, or the Under-leaſes 
M had been renewed under ſuch new Leaſe, 


a _ 2 
— 
- = 
2 ” 
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(B. b. 21) Leaſe for Years by Parol. 


i A Promiſe and Agreement to aſſign a Term is within the Ack as 

| well as Intereits created De Novo out of an Eſtate, Vent. 
362. Hill. 33 & 34 Car. 2. B. R. Anon. | | 

2. It was ruled by Holt Ch. J. at Lent Aſſizes at Kingſton 1699. 
that ſuch Leaſe for three Years of Land, as will be good without Deed 
within the 29 Car. 2. cap. 3. muſt be for three Years to be computed from 
lle Lime of the Agreement, and not tor three Years to be computed from 
any Day after. Ld. Raym. Rep. 736. Rawlins v. Turner.. 


=y 


lor the Rent ot the ſecond, and fuch execurory Contract is not void by 


e | For 


See the Stat. 
of Frauds 
Kc. at tit. 


Contrack 


(H) and the 


Notes there. 


A Leaſe 

for three 
Years to 
commence 
in futuro, 
by Parol, is 
not warrants 


ed by the Statutes of Frauds and Perjuries ; Per Holt Ch. J. 12 Mod. 619. Hill. 13 W. 3. Anon, 


3. Leaſe Habend de Anno in Annum & ſic ultra quandiu amlalus Partibus 
Pacuerit, to commence from Lady- Day 1103, rendring an Annual Rent, 
Payable Quarterly; the Leſ/ze entered and died the 17th of December 
1706, and the Rent tor a Year and a halt, ending at Chriſtmas before, 
Was arrear, for which the Leſſor entered and diſtrained, to this the 
laintiſl demurred. Per Cur. the third Year is not in the Nature of 
« diſtin} Intereſt ; Therefore the Leſſor may diſtrain the third Year 


8 Statute of Frauds, becauſe there is no Term for above two Years 
bluting at the ſame time, and there can be no Fraud to a Purchaſor ; 
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For the utmoſt Intereſt that can be to bind him can be only one Ye 
Holt's Rep. 41), 418. pl. 9. Hill. 5 Ann. Legg v. Strudwick, 


(C. b) Forfeiture. 
Of what Eſtate Forſeiture may be. 


Arnd Pe- 1. T Eſſee for Life, Remainder in Tail, Remainder in fe, 
8 „„ to the Right Heirs of Leiſee, and he makes a Feolfmeat, thi 
Aliepation | | * oy 

to his Diſinheritance. Br. Waſte, pl. 56. 8 C.—— 5. P. by Popham Ch. J. Poph. $4 cites 41 E; 
—— — bn: if Copyholder for Life ſurrenders to the Uſe of another in Fee it is no Forfeiture ; Fo 
it paſſes by Surrender to the Lord, and not by Livery. 4 Rep. 23. a. pl. 4. Paſch. 35 Eliz, B. R. 
Bullock v. Dibley. So it Copyholdet ſuffers a Recovery as Tenant in Fee. Mod. 199. pl. z. 
Patch. 27 Car. 2. C. B. Bird v. Kirk, — See tit. Copy hold. 


* Br. Entre 2. Jf Tenant in Tail after Poſſibility alien in Fee, or for another 
Cong. pl. 40 Lite, this is a Forfeiture, becauſe he has in Effect but for Lit. 


Cites 8. C.— » 15 6 6 6 b 

Br. For- 39 C. 3.10. 3 . 32. + 10 I), I. 51 45 E. 3. 25. ll 
feiture, bl. ID. 4. 15. Littleton 7. b. $ 29 Ar, 64. admitted 32 All. 9. at 
. een mitted by Jfſue. 43 All. 24. adjudged by Admittancte. 

2 Le. 60. in pl. 89 cites S. C. but not S P.- = + Firzh, Ayde, 67. cites S. C. — Br. For. 
feture de terres, pl. 88. cites 8 C. — Br. Waſte, pl. 43 cites S. C. ——Br. Entre Congeable, pl. 12, 
cites S. C. & S. P. bur contrary of the Iſſue of Tenant in Tail. | 4 | 

+ Fitzh. Aſſize, 292. cites S C, | | 


3. Land is given to two, and to the Heirs of one, and Cefiny que It 
aliens in Fee, the other may enter for a Forfeiture, and that thougi 
they are Jointenants, nevertheleſs it appears elſewhere that he ful 
not have an Action of Waſte againſt him who has not bur for Lite; 
tor their Intereſts commenced together. Br. Entre Cong. pl. 113. cites 
36. Af, . „ | 
4. It Ceſtuy que Uſe in Tail makes a Feoffment in Fee, this fal 

bind him during his Life and his Feoffees by the Star. of Utes IR. 

3. and after his Death the Heir or Feoffee may enter, and fo it 1 

only a Grant of his Eſtate; and fo if Ceſiuy gue Uſe for Life mates 

a Feoffment it is good for his Lite, and is no Forteiture, tor a He 

cannot be torteired, but a Thing in Poſſeſſion or Sei only, and not 

+... Wie: , d v a 95:28. © 

But if Te. 5. A particular E/tate of any thing that lies in Grant cannot be for- 

| Lite 3 feited by any Grant in Fee by Deed, As if Tenant for Lite or Yeats 

Fears of Of an Advowſon, Rent, Common, or of a Reverſion, or Remainder 

Lands, the of Land by Deed, grant the ſame in Fee, this is no Forteiture of theit 

Keverſion Eſtates; For that nothing paſſes thereby but that which lawfully 

„ paſs. Co. Litr. 25 1. b. 5 3 
er being | | | 

in the K ipg, makes a Feoffment in Fee, this is a Forfeirure, and yet no Reverſion or Reminder 

is deveſted cut of the King; And the Reaſon is, becauſe ot the Solemnity of the Feoffment by Liyerſ 
tending to the King's Diſheriion. Co. Litr. 251. b. | ws 


6. It a Tenant for Life makes a Leaſe for Tt, or a Gift in Tail, 0 3 


Feoff ment in Fee upon Condition and enters for tive Condition broke, yet the 
| | | 355 | Portleitule 


— 


— 


Eſtate. . 371 


* 
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Forleiture remains; $ it is of Tenant in Tail apres Poſſibility, Tenant by 

the Carteſy, Tenant in Dower, or of him that has an Eſtate to him and 

bis Heirs, during the Life of F. S. &c. And ſo of Tenant for Nears, Te- 

cant by Stature Merchant, Statute Staple, or Elegit. Co. Litt 252. 424. 
n. By Matter in Fatt, a particular Tenant may commit a Forſeiture, And as ogy 

\ as well as by Matter of Record; By Matter in Fact he cannot commit s. Bale | 

a Forfeiture, if the Reverſion be not thereby pulled out of him in the Rever- of Caſes 

ſen, As it Leſſee for 10 Tears makes a Leaſe for 1000 Nears, the#® ſame cited out of 

is no Forfeiture, tor by that the Reverſion is not touched, but it he 3 

in by Matter of Record do any thing which ſounds to the Dilinherit- Fortektüres 

irg ot him in the Reverſion, although in Truth it does not touch the 

Inheritance, yet it is a Forſeiture; Arg. 2 Le. 60. pl. 89. Paſch. 

zi Eliz, In the Exchequer, in Sir William Pelham's Caſe cites 39. 

P. 3 16. - | BY | Ye | 

8. A. Tenant jor Life, the Remainder to B. in Fee. A. makes a 

Laſe for Years to J. S. who entred. Afterwards A. grantcd the Rever— 

en to M. R. Halendum tenementa prædicta from Mich. next for Life of 

A. and J. S. attorns. . R. enters and makes a Leaſe at will to 

IN. A. levied a Fine come ceo &c. B. entred. Reſolved, that it the 

Fine had been levied ro W. R. who was a Diſſeiſor, B. might enter 

jor the Forſeiture, and that ſo he might upon J. N. the Tenant at 

Will, for that the Fine levied to him was a Forleiture. Mo. 423. pl. 

591, Paſch. 35 Eliz. C. B. Buckler v. Harvey. | | OS 

9. Tenant for Life, Remainder for Life; a Fine from the firſt to the 2 Jo. 65. 

ſecond is a Forfeiture of both their Eſtates. 2 Lev. 202. Trin. 29 S. C-the 
Car. 2. B. R. Smith v. Abell, 5 . ser 


3 3 . * | Accceptance 
of the Fine is a Forfeiture of Remainder, but adds a * if any Judgment was given. — Freem. 


Rep. 434. pl. 587. S. C Curia adviſare vult. 3 Keb. 687. pl. 14. S. C. adjornatur. 
733. Pl. 23. S. C. & S. P. admitted. e 


10. The King's Texant at Will may ſorfeit, for it may be the King's Carth. 3 50. 
Will not to determine the Eſtate till a Forfeiture; he will firſt m 8 ro & S. b. 
kimſelf by Inguifition, on Record, whether the Party hath well behav- 3 for Ch. 


F g : . 7 |. that th 
ed himſelf or no, before he will determine his Intereſt which was Sir bon Ne 


|. Savages ; When there is a Conviction on Record it is a Forfeiture, not arbitra- 
ugh it he be an Officer tor Lite there muſt be Scire Facias ; Per 2 
I! . i . 8 41NOTICC 0 

75 Ch. J. 12 Mod 79. Trin. 7 W. 3. in Gale of The King V. Forfeitures 

«MP. : e | of Eſtate by 


our, but by way of Inquiſition on which the Misbehaviour is found and returned. 


(D. b) Eſtate for Life or Years. 1 
3 „„ | . | Nr ron and 
Forfeiture. What Perſon may commit Forfeiture, Fee, 


tir. Cui in 


2 BAT : Vita. 
Baron and Feme. | N 


1. IJ Buren and Feme Tenants for Life make Feoffment, this 18 

0 a Forfeiture during the Coverture, 45 E. 3. 21. b. 18 

e 3. 39. | | | Sea 3 3 
re 5 2. S0 it ſhall be a Forfeiture during the Coverture where che 
j on is ſeifed in Right ot his Wite, and the Baron and Feme 

mee Feofneneg, „ . 

0 3. So 


thought the 


Ibid. 


Misbehavi- 


„ 


— 


"> ” r 
— 9 
— * 


Eſtate. 


3. So if Baron and Feme Tenants for Life are, and the 83, 
alone makes Feofttmenr, this 18 d F orteiture during the Covertire 
29 All. 43. 43 Af. 17 adjudgen, 45 adjudged, 0þ>9 

4. Bur in thoſe Caſes it ſhall not be any Forfeiture againg ge 
Feme after the Death of the Baron. 45 E. 3.21. b. 29 All. 43. ad- 

judged, 43 All. 1). 8 Rep. 44. b. Vbitting hams Caſe. 
F hut it Baron poſſeſſed of a Term in the Right of the wit 
* Fol. 852. forteits the * Term, this thall bind the Wife, vecauſe he might diſnor 


Dor the Term at his Pleaſure. 7 Þ. 6. 2. b. + 9 H. 6. 52. 


.. feiture;:pl..;-- - 


69. cites 8. C. & S. P. for it is only a Chatrel, + Br. Forfeiture, pl. 46. cites 8 C. by: ty 
is where the Baron is ſeiſcd of Land in Right of the Wife, and difclaims in Avowry, or (lr. 


— 4 , 


Br. Charge, Fl. 1. citez S. C. & S. P. as to a Term. 


Fee in Quid Juris clamat and dies, the Land ſhal! be loſt by the Diſclaimer of the Baron. 


6. Ik Baron and Feme, Leflees for Lite in Right of the Feng 
accept a Fine come ceo F. Ot a Stranger, thts ſhall not be any For: 
feiturs againſt the Feme after the Death of the Baron, becaule je 
Was not examined upon this Fine. O. 3 t 4 M. 148. 89. [yl 
om Ita Man has a Rever/ton in Right of his Wife, and aliens it h 

Fine, and the Tenant attorns, and the Baron dies, the Feme may enter 
or the Forteiture by reaſon ot the Attornment, where the Feme was 
not Party to the Fine, Br. Forteiture de terres, pl. 117. Cites 4“. 

3. 36. and Firzh. Aſſiſe 166. = 5 5 
g. It Baron awe grants the Reverſion of his Feme, and the Tenant at. 


- 


torus, and the Baroa dies, the Feme may enter; Quere inde ; For fuch | 


Grant is no Difcontinuance, and therefore it ſeems that it is no For 
„ tleiture. Br. Forfeiture de tertes, pl. 100, cites 27 E. 3. 27. 

8. P And 9. It Feme, Tenant for Lite, takes Baron, who aliens in Fu, 
this by o and hc in the Neverſion enters, and the Baron dies, the Feme thall fe- 
iu be in the cover the Land, Br. Baron and Feme, pl. 86. cites 29 All. 43. 
Hands of „ „ 5 ; 
the King, and by Cui in Vita if it be in the Hand of him in Reverſion. Br, Forfeiture de terre 
pl. 35. cites S. C. ay | 170 0 


10 Lands were given to R. and F. his F-me, and to the Heirs f R. 
and R. and J. Have ll,¹ν ôC and C. takes to Baron D. and aſter J. gives 
gives the Land to C. and D. her Baron zz Tail, the Remainder to the Hers 


of D. and held a Forfeiture of the Eſtate ot J. by the beit Opinion, and 


that the Feme ſhall be adjudged in her beſt Eſtate in Fee, and yet fe 
died, and the Baron ſurvived her, therefore it ſeems no Forteiture 9 
reaſon that the Baron is joint with her; and ſhe cannot make Claim 
againtt her Baron in the Life of the Baron, Br, Forteiture de teric5, 
pl. 22. cites 39 E. 3. 29. JJ) 1 5 
11. It Land be given zo A. and B. and C. his Wife, and to the He" 
of the Body of B. and C. and aſter the Donor releaſes to A. and B. and 
C in Hie; in ſuch Caſe, sf B. dies leaving Iſſue, and A. aliens in i 
there C may enter. Br. Entre Cong. pl. 87. cites 45 All, 7. _ | 
12. It the Baron be ſeiſed in Fure Uxoris, and diſclaims in Avour), ® 
claims Fee in Quid Juris clamar and dies, yet the Land thall be lolt dy 
Diſclaimer of the Baron; Per Marten, ad quod non tuir reſponſum. n 
Forteiture de terre, pl. 36. cites 9 H. 6. 52, 1 
13. II Feme Tenant for Life takes Baron, and are impleaded, and pr 
Aid of a Stranger, and the Baron dies, he in the Revertion cannot entel: 
For. this is the Act ot the Baron. Br. Baron and Feme, pl. 86. cites 
15E. 4 29. e 
14. Zermor for 1000 Years makes Feoffment, and Letter of Attorney 


F. | 


Land, and not contradicting it, this is a Forteiture, D. 362. b. 20. 
= and in Marg. cites Paſch. 35 Eliz, B. R. „ 8 
m 15. Baron and Feme, Tenants for Life, make a Leaſe for Years; 
. being ſo out of Poſſeſſion levy a Fine come ceo &c. it is Forfeiture. Mo. 
424. pl. 591. Paſch. 37 Eliz. C. B. Buckler v. Harvy, | = 
he 16. Tenant by Statute may forfeit by making a Feoffment ; Per Ven- 
d: ris J. 2 Vent. 32g. cites Mo. 603. [pl. 833 Trin. 42 Eliz. in Canc, 
Burgh's Caſe]. . 1 Ho. 
i 5 
It — * 
N (E. b) Leaſe for Life or Years. Forfeiture. 


By Matter of Record. 


1. IJ a Man leaſes at Will, and after grants a Rent-charge in Fee to 
another, this ts not any Determination of the Wul; Admit- 
ted. 11 I). 6. 28. 33. But Quere, for what Remedy ſhall the 
Grantee have kor the Rent, tor He ſhall not diſtrain the Beaſts of 
the Le the Leaſe continues, becauſe he comes paramount 
to the Charge. 8 5 ” EIS 
ag? 7 — for Life be impleaded by Writ of Right, and joins the Miſe, 
he in Reverſion may enter; Per Hales ; Quod non negatur, Br. For- 
ſeiture de terres, pl. 77. cites 9 H. 5. 14. 55 . 
3. Leſſee for Tears in Action ot Debt againſt him for Rent reſerved, Mo. 211. 
claimed Fee by Bargain and Sale ot his Leſſor; The Plaintiff traverſed pl. 352. 
the Bargain and Sale, yet it is a Forteiture by the very Claim which ee 


cannot be ſaved by Matter ſubſequent. 3 Le. 169. pl. 220. Mich. N 
29 Eliz. C. B. Dix ſey v. Spenſer. 1 
5 | | | . Godb. 


105. pl. 1232. Anon. ſeems to be S. C. and by Walmſley and Fenner, where he claims in Fee Ge- 
rerally, and it is found againſt him, there perhaps he ſhall forfeit his Eſtate ; but where he gr a 
frecial Conveyance which reſts doubtful in Law, it is no Reaſon that his Eſtate thereby ſhould be for- 
teited, though it be found againſt him. But Rodes cited 6 R. 2. Quid Juris clamat 20, where the 
Tenant claimed by ſpecial Conveyance, and yet it was a Forfeiture; But in the Principal Caſe he 
end Windham agreed clearly that it was no Forfeiture, — In Debt againſt Leſſee for Years for 
Rent the Dcfendant claimed Fee in the Land whereas he had no Fee; Reſolved to be a Forfeiture, 
Le. 3. pl. 12, Paſch. 3o Eliz. Barkhouſe's Caſe. 5 1 | 


[CY 
Wi 


(F. b) Eſtate for Liſe or Vears. 


Forfeiture. 


What ſhall be Forfeiture by Matter of Record. 


. JF L.cſſec for Life in a Quid Juris clamar artorns to the Grant by be,, 
Fine ot one who had nothing in the Reverſion, this is a For- / inen. 
(ture, for he by this acknowledges the Reverſion in a Stranger.“ J 
27 E. 3. 11. 1 ED . Per Ander- 
| | | | | . 5 ſon. Ow. 
147. Holt v. Liſter. —— Cro. E. 7 57. S. C. agreed per tot. Cur. 2 And. 30. in pl. 19. S. P. 
* Fitzh, Quid Juris clamat, pl. 34. cites 8. C, —— 5. C. cited by Manwood 2 Le. 66. ; 


Qt ES 


— 


Eſtate. . 
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Fuzi. 2 If Leſtec tor Life be, the Reverſion over jointly to Baron add 
. 1p Feme, and the Baron alone aliens the Reverlton by Fine, and 


34. cites 8. C. Conuſee brings Quid Juris clamar, and the Leſſee attorns to te 
| Grant, this 1s à Forteiture to the Feme, and ſhe ſhall have Advantage 
of it atter the Death of her Baron, becauſe the Leſſee by the J. 

(ment has acknowledged the Reverſion in a Stranger, 27 C., 


3. 77. | = i 5 | 4 
sr 3. Ik Tenant for Life of an Advowſon in Groſs levies a Fine 


agreed and. ee CEO GG of it, this 1s a Forfeiture though it daes not deve 
Cited 15 E. the Keverſion. Trin. 13 Car. B. R. between Spring and Kr 71 
4.9 L.] us Cz/ar, Mallet of the Rolls, adjudged per Cur. without Ooult, 
k z. and would not ſuffer it to be argued in a Writ of Error upon q 
drt „ Judgment in Bank in a Quare Impe dit. 
E 3. Gram 6. [60] and Co. Litt. 251. [b. Fe 


4. Leſſee for Life of a Rent grants it in Fee by a Fine; Walmſley |, 
cited a judgment that it was no Forfeiture, and Glanvil vouched 
31 E. 3. Grant. 60. to the contrary, and 15 E 4. 9. by Littleton. If 
I.citee tor Lite of a Rent grants it by Fine in Fee, it is a Forteiture 
by Reaſon ot the Eitoppel, otherwiſe if it were by Deed. Ow. 14) 
cites 1 H. 9. 12. | | = | 
e. 264, 5. Tenant for Life of another bargain'd and ſold his Lands to A. 251 
12 hg his Heirs by Deed indented and iurolled, and afterwards levied a Fine t 
Nas held /e Bargainee Sur Conuſance come ceo &c. Per tot. Cur. This is a Porte. 
io be a Tus ture of his Eſtate ; For when the Bargainee, being now Tenant for 
eiture c. Lite of another, accepts ſuch Fine of a Stranger, he admits the Fee in 
_ wittedby tle him by Matter of Record 3 bur otherw:/e it is of a Fine Sur Releaſe, 
Yarnaimee Wy ns wee f | | 
and not by 4 Le. 217. pl. 350. Trin. 19 Eliz. B. R. Anon. h 
the Bar- | | | OT 
painor; who at the Time of the Fine had nothing to forfeit. 


. . nnr 
—— 


— l F 


6. It a Stranger brings Waſte againſt Tenant for Life, and he pluds 

Nu Waſte fait; Or it Tenant for Lite prays in Aid of a Stranger, thele 

ale Folleitures; Per Anderſon, Cro. E. 451. pl. 18. Mich, 37 & 38 

| Eliz. C. B. in Cafe of Buekler v. Harvex. 5 
Mo. 423. 7. Tenant tor Lite makes Leaſe tot Years, and after grants Land to 

S. C.— another, habend? alter the Leaſe tor Years determined, during the Lite 

yoke 2 $19 ot Letior ; One enters on the Land, ouſts Leſſee for Years, and diſſeiſes tht 

555.8. % Tenant of the Freehold ; after which Leſſor for Lite levies a Fine with 

 Priclamation of this Land to the Diſſeiſor, Reverſioner in Fee may en- 


ter for a Forfeiture. 2 And. 29. pl. 19. Mich. 28 & 29 Eliz. Buckley 


— 


* 
62 
92 
"ZE 
* 
3. 
7. 


„„ b e | 5 „ 5 A 
J. S. ſuffered 8. A. Leſſee for Life bargains and ſells the Land to F. F. and his - 
a Common 


Heirs. a 1 Fer. > | RR 

+ Common Firs, and aber he ſuffers a Common Recovery to the Uſe of the Bargain 

in which and the Queſtion was, if the Recovery was a Forfeiture? And upon 

| A.isvouch- Argument of Manwood Gent and Clark, it was adjudged a Forteiture. 

ed, and the Mo. 271. pl. 423. Mich. 30 & 31 Eliz. Page v. Griffich. 
Wo, AD | | 5 | Sd e 3 

cxecuted, and all this was before the Statute 14 Eliz. and adjudged a Forfeiture 2 Le. 60 to 66: 


Sir Wm. Pelham's Caſe. This Bargain and Sale was by Dezd indented and inrolled, and 
Clerk ] held, that when Tenant for Life bargains and ſells his Land by Deed inrolled, although no 
Fee paſſeth, yet 


it is a Forfeiture, and that by Reaſon of the Inrollment, which is Matter of Re- 
cord. But by Manwood Ch. B. as to what my Brother Clerk hath ſaid, that the Bargain and Sale b 
in this Caſe is not any Forteirure, but when the Bargain and Sale is inrolled then it is a Forfeiture, 
I am not of ſuch Opinion ; for although that the Inrollment be of Record, yet the Deed 1s not of 


Record; tor againſt a Deed inrolled a Man may plead Infancy, although none can plead Non eſt 
Factum. Alſo he held that although by the Bargain and Sale, 1 | 


Ne x and the Inrollment of it, the Bar- 
| — not a Fee, for by ſuch Act the Reverſion is not removed, yer by the Recovery and the 
xecutton of it, the Bargainee hath gained a Fee out of the 
Ude of the Darpaince againſt whom it was 
4 Le. 123. pl. 251. S. C. in totidem Verbis. 


Leſſor; for the Recovery is to the 
had. 2 Le. 64, 65. in Sir Wm. Pelham's Cale, —— 


9. In 


Holt v. Lifter cites 1 H. 7. 12, 


Eſtate. 7 
"v6, Tenant for Life, Remainder for Life, he in Remainder for Life re- 
citing that he had the Eftate in bee, levied a Fine Sur Cognizance de 
Droit come ceo, As if he had a Fee Simple; the Conuſee brought a 
uid Furis Clamat againſt the Tenant for Lite, who not appearing, 
te was adjudged to attorn to the Conuſee ; All the Court agrecd, that 
by this Attornment the Tenant for Lite had not forfeited his Eſtate, 
tecauſe it was by Compulſion of the Court; and W almfley and Kinſmill 
held, that the Remainder tor Lite had nor forfeited his Eſtate by le- 
wing the Fine, becauſe it was no Diſcontinuance, for nothing paſſed = 
har what he might lawtully pals ; but rhe Ch. J. and Glanvill were of 
; contrary Opinion as to this Point, for that the Forfeiture is not only 
where there is a Diſcontinuance, but where the Party doth any AG in 
a Court of Record whereby his Will may appear to difinherit him in Rever- 
jm, Cro. E757. pl. 25. Paſch. 42 Eliz. C. B. Holt v. Lyſter, 

9. In the Caſe above it was much diſputed between Walmſley and Co. Litt. 
Glanvill, if Leſſee for Life of a Rent grants this in Fee by Fine, it this 251. b. holds 


te a Forteiture 3 and Walmſley vouched a judgment that it was no mee Sega — 
Forfeiture 3 and Glanvill vouch'd 31 Ed. 3. Grant. 60. to the contrary ; of a Rent 
ad 15 E. 4. 9. by Littleton, it Leſſee for Lite of a Rent grants this or Common, 


3 Oh | a * or any other 
by Fine in Fee, it is a Forteiture, by Reaſon of the Eitoppel ; other "Thing that 


vile if it were by Deed. Ow. 147. Paſch. 4o Eliz. C. B. in Cafe of lies in Grant, 
| : is a For- 
. ; | : | | pager | feiture; and 

in Marg, cites Same Caſes as are here cited by Glanvil; and ſo notes a Diverfity between a Grant by 
Fine which is of Record, and a Grant by Deed in Pais. | | 


| 11, There is a Difference between a Depaty and an Afipnee For an 


Aſſignee can forſeit but his own Eſtate, but a Deputy thall forfeit the 
Eſtate of his Maſter ; and therefore it a Steward grants his Office for 
Lie where he has the Office in Fee, the Grantee ſhall forfeit no more 
than his Eſtate for Life; Arg. 4 Le. 244. pl. 397. Paſch. 8 Jac. C. B. 
in Caſe of E. of Rutland v. Spencer. e 

12 Common Recovery by Tenant for Life though reverſed is a Forfei- 
ine; For tot. Cur. Sid. 90. pl. 10. Mich. 14 Car. 2. Leſtrange v. 
emple. e | „ | | 
Bi Forfeiture of a Particular Eftate is either ty Matter in Pais or of 
Record; a Forfeiture in Pais is of Things that lie in Livery when a 
greater Eſtate paſſes than the Tenant can lawfully make, whereby the Re- 
verſion or Remainder is deveſted. It Tenant for Lite and Remainder- 
man for Life join in a Feoffinent, both their Eſtates are forfeited. If 
Remainder-man for Life diſſeiſes Tenant for Lite, and makes a Feoſſ- 
ment, this forſeits the Right ot his Remainder, wary, þ Tenant for 
Lite or Years makes a Feoffment, the Solemnity of the Livery, tend- 


| ug to the King's Diſberiſon, is a Forfeiture, though the King's Eſtate 
cannot be deveſted; but no Grant by Deed can forfeit Things lying in 


Grant. Hawk. Co. Litt. 335. „„ 1 1 8 

14. Forfeiture by Record 18 by Alienation, as Fine and Recovery, whe- 
ther it deveſts the Reverſion or Remainder, as in Caſe of Things lying 
in Livery, or deveſts them nor, as in Cate of Things lying in Grant; 
but a Deed inrolled cauſes no Forteiture, becauſe the Deed itſelf which 
makes the Conveyance is merely Matter in Pais, though it be after- 
Wards recorded. Hawk. Co. Litt. 336. * 

15. 2dly, By Claim either expreſs, As when Tenant for Life claims Fee 
in Court of Record, or Leſſee for Tears brings Aſiſe; or implied, As when 
Tenam for Life joins the Miſe on the mere Right, or Leſſee tor Years loſes 
in a Præcipe, and brings Error tor Error in a Proceſs ; For a Writ of 

tror to reverſe a Recovery of a Freehold lies for the Tenant of the 
Freehold only, and therefore it is a Forteiture for Leſſee for Years to 

om | - : ring 


ge 


- 
» 
3 


rr 
— * . . LE — — 
. 


— 


E cſtate. 


bring it; So that where Leſſee for Years is ſummoned and loſes by De. 
fault, he has no Remedy; bur if he were ſummoned and did apgey; 
he might have pleaded in Abarement, that no Tenant of a Frecheld 
was named in the Writ; it he were not ſummoned, I ſuppoſe that ho 
might have an Action grounded on the Deceipt. Hawk. Co. Litt. 36 

16. zdly, By affirming the Reverſion or Remainder to be in a Stranger, 10 
pray ing in Aid ot, or attorning to the Grant of, a Stranger, (but the 
Tenant ſhall not forfeit his Eſtate by attorning in Pais) or by confeſ. 
ling the Action in a Caſu Proviſo brought by a Stranger, or by plead. 


ing covenoufly to che Diſheriſon of him in Reverſion or Remainder, gt 


S. C. cited 
2 Vern. 56. 
Arg. 


2 Lev. 202. © 


Trin. 29 
Car. 2. S8. C. 
the Court 
without 
Argument 


held it a Forfeiture of both their Eſtates; of the one by the Gift, and of the other by Acceptance of 
luch Eſtate, —— Freem. Rep. 434. pl. 587. 8. C. adjornatur. : 


| * 


Heir, and therefore the Diſcontinuance by the one, is not the Act ol 
the other. But per Clench J. the Words are, (or any of his Hir 
theretore it is a Forfeiture, quod fuit conceſſum per tot. Cur. and 
Judgment was given accordingly. Le. 292. pl. 400. Mich. 26 & 27 
Eliz. B. R. Anon. | 2 


make the Tenanr tor Lite Tenant in Tail, Chan, Caſes 49. Palch, 


by pleading Nul Watt fait, in an Action of Waſte done by a Stranger 
or by accepting a Fine of a Stranger ſur Conuſance de Droit cons 
cCaeo que il ad de fon done. Hawk, Co. Litt. 336. 


17. Every particular Tenant may forfeit, whether for Life or Year, 
or by Execution, As Tenant by Statute-Merchant &c. and Tenant in 
Tail apres &c. and Leiſee to him and his Heirs for Lite of J. S. It 
"Tenant for Lite make a Leaſe for B's Lite, or on Condition, and 8, 
dies, or the Condition be broken, yer the Forteiture remains. Hayk, 
Co. Litt. 337. | | 5 
18. A wiltul Forfeiture by ſuering a Recovery, in Point of 
Law by Tenant tor Lite, was re/ieved in Equity on the Foot of an 4. 
greement precedent to the Recovery by the Anceſtor, ſince dead, to 


16 Car. 2. Goodrick v. Brown. e b | 
19. A. Tenant for Life, Remainder 10 B. for Life, Remainder t C. 
in kee, B. accepts a Hine ſur Conuſance de Droit come ceo &c. froy 
A. aud a Stranger, this was thought by the Court to be a Forfeiture ot both 
their Eitates. 2 Jo. 65. Hill. 28 Car. 2. B. R. Smith v. Abell. 


- 


(F. b. 2) Forſeiture by one, where it ſhall be a For- 


feiture by another, 


vx... Gave Lands in Tail to B. upon Condition, that if B. or any o 

| A. bis Heirs alien, or diſcontinue &c. the Land, or any Part ot 
it, that then A. do re-enter. B. hath [ſue two Daughters and dies. 
One ot the two Daughters /evies a Fine ſur Conuſance de Droit come 
ceo to her Siſter, It was inſiſted, that Conditions which go in defeat- 
ing of Bitates ſhall be taken ſhortly, and here both the Sitters are one 


LY 


(8. b 
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(G. b) Leaſes for Life or Years. 
What ſhall be faid a Forſeitute of a Leaſe, 
By Matter of Record. 


J 1 Tenant for Life affirms the Land in a Stranger in a Court of Co. Ho F 
Record, it is a Forfeiture. 13 D. 4. 13. b. ; 252.a. S. P. 

2. Tf Leſſee for Life accepts a Fine fur Conuſance de Droit come S. P. by 
eo, which he has &c. this is a Forfeiture ; For he has acknowledg⸗ 3 meg 
d by Eſtoppel that he has the Fee from him. 19. 7. 12. h. or 1 MEA 
2Rep. 56. Buckler's Caſe. 9 Rep. 106. b. Marg. Podger's Caſe. 26 Car 2 
Ser O. 3 E 4 Ma. 148. 89. . S. P. 


| becanſe 
he admits the Reverſion to be in a Stranger. Vent. 257. 258. per Cur, Paſch. 26 Car. 2. B. R. 


Co. Litt, 252. a. S. P. | 


z. But otherwiſe it is if he accepts a Fine ſur Conuſans de Droit Av. q 6h 
tantum * with Releaſe, for this enures for Benefit of the Keverſion, CW 
and 1s no Eſtoppel. 1 D. 7. 12. b. | 755 1 

| | Life may 


be Cogniſee in a Fine, by which the Cogniſor does confeſs all his Right which he has in the Lands 
to be the Right of the Tenant for Life, and releaſe and quit Claim to him and his Heirs, and not 
| commit any Forfeiture, for thereby his former Eſtate is not changed, and it may enure to him in 
Reverſion or Remainder, Weſt's Symb. S. 15. cites 1 H. +. fol. 5. Nor is it any Eſtoppel, be- 
cauſe it is not Conuſance de Droit come ceo que il ad &c. and it may enure to Tenant for Lite, and 
atter to him in Reverſion. Br. Fines, pl. 84. cites 1 H. J. 12. and 22, | | | 
Ry Fine ſur Releaſe is no Forfeiture ; Per Curiam. 4 Le. 217. pl. 3 50. Trin. 19 Eliz. B. R. 
non. | | | | | | | 


Tenant for 


4 Tf Tenant for Life has Aid granted of him in Reverſion, and Aid-Prayer 
J. S. comes without Proceſs, and ſays that he is the ſame Perſon of 8 


whom Aid is prayed, und is ready to join, to whom the Leſſee ture, be- 
ſiys, that he is not the ſame Perſon, upon which he is adjudged to cauſe there- 
anſwer alone, this is a Korkeiture if he be the ſame Perlon who by be ac- | 
5 has the Reverſion, becaule he by this Jlea ſuppoſes this Beverllon ge Reset. 


of In another, 21 E. 3. 14. on to be in 
8, VVV . „„ | 9 ff.. | 2 
Ne Arg. Le. 62. cites 39 E. 3. 16. — 2 Rep. 55. b. ad finem, S. P. —— Cro. E. 548, pl. 25. S. P. 
1 by Anderſon and Glan vill. Co Litt. 252. a in Principio, 8. P. — Cro. E 451. S. P. in pl. 
a 18. — Br. Forfeiture &c. pl. 87. cites 24 H. S. that he in Reverſion may enter. ES | 

01 


) 3. In Quid Juris clamat, if Leflee for Life or Bears claims Fee, * Br Quid | 
4 this is a Forfeiture, * 11 P. 4. 57.b, 2 Rep. 68. b. Zocker's Caſe, Juris cla. 


mat, pl. 10. 
39 E, 3. 29. 2 = Is 8. "$4 | 


2 ; 1 | | | 80 
it is if Leſſee for Years claims Eſtate for Life. D. 209. pl. 21. Marg. — By Leſlee's for Life 
claiming Fee, he has loſt the Land by Eftoppel, and yer no judgment ſhall be given that the Plaintiff 
recover the Land; for no Land was in Demand, nor ſhould he have Judgment of Attornment, and 
yet the Plaintift may enter; Per Priſot, quod non negatur, Br. Eſtoppel, pl. 111. cites 34 H. 6. 28, 
| 29.34. — 2 And, 3o. S. P. | 1 | 


6. So it ſhall be, though he has Colour to clai m by void Condition = i is a 
to have Fee. * 6 R. 2. Pleſingtun Quid Juris clamat 20. ad- If by a rea 


Judged, 19 I), 6. 62. Condition 

—. — I j iii 5 — | be claims 

kn Eſtate for Life. D. 209, 21, cites Pleſingron's Calo, * Fitzh. Quid Juris clamat 20. cites 1 8 
Th | — 5 | F nnen Talks: 


8 1 . —_ 


=. e ite. 
. 


—— — — 


SC. cited Gouldsb. 41. —— S. C. cited Godb, 105. in pl. 124. per Rhodes J. —.— 8 C. d 
2 And. 30. 3 


Br. Quid u- 7. In Quid Juris clamat brought againſt one as Tenant in 
= A 1 1 Lite of 101 Rent, it Dekendant lays it is but 408 Bent, if thi 
__ b.. e be found againſt him, yet it is not any Forfeiture, 46 E. z. 2, 
8. In Quid Juris clamat, if the Oetendant pleads a ſpecial gyn. 
ter of Attainder and Forfeiture of him from whom the Plaintiff claim 
and a Granr over by the King, and Plaintifi ſhews a fpectal Reyg: 
ſai of the Attainder, upon which the Parties demur, and this i; 
3 againſt the Octiravant, pet this is not any Forkeitur 

29 C. 3. 25. 5 


9. In Quid Juris clamat, if the Defendant be erroneouſly adjugy. * 
ed to attorn tu a Stranger who has nothing in the Reverſion, and bow 
| he does it accordingly, 757 is not a Forfeiture, becaule it is tie had 
N Act of the Court. 29 C. 3. 25. b. 8 * 
0 10. Ik Tenant for Lite atcorns co a Grant by Fine of a Reverſy; * 
| - in Mogmam- 17 $37. - 5 1 Bo 
4 Co Litt. 11, If aScranger Who nathing has in the Reverſion brings an Attic br 
"| 2 P. of Waite agatnit the Lefice if he pleads in Bar no Waſte done, ths WW dur 
bl 471. in pl. Is a Forfeiture, becauie by this he allirms the Reverſion in hin, To 
4 18. 8. P — 18 C. 3. 54 N the 
ol Ibid. 958. . 5 Fl 
1 in pl. 25. per Anderſon and Glanvill. S. P. = : 
; If Przcive 12. Ik a Man brings Præcipe in Capite againſt Leſſee for Li, Er 
. | ys da g and him in Remainder in Tail as Jointenants by the Ailent ard 2 
8 ay int Pen. Covin of the Leſſee with the Oemandant, and they procure another * 
5 ant for to anſwer for him in Keinatnder as Jointenant, and after the Bil 15 
5 f Years, and jolned they make Detaulr, by which Judgment final is given againſt * 
1 be Helene then; I he in Remainder reverſes the Judgment by Writ ot Ot 5. 
i and pleads, Cèit he (hall have the Land; For the Leſice has torfeited his Eſtate, 05 
N be forfeits 17 C. 3. 60. D. 1 = Fn 5 
Wo his Eſtate. 2 . 5 = / 6 

I . And. 30. in pl. 19. cites 29 E. 3. Af. 43. and 21 E. 3. 1.-——S.P. in a Nota of the Reportet 

f 3 Rep. 4. b. and cites 5 Afl. 3. 14 E. 3. Keſceit 135. 22 Aff. 31. and 9 H. 5. 14. 

5 For it is 13. Tf Stranger brings a Writ of Entry againſt Leſſee for Lift, 

Z bete ſuppoſing that he h9ld3 of his Leaſe, and the Leſſee confelles the 

Ettare ro Action by Which the Stranger recovers. this ts a Forkeiture to the 

admit the Leſſor, 5 All. 3. adjudged. Ts 

Reverſhon ' 1 | | | 5 1 

in a Stranger by matter of Record. Br. Entre Cong. pl. 49. cites S. C. — Br. Forfeiture de 

terres, pl. 29. cites 8S C.——Fitzh. Entre Congeable, pl. 42. cites 8. C.-— Le. 60 pl. 89. cites 
S. C. adjudg'd. For his admitting the Reverſion in a Stranger is an Alienation to the Diſinherit- 15 


ance ot the Leſſur.— S. C. cited 1 Rep. 15. b. 
14. In a real Action againſt Leſſee for Life, if he loſes by Miſ. 8. 
pleader this is not any Forfeiture. 18 E. 3. 28. bw. 
15. But if Pdlaintiſt recover by reader of the Leſſee it is a Fol: 
feiture. 18 E. 3. 38. b. wp Re 
,6. So if he recovers by Nient dedire of the Leſſee. 15 E.. F 
| 28. . 1 7 5 & 
d Rep. 15- 17. So tf he recovers by Default of the Leſſee. 18 E. 3. 28. b. | 
Wm. Pel- 18. So if he recovers by Miſpleader of the Leſſee it be pleads it R 
ham's Caſe, faintly. Contra 18 E. 3. 28. b. | 5 | 
S. C.cited . 19. As If he pleads to the Inqueſt faintly in a Scire Facias, att 
_ 2 Le. 61. loſes where he might have barred the Demandant by a JIlca of Nicat 
Comprize, this is a Forfeiture, 22 E. 3. 2. b. Curia. 
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20. In Quid juris clamar the Tenant ſaid, That the Conuſor had nothing 1 do not od. 
at the Time of the Conuſance, unleſs in Right of A. his Wife not named ſerve this 


and a good Plea; For if the Tenant attorns to this Grant, and the e | 
(0 Baron dies, the Feme may enter for the Forteiture ; For he ought not that Year 
his to attorn upon other Grant, and now the Feme is the Inheritor of the Book, or in 
7 Reverſion. Br. Quid juris clamar. pl. 24. cites 27 E. 3. and in the F. N. B. 
at: WW 24dicion of Quid Juris clamat in F. N. 35. 1 
ns, 21. In Quid juris clamat againft Baron and Feme who demanded the 


Ut: View of the Land and were oufted, by which they ſaid, That at the Time 
1 i the Fine levied they were ſeiſed in Fee, and this is no Plea without 
tk, anſwering if they held for Life or not ; For this is only Argument; by 

which he /aid, Ab/que hoc that they held for Term of Life the Day of the 
bg. Nite levied, and a good Plea, per tot. Cur. quod nota, without ſhewing 
1d hro they are ſeiſed in Fee, and per Littleton, if it be found that they 
lit had only for Term of Lite they ſhall loſe the Land, becauſe they claim'd 
Fee. Br. Quid juris clamar, pl. 15. cites 15 E. 4. 28. Eo 
22, A. was Tenant for Life, the Remainder to B. for Life, the Re- 
mainder to C. in Fee. B. being in Poſſeſſion levied a Fine Sur Connſance de 
Droit come ceo Sc. to a Stranger, A. died. The whole Court agreed, 
| that the Remainder in Fee is not touched by that Fine, but B. having 
done as much he could for diſpoſing of the Fee- Simple by the Fine, 
the ſame amounts to a Forteirture. Le. 40. pl. 51. Mich. 28 & 29 
Eliz, C. B. Braybrook's Caſe. | 85 


23. If Leſſee for Nears loſes in a Præcipe, and will bring a Writ of 


ie Error tor Error in Proceſs, this is a Forfeiture. Co. Litt. 251. b. TT is 
nd 24. It a Recovery be had by Agreement and Covin between the Demand. 1 Rep. 15. a. i 
* ant and Tenant jor Life, it is a Forfeiture of the Eſtate for Lite, and 8 5 b. 9 
M; be in the Reverſion or Remainder may enter tor the Forſeiture. CO. 9 
Litt. 362. a . „ | 1 
„„ 5 „ | 
N | 25. H it is if the Tenant for Life ſuffers a Common Recovery at this i 
tr, Dey, it is a Forfeiture of his Eſtate, for a Common Recovery is a * 
| Common Conveyance or Aſſurance whereof the Law takes Knowledge. N i 
Co. Litt. 362. a. 5 | y; 5 1 

ter | | 2 
ﬀ | 
v1 


(H. bj Leaſes for Life or Years. 
What Act or Thing be a Forfeiture. 


- Fol $66. 


t 
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IF Leſſee for Life aliens in Fee it is d Forfeiture, * 4o E. 3. Pine 


5. 2 H. 4. 20. DL. Ifſue, pl. 
JFCCCCͤã²˙—ĩ Ä of x Pepin, Pie, ve Revorry, by. 
l 3 7 So il he aliens for the Liſe of another it is a Forfeiture, 40 E. r 
þ Fo Co. Litt. 252. x5, Rs 

it * If Leſſee for Life of a Rent grants it in Fee it 18 no Forfet- A. Tenant 


ur, tor only his Ettate paſſes. 46 E. 3. 23. b. for Life 
Te to B. & Hæredibus ſuis for the Life of A. this is no Forfeiture ; For it is all but one 
"Ra Br. Forfeiture &c. pl. $4. cites 24 11 8.—8. P but contrary if it be by Fine; Per Lit- 
z Div, r. Forfeiture de terres &c pl. 18. cites 15 E. 4. 9.—— Co. Litr. 251. b. S. P. and ſo there 1s 
"nba ty between a Grant by Fine, which is Matter of Record, and a Grant by Deed, which ts a2 
In 8 Pais, and alſo between a Natter of Record, às a Fine &c. and a Deed recorded as a 


Urolled ; For that works no Forfeiture, becaule the Deed is the original, | 
Dog | . | | 4. So 


380 NES  Eftate. 


©:"Cites'S; C. 


— * 
1 1 


4 So it Rexerſioner tor Life of Land grants it in Fee it 18 10 
Forfeiture; Littleton 137. 48. E. 3. 23. b. | 
S. P. agreed 5 Ik Leſſee for Life of Advowſon aliens in Fee it is yg 
3 Forfeiture, becauſe this Thing lies onlp in Grant, and the 
leviesa Cltate determines by Death of the Leſlee. 17 E. 3. 19. b. @ 
Fine of it mitted. Contra, 43 E. 3. 25. b. 18 E. 3. 16. e 
it is a For- e ng 
feiture, Jo. 391. | 


6. Tf Leſſee for Life of a Manor to which an Advowſon is apden. 
dant aliens an Acre with the Advowſon in Fee, this is a Forfii, 
ture of the Advowlſon; for the Leflor may preſent to it after Entry 
into the Acre if not before. 18 E. 3. 44. admitted by Jſſue. 
7" So if he had aliened all the Manor with the Advowſon the Lf 
ſor might 15 for a Forfeiture, and ſhould have the Advowlon. 
19 Y. 6. 33. U. | | 5 £2 | 
| 9D Tf libs diſſeiſes his Leſſee for Lite, and leaſes to another for 
Lite, who leaſes to the firſt Leſſee for Lite, this 15 not any Fork; 
ture, for nothing paſſes by his Leaſe ; For the firſt Leflee is u. 
mitted, and {0 the Livery void, and ſo the ſccond Leſlee has a Re 
verſion for Lite. w E. 3. 48. admitted. | 
2. Le. 61. 9. It Tenant for Life pleads in the Rig ht without praying Aid of him i 


Arg altes Rever on or Remainder, he in Reverſion or Remainder may enter, tor 


C. that 2 3 | 2i 
be - Re. it is a Forfeiture ; Per Seton. Br. Forfeiture de terres, pl. 20. cite 


mainder may 24 E. 3. 68. FE 
enter, but „ 


that after Execution he is put to his Action. Br. Entre Cong. pl. 26. 8. P. per Hall. cites 


H. 5. 15. 


10. If Tenant for Life attorns in Ouod Furis clamat upon other Grau 
than of him in the Revenſion, this is a Forteiture of his Eftate, and he 
in the Revertion may enter. Br. Forteiture de terres, pl. 100. cites 

Sion It Zenant pur anter vie of Land deviſable be, and he deviſes the 
Land in Fee by his Teſtament and dies, this is no Forfeiture nor Di. 
continuance ; quod nota ; For there is no Livery of Seiſin. Br. Fortel- 
ture de terres, pl. 90. cites 33 E. 3. and Fitzh. Deviſe 21. 
Br Forfei- 12. If Tenant in Tail after Paſibility of Iſſue pleads any Thing conti. 
tare de ter- 79 to the Right, he in Remainder or Reverſion may enter. Br, Ent: 
res, pl. 21. Cong. pl. 40. cites 39 E. 3.16. 5 e 
13. It two are ſeiſed to them and to the Heirs of the one, and they laat 
for Life to a Stranger, this is no Diſcontinuarice nor Forfeiture, not 
new Fee gain'd, becauſe he who had the Fee join'd in making the 
Leaſe. Br. Forteiture de terres, pl. 95. cites 2 H. 5. 7. and Fit, 
Waſte 54 | 1 „ i | | fo 
14. In Quid Juris clamat againſt Tenant for Life, if he claims Ft, 
which is found againit him, this is a Forfeiture of his Eſtate, and ths 
Demandant may enter, and yet no Land was in Demand by this Action, 
but only Attorument. So upon Diſclaimer in precipe quod reddar, t0t 
: 8 may enter. Br, Forfeiture de terres, pl. 92. cites 55 
. „„ 1 | | | 
15 It a Præcipe quod reddat be brought againſt the Baron and Fem, 
ſeiſed in Right of the Feme for Life of the Feme, and the Baron and 
Feme pray Aid of a Stranger, and he enters into the Aid, and after the 
Baron dies the Leſſor cannot enter tor the Forfeiture by the Aid Prayer, 
for it was the Fact of the Baron, which ſhall not prejudice the Feme- 
| falle. Br, Forteiture de Terres, pl. 19. cites 15 E. 4. 29, Per Chocke 
uſtice. 5 | ENT. Om 
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Eſtate. 
16. If a Man ſeiſed of Rent in Fee grants it over for Life, and the Te- 
unt attorns, and the Grantee grants it over in Fee, and the Tenant at- 
uns, this is no Forfeiture, for of this Livery doth not lie; contrary 
Land. Br. Forfeiture de Terre, pl. 96. | 
| 17, It a Man were exfeoffed of two Acres, of one in Fee and the other 
ir Life, and doth not thew in which Acre he thall have Fee &c. and 
the Feoffee doth enfeoff a Stranger of one of them by Metes and Bounds, this 
j no Forfeiture ; Cauſa Pater, Perk. S. 57). ö The | | 
18. It Tenant for Life ſuffers a Recovery, he in Reverſon cannot enter, 8. C. cited 
hut 1s put to His Mrit of Entry Ad Terminium qui præteriit, and hall talti- 2 Le. 61. 
jy the Recovery in this, it he hath Cauſe, tor if he would have this 
ire the Tenant for Lite ought to pray in Aid of him in Revertiong -- 
rd if he joins in Aid, and both vouch over, then well upon the Re- 
corery had &c. as between Corbett and Cliſtord in the County of 
Backs Anno predicto, Br, Entre Cong. pl. 115. cites 24 H. 8. iy 
19. But it Tenant for Life prays Aid of a Stranger, this is a Forſei- Br. Forfei. 
ture, and he in Reverſion may enter. Br. Entre Cong. pl. 115. cites 8 E 
2 H. 8. | | 87. * ; 
Co. Litt, 252. a. S. P. —— Nevertheleſs if Tenant for Life vouches a Stranger, 1 Cauſe 


& £:try by him in Reverſion, for it may be that he hath Warranty of the Stranger. Br. Entre Cong. 
1.115. Cites 5 E. 4. 2. 


20. A Leaſe was made upon Condition that he ſhall not aſſign his Term 4 Le. 5. 
bring his Life without the Aſſent of his Leſſor ; he deviſed it without Aſ- Pl. 25. S. C. 
xt and died; Brook and Hales Maſter of the Rolls held that it is a Hi fHtes it 
[ut and died; Brook and Hales Matter of the Rolls held that it is a that the 
Forſeicure, for when the Deviſee is in he ſhall be ſaid in by the Deviſor ; Condition was 
centrary of Aſſignment in Law, as it one had it as Executor. The * t grant 
Book ſays Quære, becauſe no mnre was ſaid. Dy. 45. b. pl. 3. Mich. 7 by , 

. \ > 2 5 | | | | Ht 07 ther- 

1 H. 8. in the Court of Augmentations. Parry v. Herbert. | wife. and he- 
| | | EY U ; | | de viſed the 
ſane to bis Executors, æubo accepted it only as Executors, and not as Deviſees ; Held that the Condition 
ve broke, becauſe he had done as much as in him lay to have it granted over; and mentions it as ad- 
zuaged Hill. 19 Eliz. —— 3 Le. 67. pl. 100. in C. B. S. C. in totidem Verbis, but adds See 31 l. 
45, —— Leflee for Years on Condition not to aſſign deviſed his Term to his Son and his Wife, 
ad made them Executors. It was ſaid that had they not been Executors the Condition had been 
brke, D. 45. in Marg. pl. 3. cites 24 Eliz. Barton v. Horton. Ibid. Marg. cites 19 & 20 
Eli, B. R. Knight's Caſe, as was ruled that the Deviſe was a Breach of the Condition, | | 


:1, Tenant for Lite bargained and ſold his Lands to A. and his Heirs, 
ard aſterwards levied a Fine to A. this is a Forteiture committed by A. 
ind not by Tenant for Lite, who at the Time had nothing to forfeit. 
Le, 264. pl. 354. 19 Eliz. C. B. Anon. DS: „ 

22. A Termur for 1000 Nears made a Deed of Feoffment by Dedi conceſſi Dy. 362 b. 
& keffavi, and à Letter of Attorney to make Livery, and after the At- eee pl 20. 
urney deliwered Seiſin, the Leſſor being preſent upon the Land not contradict- 1 * ogg : 
in, Quære if the Land paſſes by the Feoffment, ſo that the Leſſor B R. that 
may enter for a Forfeiture, or that the Term patles firſt by Words this came in 
Dedi & conceſſi Terram, or be fore Livery &c. as Wray thought Prima Queſtion 
Ficie ; But Dyer e contra; but by both the Livery by Attorney is Read b | 
god enough, and the Preſence of the Leſſor upon the Land is no Im- Exrington, 
peliment to the Feoffment. D. 362. b. pl 20. Paſch. 20 Eliz. Anon. and ad 


3 3 judged ac- 
Ordingly, viz. that the Leſſee for Years mav make Feoffment notwithſtandiag the Preſence of the 
Leſſor, and that this is a Forfeiture of his Leaſe, for the Leſſee hach the Poſleſſion and may diſpoſe 


clit, bur the Leſſor may enter for a Forfeiture. 


23. If the De fendant TE Action of Treſpaſs prays Aid of a Stran- 
geit is a Forfeiture, and if it be counterpleaded yer it is a Forteiture 3 
{© Anderſon Ch. J. Couldsb. 41. in pl. 18. Mich. 29 Eliz, in Dick- 


_ : 95 A 


| TL 


—_— 2 


_ againſt him, there perhaps he ſhall forfeit his Eſtate; but where h 


Raym. 219. 


Whaley v. 

Tankred, 

S P. admit- 
- Fed. — 


Vent. 241. 8. C. accordingly. 


| Intereſt ot the Leſſor to affect it with any Prejudice. 1 Salk. 18. fl 
$. Trin. 10 W. 3. C. B. in Caſe of Eaſtcourt v. Weeks. : 


Le. 123. 
S. C. Piers 
v. Hoe 
adjudg'd 
Contra, by 
all except 
SGawdy, 
that it is a 
Forfeiture, 


131. pl. 


S. C. adjudg'd by all except Gawdy to be a Forfeiture; and Wray faid that the Juſtices of his 
Houſe held it clearly a Forfeiture, and that the Words (for Lite &c.) ſhall refer only to the U. 
So is Owen 64. Hone v. Clark, S. C. Ir is a Forfeiture becauſe the Habend' is abſolute, 
the Uſe is another Clauſe, and though he limits the Uſe but for Life, yet the Law limits the Re- 
mainder of the Uſe to the Feoſtor. Godb. 141. Sir Ra. Egerton's Caſe. (Nelſ. a. 911. pl. 15. 8. 


ſays to the Feoffee).— The Uſe cannot abridge the Eſtate, but that it is forfeited, but yet it emo 


him; but Rhodes cites 6 R. 2, Quid Juris clamat 20, where the Ie 


ſo held. Mo. 514. in pl. 68). Mich. 37 & 38 Eliz. in Canc. Lal 


Iſſue Male; A Feoſſ ment by A. will not deſtroy this executory Devi 


Years ; 'This was admitted to be no 8 


24. In Writ of Waſte the Tenant claimed Fee, and it was fonnd apairg 
him that he had only an Eſtate jo Life, and yet it was no Forfeiture 
Godb. 105. pl. 124. Rhodes J. cited 33 E. 3. Judgment 255, yy 
Rhodes faid that the Tenant fhall noi forfeit his Eſtate in any Action 
claiming of the Fee Simple, but in a Quid Furis clamat. Walmſle 
Fenner ſaid, that where he claims in Fee Generally, and it is 


— O11) 


Y 


y 
founr 


ews a ſpecial Conveyance which refts doubtful in Law, it is no Reaſy 
that his Eſtate ſhould be thereby forfeited, though it be found Pain 


— 


nant claimed by ſpecial Conveyance, and yet it was a Forfeiture, Coch 
105. pl. 124. Mich. 28 & 29 Eliz. C. B, Cn 

26. Tenant for Lite by the firſt Limitation of the Uſe on a Fer 
ment with Power reſerved to make Leaſes for three Lives mils 
a Leaſe for three Lives by Livery, it is a Forfeiture; Arg. ſaid it yy 


Buckhurſt's Cale. | ni | | | 
27, It Tenant for Life or Nears of Land, the Reverſion or Reminds 
being in the King, makes a Feojfment in Fee, this is a Forfeiture, yet n 
Reverſion or Remainder is deveſted out ot the King, and the Rely 
is in reſpect of the Solemnity of the Feoffment by Livery tending u 
the King's Diſheriſon. Co. Litt. 25 1. b. | b 
28. Truſt of a Term limited to A. for Life; and after to his elde 


ans and. ö cond ond Hb 3 — 5 


and he in the Reverſion ſhall not have the Term as fortfeited. Poller 
26. 1 May, 14 Car. 1. Cotton v. Heath, oa 
29. Leſſee for 99 Tears levies a Fine; this is a Forfeiture, 2 Le, 
52. Trin. 24 Car. 2. B. R. admitted in the Cafe of Whaley ! 
Tankard. „ : NS 


Fwy —_— was went ©... cot tbl 


30. Leſſee for 21 Years makes a Teaſe for a longer Term, viz. tor p 


: becauſe it is only 2 
Contract between him and his Leſſee, which does not operate on the 


1. IJ the Baron ſeis'd of Land in Right of his Feme for the Life of] 
the Land to another, to have and ro hold to him, his Heirs and 
Athgas to the only Uſe and Behoot of his ſaid Wife during the Life of 


res magis valeat quam pereat. P. 32 El. B. N. between % 
D Cro. E. laintift, and Aleway and Home Defendants, dubitatur. 


n — 


(Leb) Eſtate for Life or Years Forfeiture. | 


the Feme makes a Charter of Feoftment, by which he grants 


the laid Wite, this is not any Forfeiture for the laſt Words (during 
the Lite ot the Feme) ſhall guide all the precedent Sentence, 1 


— 
again 
eltun. 
S. an 
tion h 
ey an 

foung 
ere I 
Reaſon 
apainf 
he Te 
Coch 


Feofl 
make | 
It wa 


Lat 


na ine 
yet ng 
Real 
108 10 


eldef 
Devi 
Pollex, 


2 Len, 
ley n, 


for 30 
nly 2 


zſolutes 
e Re- 
. §. C 
ems the 

UV? 


Ch B. Lane. 38. as adjudged in the Caſe of Goar v. Piers. 


— — 


— 7 ee. Id. 


fs. 383 


Uſe may enlaage an Eftate. Arg. Roll Rep. 385. cites ir as adjudged in the Caſe of Piers v. | 
ies, © Words (during Life of the Feoffor) ſhall be but to the Uſe limited. Cited ge Shen 


the Wite) refers ad ſolum Uſum, and not to the Eſtate and Uſe. D. 169. Mars. vi. ites Hi 
3 Eliz. B. R. Price v. Hone. If Tenant tor Life aliens to B. bes {Bi * Renee 
his for the Life of Tenant for Life; this is no Forfeiture : For all of it is nothing more than the 


Limitation of the Eſtate. Br. Forteiture, pl. $7. cites 24 H. . 


2. Ik Leſſee for Life levies a Fine to B. for the Life of the Leſſee Co. ]. 200; 


to the Uſe ot B. tor his Lite, this is not any Forfeiture ; for the Ef wt ny 0 
tate granted by the Fine ts but kor the Lite of the Leflee, and the goes nor 
Limitation of a greater uſe cannot be any Forfeiture. Trin. 5 Jac. clearly ap- 
B. between Cale and Dod. 5 . 35 pear. 
3. If A. Leſlee for Life leaſes to B. for the Life of B. if A. ſo long 
live, this is a Forkeiture, becauſe B. has an Eſtate for his own 
Life. Trin. 5 Jac. B. „ 1 
4. Baron ſeisd Land in Right of his Feme in Tail, and of the Hob. 273. 
Reverſion pur auter vie in his own Right; De and his Feme levy a pl. _ 4 
Fine come ceo &c. and after the Feme dies without Iflue ; The levy- 5 £4 Link 
ing of this Fine is not any Forfeiture, for it is more ſtrong s C. as, 
(than) or at nts ther wn Tan 1 tor — 105. 7 > Fe ith 
at every one pais that which la he may pats. M. 7 Jac. B. tenure, 
ard betlvern LD, Clanrickard. F 890 : . N 
5 Life gives 


Tenant for 
not the Fee alone, but gives only ſo much of the Fee as he hath, and joins with another in giving a 
Fee that hath Power to give a Fee during his Eſtate, without Wrong to any, and therein differs from 
Mich. 16 & 17 Eliz. Dyer 339. of Tenant for Life, Remainder for Life joining in a Feoffment in 
Fee, end from 41 E. 3. 21.0 Tenant for Life making Feoffment in Fee to him in the Remainder 


in Tail and his Wife. And if we need (as in Bredon's Caſc) to avoid Diſcontinuance it was de- 


viſed that the Remainder in Tail ſhould be taken to paſs firſt, fo here to avoid Forfeiture, the Re- 
mainder for Life may be ſaid to paſs firſt. | | | 5 


5. Ik Leſſee for Life, Remainder in Tail, Remainder in Fee to See (g b) 
the Right Heirs of the Letlee are, and the Leiſee makes Feoffment - Fo > 5-6 
5 this is a Forfeiture of his Eſtate for Life. 42 E. 3. 18. 50 Notes chere. 


+ 3. . | 5 | VV 3 

6. Tf Leſſee for Life makes a Leaſe for Years, and Leſſee for Years SAL) 
afterwards makes Feoflment in Fee, anD atter Leſſee for Life releaſes Fol. 5 | 
all his Right ro the Feoffee, this 1s not any Forfeiture of the 


Eſtate for 17 that he in Reverſion map enter tor a Forfeiture, 


becauſe the Leſſee tor Lite has not done any Act to take away the 
Reverſion out of him that has the Reverſion in Fee. Mich. 13 
Car. B. K. Per Cur. reſolv'd upon Evidence at the Bar, be- 


teen Hibhn and Slack. 


7. Jf A. be Tenant for Life, tze Remainder ro B in Tail, the 
Remainder ro C. in Vail, the Remainder to the right Heirs of A. in 
Fee, AND A. makes a Feoffment in Fee to B. and his W ite, and after B. 
dies without Iflue, and his Feme enters; This is a Forfeiture to C. 
lo that he may enter, for this Fcoffment by the Entry of the Feme 


alter the Death of her Baron is all one, as if A. and B. had alten⸗ 


ed to a Stranger, by which the Remainder to C. would be de⸗ 
cen. 41 E. 3. 21. 41 All. 2. adjudg'D. 1 Rep. 76. b. Bredor's 


8. Ik Tenant for Life Remainder for Lite Remainder in Tail,“ Bendl. 
Remainder to che right Heirs ot Tenant for Lite in Remainder for „ 
Lite, and after the ewo Tenants tor Life join in a Feoftment in Fee NN 5 
by Deed, this is a Forkeiture ok both Remainders for Life, fo Savery cem 
that he in Remainder in Tall may enter for a Forkeitute in 72 to be S. C. 


The Words (pro Termino vitæ of 
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38 4 Eſtate. 
833 | | | he — ̃ —— 
adjudged Lift ok him in Remainder for Lite, * O. 17 El. 339. 44. per Cur, 
that the En- x Rep. 76. V, Bredons Caſe. 555 | 

try was law- | „ . | 
ful, becauſe Remainder-man for Life was Particeps Criminis ——— And. 45. pl. 116. S. C. ag. 
juig'd accordingly.— Le. 262. pl. 349. Anon. but ſeems to be S. C. and adjudg'd accordingly, 
S8. C. cited Cro. E. 253.- 2* And. 66, 8. P. in Caſe ot Gardiner v. Brydon. 8. C. — 0. 
IL. itt. 251. b. S. P So if the firſt Remainder-man for Life Jevies a Fine, this has been adjudged 
to be 2 Forfeiture, ard yet it operates no Diſplacing; Per Hale Ch. J. who ſaid it had been ſo ag. 
Judged, Hardr, 402 arid cites Gallant's Caſe, 5 | = 


ory. 192. _9. Ik there be Tenant for Life Remainder for Life Remainder ji, 
Goa TailRemaider tothe right Heirs ol him in Remainder for Lite, and 
vided; ang he in Remainder for Lite who has the Fee expectant levies a Fine come 
the Keporter ceo &. to another, this 1s a F orieiture of his Remainder for Life, 
fiys, arte do that acter the Ocaty 97 the Tenant for Lite in JPoſtefſton, he ein 
vu ces: Bemainder in Tail may enter kor the Forfeiture, becaule he 1s cl 
given  T0{þÞ'D by this Fine Came ceo, to fay, but that he paſted a Fee jy 
S. C. cited Ieftellten without any Fraction of Eitares; For this is not like to 
7.0.65. 5 k, Caſe, For there the Eſtate for Life and Remander m 
5 Tail are ummediate the one to the other, and 19 Fraction of tl 
234 _ Eſtate paſted, But this Interpretation cannot be made in this 
Cale to paſs only an Eſtate in Nematlnder for Life, and a Re: 
mainder in Fee expectant unon an Eſtate Tail, and ſo a Fraction 
ok Effates and nat one entire Eſtate in [Ioffeſiion accordiny to the 
PDurport of the Fine. Tr. 1550. between Garret and bl:zard ad- 
judged upon a Spectal Herdiſt. Intratur Hill, 24 Car. B. B. 
Rot. 333. This was adjudg'd after dwerſe atgumentg at the 
Bar, and after it was argued at Bench by the Court and ad⸗ 

judge d per tor. Cr. præter Jermpn, W3s argued AJANikt the 
Judgment. oe 85 
10. Land was given to Baron and Feme for their Lives, the Baron 
alien'd, he in Rever/ron enter d, the Baron died, and it was found by 
 Othce that he in Reveriidn was an Ideot, by which the King ſeiſed, 
and the Feme ſued ro re-have the Land, and the Title of the Feme 
was travers'd tor the King, and found for the Feme, and the Feine re- 

covered, and 1» fee that the Forfeiture ſhall not ſerve in Perpetuum, lt 
for the Life cf the Baren. And if the King had not been ſeiſed, it 
jeems that the Feme had been put to a Cui in vita. Br. Diſcontinus 

ance de Poſſeſſion, pl. 11 cites 21 Aff. 43, PO 

11. O. S. brought Allie againſt E. and the Cafe was, That B. was 
ſeiſed of the Land, and held of R. the Defendant, and gave the Land to R. J. 
Baſtard, and to F. his Feme, and to the Heirs of R. and R. and F. had Iſſue 
Ciucelie. R. died, and J. ſurviv'd; and after O. the Plaintiff took C. to 
Wife, and then 7. Mot her of C. gave the Land to C. and O. her Baron, 
now Plaintiff iz Tail, ſaving the Reverſion to herſelf for Term of her Life, 
the Remainder over to O the Plaintiff i Fee, and C. was now within 
Age, and after C. died without Heir of the Part of the Father, but had 
Heir of the Part of the Mother, the Lord enter” d for Eſcheat, becauſe C. 
had no Heir of tae Part of the Father, and by his Pretence C. was fe- 
mitted, and in her belt Right by the raking of the Hſtate Tail with ber. 
Baron from F. which made a Forfeiture and Cauſe of Entry given to C. and 
then when ſhe 18 in, the Law adjudges her in her beſt Right, aud ot this 
Entry O brought Afiiſe againſt E. the Lord, and by the beit Opinion 
by the Forfeiture the Feme is remitted, and fee Libro Afite the Plaintiſf 

Was Noufuited. But Ogre of the Forfeiture during the Lite of the 
Baron; For where he takes with his Feme, there can be no Remitter 

nor Forieiture during his Life; For the Feine has no Power in the Life 0 
The Baron to claim in by the Forfeiture, and the Baron ſuryiv'd the Fent, 
2 5 | 5 an 


. 385 
ind ſome held that it was a Surrender; But Quere inde; For org 


Baron 300k with the Feme, therefore it ſeems no Surrender during the Life 
the Baron, therefore Quære. Br. Remitter, pl. 15. cites 39 E. 


29. ey 

ö : 7 If Tenant for Life alien'd to B. to hold to him and his Heirs for Term 
o Life of the Tenant for Life, this is no Forfeiture ; For all is only the 
Limitation ot the Eſtate. Br. Forfeiture de terres, pl. 87. cites 24 


H. 8. 5 | 1 

13. If Leſſee for Life of Land leaſes the ſame unto bis Taſſer tor Vears, 
the Remainder to a Stranger, and makes Livery of Scilin unto his 
F:offor, it is no Forteiture &c. Perk. S. 203. | ee, 

14. Husband and Wife Tenants in Tail had Iſſue two Sons, the Baron Nelſ. a. 
lied, the Feme made a Feoff ment in Fee to divers Perſons, to the Uſe of $59. pl. 2. 
tte Wife for Life, without Impeachment of Waſte, and alter her De- 22. 
ceaſe to the Uſe of the Heirs of the Body of her late Husband, upon the AI ren 
lach of the ſaid Feme law fully begotten, Remainder in Fee to NV. R. and adjudg- 
Alter wards the Mot her with her ſecond Baron and her youngeſt Son levied a ed that he 
hne to a Stranger ſur Conuſance de Droit come ceo &c. with Mar— 2 it 
ny againſt her and her Heirs, and the Conuſee in that Fine render d 8 by 
ti the Tounger Son an Eſtate for 60 Tears, tendring the Reverſion and the Entr 
Rent to the Feme by the fame Fine, and to the Heirs of her Body, ot his elder 
and of the Body of her firſt Husband lawfully begotten, Remainder in br - py For 
Fee to the ſaid W. R. whereupon the Eldeit Son entered, and after Ci, — 
the Mother died, and then the Youngeſt Son claimed this Leaſe. at leaſt all 
Quere, becauſe it ſeems the Youngeſt had no Title. D. 111. a. b. pl. the other 
45, Hill. 1 & 2 P. & M. Coward v. Coward. 1 peo "wap 
n D. bin d 50 fhck Thing i bd ee 


15. A Fecſfment without Livery, or inſufficient Livery, which is all Leſſee for 


one, made by Tenant for Lite or Years, being a void Feotiment, is Tours. — 


no Forfeiture 3 Arg. 2 Show. 274. cites D.s 17- = and Livery 
Ss HY | =. 2 he Pies 
ſnce of Leſſor, though it does not deveſt the Freehold nor can it be a Diſſeiſin to the Leſſor, yet 
itisa Forfeiture ; Per Popham. Cro. E. 322. pl. 10. Paſch. 36 Eliz. B. R. Read and Morfeh v. 
Errington als“ Mitford v. Fenwick. | 


16. In Quid Juris clamat againſt Tenant in Tail after Poſſibility, and he 11 Rep So. 
Pads that he wes ſeiſed in Fee at the Time of the Fine and not tor Lite 5 8. Os 
only, adjudged that this is no Forfeiture. Cro. E. 6) 1. pl. 29. Paſch. a, 24700 — 
41 Eliz. C. B. Veal v. Read. 0 „ for the De- 

| 5 | | on 15 . | | fendant; | 
ſendant; For Tenant in Tail after Poffibility Gall not in Judgment of Law be included in Writ 
or Fine &c. in the general Allegation of a Tenant for Life. And cites 19 E. 3. 1. b. AY 


bade ue Mate of bis Body, and to bis Heirs for ever; And jor want of Burton v. 


lm. nt 
RY 


1 
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Eſtate. 2, 


Nichols 
and Smith 
als' Beck's 
Caſe. 


Chan, Prec. 125 
$91. PI. 354 


S. C. Trin, 


1722. at the of Truftces and their Hers during his Life to preſerve Sc. Remainder v 


L4d. Chan. 


cellor's ard 


held ir or. Of the Marriage in Tail Male. The Husband and Wife /evred a fin 


fei ure and 


tha: there 


wha _ Son then of Age. 'The Son pleaded the Settlement and inſiſted that 
-. WS 


Mortgapee 
and fo he 
loſt his 


whole No- 1,4 legal tate were vefled in the Truſtzes, and the Limitations to the Hil. 


ney. 


without Iſſue, then C. Jevied a Fine come ceo E9. with Proclamation i; 


— FLO my — * W 


lch Iſſue, the Remainder 7o the right Heirs of C. for ever; 1 
for want of ſuch Iſſue, the Remainder ro the Uſe of the fir 
Daughter of C. which ſhould Have Iſſue of her Body, and to hep 


— 


Heirs for ever. A. died, © C. entred and had Iſſue D. but 0. died 


W. R. and W. S. It was adjudged in C. B. and affirmed in B. R. that 
this 1 to C. and to the firſt Son of C. who ſhould have Iii, 
is buFa contingent Remalnder, and a Remainder to the right Heiz 
veſted in C and that this Fine is no Cauſe of Forfeiture, nor could 
B. or the Iſſue of B. take Advantage of it. Cro. C. 363, 364. pl.; 
Paſch. 10 Car. B. R. Borteron (als' Moreton als Burton) v. Nj. 

chols. „ | | | Se 

20. If A. ſeiſed in Fee makes a voluntary Settlement to the Uſe of hin 

ſelf for Life, Remainder to his Brother in Tail, with Power of Revoatin, 


it A. levies a Fine without any Deed deciaring the Uſes till a Month a. 
ter, and then declares the Uſes to himſelf aud his Heirs, this is 
Forfeiture of his Eſtate tor Lite, but is a good Revocation though th 
Deed was ſubſequent to the Fine, becaute the whole Eſtate moe 
from him; But had he come to the Eſtate tor Lite by the Gran d 
another Perſon, it had been a Forteiture. Carth. 22. Hill. 3 & 4 li. 
2. B. R. in Cam. Scacc. Herring v. Brown. 
221. Tenant tor Years make Feofſment it is a Forfeiture, but if he 
makes a Leaſe for a longer Term it is not, becauſe it is only a Contris 
er the Leſſee, which does not operate on the Intetef 
of th for to affect it with any Prejudice. Per three J. 1 Salk, 18“ 
5. Trin 10 W. 3. C. B. in Caſe of Eaſtcourt v. Weekes. | 
22. By Maritiage ſettlement Lands were conveyed to Trufters mi 
' their Hers, to the Uje of the Husband for Life, Remainder to the Ui 


the Uſe of the Wife for Life, Remainder to the Uſe of the firſt Er, h 


(they having then a Son an Intant) and mortgaged the Lands to ].\, 
The Husband died. And J. S. brought a Bill againſt the Wie and 


his Mother's Eitate was Forteited, and Equity ought not to relieve, 
ard La C. upon Argument allowed the Plea. But the Cauſe coming 
on to be heard by the Maſter of the Rolls he obferved, that the (. 


band, Wife, and Sons, were but Truſts, and a Truft for Life is not fi. 
feited by a Fine, and ſo the Plea falſe, not being warranted by the 
Settlement; And decreed the Plaintiti to hold and enjoy during the 
Life of the Wite. Trin. 1723. 2 Wms's Rep. 147. Lady Whetitone 
v. Saintsbury. e 5 „ VV 


* 3 "ans: _ ** 3 


(K. b) What ſhall be a Forſeiture. 
In reſpect of the Perſon to whom it is made. 


Who may diſpenſe with a Forfeiture. 


1. IF Leſſee for Life makes a Feoffinent in Fee to Baron and Fene 
in Reverſion ſeiled in Right of the Feme, this ts a Forfeltut! 
to the Feme. 39 E. 3. 29 b. per Thorpe, and ſo the Feme remit 


Eu 


ted. Contra 39 All. pl. 7. 


- , o 
— - — 


. 4 : 


$1 q 
| Y 
8 
c Mal 
* Y 


2. Tf Baron and Feme {eifed in Right of the Wite tor the Life of Firzh. Af 5 f . 


Eſtate. 


theW ite, leaſes by Indenture to him in Reverſion who is within Age for 1 e 
the Lite of the Baron, this 1s a Forfeiture ; For the Acceptance of C Lic. 
the Eſtate by the Infant ſhall not prejudice him. 29 Alf. 64 42.4 S. P. 


| e contra 
ſuppoſing the Reverſioner not an Infant. 


3. If Tenant for Life aliens to him in Reverſjon for Term of another's 
Life, this is no Forteiture, becauſe he in Revetrlion is Party to it; 
But by 24 E. z. 68. it is a Surrender in ſuch Caſe as here. Br. For- 
ſeiture de terres, pl. 83. cites 29 Aſſ. 64. 3 
oy Tenant for Life inſeoſts Remainder-man for Life with Warranty, So of a 
this enures by way of Surrender, and is no Forteiture. 1 Rep. 96. Grant or 


b. in Bredon's Caſe, cites 30 Aff. 47. | . | 


> Ib I 7 5 = = * > 
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E 


* þ — 
Ls 


SY | . is no war- 
ranty ;) But if the Grant or Demiſe had been to a Stranger for Life it had been a Forteiture ; Per 
Wilby. Br. Forfeiture de terres, pl. 20. cites 24. E. z. 68. 


2 0 GS, 
— — 2 2 
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5. Tenant for Life, the Remainger to W. in Fee, aliened to him in Re- 
mainder for Life of him in Remainder, and He in Remainder died, and 
the Feme ot him in Remainder brought Wric ot Dower, and was 
barred; For this Alienation is no Forteiture nor Surrender, inaſmuch _ 
as it was to him in the next Remainder ; quzre Legem inde, Br. 
Forteiture de terres, pl. 91. Cites 13 R. 2. _ 
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(L. b) Who may Diſpenſe [with a Forfeiture] : 
in reſpect of Eſtate. 


— 
* 
a 2 pe pn ng 
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i TT ſeems Tenant in Tail Remainder or Reverſion cannot Dif: 

penſe with a Forfeiture of the Leſſee by Altenatton. 
2. Ik Tenant tor Lite, Remainder in Tail, be, and he in Re- NAL) 
mainder * releaſes in Fee to the Leſſee, and after Leſſee aliens in Fee, Fol. 856. 
it ſeems that he in Remainder cannot enter for the Forfeiture a- 4b 
gainff his Releaſe, yet after his Death his 1flue may enter for the 
Forteiture; For now the Releaſe is void. 43 All. 45. adjudged, 


Mn... 5 e 


M. b) What Act ſhall be a Diſpenſation of the For- 
VV e 


I, If Baron and Feme, ſeiſed in Right of the Feme for Life of the Fitzh. AG 
1 Feme, leaſes by Indenrure ro him in Reverſion tor the Life of ſiſe, pl. 292. 
the Baron, this is not any Forfeiture, for he has diſpenſed with its 
dy the Acceptance of the Eſtate. 29 All. 64. per Cur. and the Re: 
verſion ts not diſcontinued. = yon . 
2. It a Man leaſe Lands for Life, and the Leſſee infeoffs thereof a 
Stranger, and makes a Letter of Attorney unto his Leſſor to make Livery 
ot Sein accordingly, and he makes Livery, in this Caſe it has been 
lad by ſome Perſons, that the Leſſor may enter upon the Feoffee for 
Forleiture, notwithſtanding the Livery of Seiſin made by him; oy 
1 „ they 


— 


| 


K . 
— 


they ſay that the Feoffee took nothing by him, for the Leſſor had nothing 
to do upon the Land, if not to ſee whether Waſte were done, or to 
diſtrain tor his Rent and Services if they were behind; And againſt 
that it may be ſaid, that the Leſſor ſhall not enter for the Fortetture, 


| becauſe he is Party to the Wrong, viz. the Diſcontinuance of the Rever. 


ſion, for nothing of the Freehold paſſes unto the Feoffee if not by the 
Livery of Seiſin, and the Leſſor himſelf made the Livery of Seiſn, 
which is an Agreement of him that the Feoffee ſhall rake by Force ot 


the Feoffment, and he who is Party to the doing of Wrong ſhall nx 
take Advantage thereof. Perk. S. 200, 201. Fn, 


whereby he ſhould forfeit his Eſtate, yet if he in the Remainder join 
with the Tenant for Lite in declaring the Uſes, this is a Diſpenſation 
with the Forteiture ; Per Glyn Ch. J. in Evidence on a Trial at Bar 
Sty. 464. Mich. 1655. Wagſtaff v. Tempeſt. _ 


3. It Tenant for Life levies a Fine of the Lands he is ſo ſeiſedof 


— 


— 


— 2 


(N. b) What Thing will excuſe a Forfeiture, 


Cro. C. 351. 1. IF Baron and Feme arte ſeiſed for Life, the Remainder 0 


pl. 2. Gym- 


et v. Sands, 
8. C S8. E 
reſolved by 


their Son and Heir apparent in Tail, the Rematnder to the 
right Heirs of B. und the Baron makes Feoffment ta C. with genen 


* Warranty and dies, and after the Feme enters, and the and 3 


Jones, Berk- (neither of them, by any Thing appearing, having Knowledge of 


ey and 


this Warranty Deſcended upon B. or of the Feotfment) join ina 


Croke. — Feoffment in Fee to D. this is a Forfeiture of the Eſtate for Lit 


S. C. cited 
Vent 201. 
by Rains- 
ford J. 


of the Feme, fo that C. may enter now for this Forfeiture ; For 
the Eſtates in Remaimder in Tall and Fee limited to B. were 
bound by the collateral Warranty, fo that the Feoffment was made 


by the Leflee and another, who nothing had in the Reverſion, and 


though the Eſtate of B. wag bound by a Warranty only, which 
does not deſtroy the Right, and though the Feme had not any Notice 


Of it, yet inaſmuch as no Man was bound to give Notice, the Feme 
ought to take Notice of it at her Peril, and therefore inalmuch 


* as lhe joined with B. in a Conveyance, which was voluntary, aud 


5 did not grant her Eſtate by herſelf, the not having Notice of 


the Bar of the Eſtate of B. ſhall not ercuſe the Forfeiture. Hill 
10 Car. B. R. per Cur, upon a ſpectal Verdict between G 
and Saundrey, Intratur Trin. 8 Car. Rot. 1000. J myſelf bt 
ing of Counſel with the ]laintiff, od T 


2 . 


| See Tit. For- 5 (N. b. 2) Forſeiture. | 


feiture (A. 


a) | | 
Relieved in Equity. 


1. A NEntail was cut off contrary toa Proviſo, to the Intent only to make 
4 © Jointure, and then the Remainders were ſettled in Tail as li- 
fore, wheretore the Forfeiture was diſpenſed with in Equity. Toth. 146. 


38 Eliz. li, A. fol. 728. Baile v. Read. 


2. Tenall 


Eſtate. 

2, Tenant for Lite, the Remainder over. Tenant for Liſe, becauſe 
he admits of a Recovery to be ſuffered torteired his Eftate, but was re- 
lieved here. Toth, 282. 10 Car. cites Stafford v. Stafford. | 

3. Leſſees of the Patent for Printing Law Books were at 20001. 
Charges at Law ; The Patentee had promiſed to be at a fourth Part of 
the Charge, but not allowing it, the Leſſees /cpr their Rent. On a Bill 
for the Rent Detendants offered Payment, he performing his Agree- 

ment. Decreed an Account, and on Pay ment of what is due to the 
Patentee, he to Seal a new Leaſe for the Remainder of the Term in 
the former Leaſe, and with the ſame Covenants, Fin. Rep. 235. 
Mich. 24 Car. 2. Atkins & al v. Dartord & al. ; 

Leſſee rendring Rent granted an Annuity. which being in Arrear, 

Liſſee confeſſed a Fudgment to his Grantee of the Annuity 3 Leſſor entered 
for Nonpayment ot the Rent, and made a new Leaſe to another, when | 
Leſſor and ſecond Leſſee had Notice ot the ſaid Annuity and judgment. Os 1 
Decreed the original Leaſe be revived, during the J'erm, for the Bene- 
fr of the Annuitant, and that the Leſſor execute a new Leaſe accord- 
ingly, and of the ſame Date, Covenants and Rent the ſame, ro be 4 
ſubject to all prior Eſtates, which are to remain and be in the ſame | | 
Condition as before the Forfeiture or Surrender of the old Leaſe, if 
and the new Leaſe to be cancelled, Fin. R. 328. Mich. 29 Car. 2. 
Chelſam v. Auſtin and Smith, 4 

5. A. was Deviſee for Life, Remainder to B. in Fee. A mortgages 
jo C. for Years and levies a Fine to ſtrengthen the Mortgage, and de- | 1 


X - A. FEY 
0 * 
EE oe” * by 22 — 
— 


— 


. —— — —— 


N clared the Uſe to C. for the Term, and after to A. and his Heirs. B. 

a brought Ejectment and recovered ; But on a Bill by the Aſſignee of C. 
to be relieved, it was decreed by the Maſter of the Rolls, that the 
6 Mortſtagee hold againſt B. during A's Lite, and A. to pay Colts and 
f the Money, or to be forecloſed. Note, A. on making the Mortgage, 
1 made Affidavit that the Teſtator made no Will,, and he knew of no 
7 Incumbrances on the Eſtate, and he was his Heir at Law, Ch. Prec. 
r 108. pl. 95. Hill. 1699. Willis v. Fineux 5 

1 6. By a Marriage Settlement A. and M his Wife were Tenants for 
N Life, Remainder to their firf Sc. Sons ſucceſſively in Tail Male. After a 
9 don and ſeveral other Children born, A. and M. by Leaſe and Releaſe 
1 and Fine, make a Mortgage to J. S. this is a Forteiture, and no Relief 
0 tor J. S. ſo he loſt all his Money; Per Ld. Macclesfield. Ch. Prec. 


591. pl. 354. Trin. 1722. Lady M hetſtone v. Sainsbury. 


111 


(0. b) What Act or Thing will purge a 
Foeiſenme. 5 
II Leſſee for Life makes Feoffinent upon Condition, and enters * Firth. 


tor irs being broken, pet the Forfeiture by the Alienation re⸗ Sorts Con- 
mains, and Leſſor may enter. 39 All. 15. adjudged, 43 All. $702 pl. 


| 47 cites S. C. 

Wl. adjudged. | | | 2 be. For. 

15 ; 1 | | | : | feiture de 
[trres &c. pl. 39. Cited & C. Br Entre Congeable, pl. 79. Cites 8. C. ——8. C cited And. 


*. > Co. Litt. 202. b. 252. a S. P. 


2. Ik Tenant for Life aliens upon Condition, that if he himſelf pays 8. p. Br. 
lol. to the Alienee that he may re-enter, and it not chat he fhall Forfeiture 
„ | | | 5 Gs: | x have de Terres, pl, 
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39. cites 39. have Fee, and at the Day he pays the rol. and re- enters, yet 


f 1 cs, MM Reverſion may enter for the Forkeiture, becauſe by the Alien. 


and f ſe tion the Reverſion was once diſcontinued, 43 E. 3. Entry Con. 

that, by the QEnble 30. adjudged. 

Payment | | | | | | | | 

and Re entry the Forfeiture is not purged, and yet the Reverſion was reveſted in the Leſſor, 

Br. Entre Congeable, pl. 79 cites S. C. & S. P. by Brooke And becauſe he had layful 
Cauſe to enter at one Time, which cannor be defeated after by the Performance of the Condition, and 

the Re-entry of the Tenant for Lite, Br. Entre Cong. pl. 86. cites 43 Aſſ. 47. 5 


3. Ik a Giſt be to two, and to the Heirs of the Body of one hy her 
Baron begotten, and he who has but tor Lite aliens his Part in Fee, 
and che other enters for a Forfeiture, and after Baron dies wichout 
Iſue, by which her Eſtate is determined as to this Molety, (ap. 
mitting this to be Law), Quzre, whether or not ſhe be not Te: 
nant after Polſibility of this Molety? pet thts ſhall not deveſt the 
Title executed by the Entry for the Forfeiture. 45 All. 7. 
4. Where Tenant for Life leaſed to F.S. by Deed for his Life, and 
F. F. dicd, living his Leflor, there his Leſſor cannot enter, but he in Re. 
ver/10n may enter; for the firſt Tenant for Life had granted a greater 
Eitate than he had, which is a Forteiture, and therefore the other 
may enter for the Forfeiture, which 7s nt m by the Death of the |;. 
cond Leſſee; Per Littleton, Br. Entre Cong. pl. 100. cites 13 E. 4, 4, 
F. But otherwiſe it is where a Man /eaſed to two and to the Hears of 
one, and they leaſed for 9 and the Leſſee died, they ſhall have the 
Land jointly as they had before, for there he who had the Fee had 1 
RNeverſion, and alſo he himſelf was Party to the Leaſe which made the 
7 Forteiture. Br. Entre Cong. pl. 100. cites 13 E. 4. 4. per Littleton, 
Arg Show. 6. Acceptance of Rent will not prevent a Forleiture of which th: 
345. S. C. Leſſor had zo Notice. 3 Rep 65. b. Trin. 38 EIiz. B. R. Pennant's 
cited. Cale; ES 8 : . OE 
J. Tenant for Life levies a Fine; foe Tears paſs, Leſſor is barrd in 
Point of Forfeiture, though not in Point of Reverſion. Palm. 236. 
Mich. 19 Ja&T 88 : no 
Sid. go, 8. No Af done by the Party which commits the Forfeiture ſhall purge 
pl. 10. Mich. the Forteicure, and for this the Cale between Templer and Bar- 
BR. I. Ef tinglals is cited; which was, Tenant for Life ſuffers a Common Recht. 
tr ange v. 79, and after reverſes it by Writ of Error, fo that now he was Tenant | 
Temple, tor Lite again; yet the Forteiture remains; Arg. Skinn. 74. Mich, 


S. C. heid ̃ 5 . by 5 | 
bo all the 34 Car. 2. B. R. in Caſe of Herring v. Brown, | 


Court to be a Forfeiture. The Reporter adds a Nota that in this Caſe Sir R. T. entered before the 
Common Recovery was reveried.. | CT fo po | | | 8 


Arg Skim. 10. Tenant for Life makes a Feoftment in Fee on Condition, and #- 
55. Cites 8 . 

1 Inſt, 72. ers for Condition broken betore Leſſor takes Advantage of the Forfeiture, 
8. P. | yet this does not purge it; Per Eyres J. 12 Mod. 28. Trin, 4. & 
5 M. in Caſe of the King v. Glide. : ey . 


(P. b) Forfeitue. 


— tht 
* 


8 2 


22 


— — 
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(P. b) Forfeiture. 


Upon whom Entry may be ſor Forſeiture. : 59 


In reſpect of Eſtate. 


„ IF Leſſee for Liſe aliens for Liſe the Remainder over, and Re- For he 
1 mainder enters after the Death of the Leſſee, the firſt Leſſor to whom the 
may enter upon him for the Forfeiture ; for by Agreement to the Rem ander 


Remainder he agrees to the Whole, and fo Party. 50 E, 3. 21. YO 5 


nant for 


5. 43 All. 1) adjudged. 45. adjudged. 
| Life, who 


take by the ſame Livery, are one and the ſame Tenant in Law. Br. Entre Congeable, pl. 17. cites 


5. C0. —— And it makes but one and the ſame Degree as to the bringing a Writ of Entry Sur Diſ- 


kiln, Br. Done &c pl. . cites S. C. — Fitzh. Entre Congeable, pl. 36. cites S. C. 


2. So Leſſor may enter upon the Alienee of his Leſſee, or any who * Br. Entre 


is Party to the Forkeiture. * 50 E. 3. 21. b. 43 All. 24. adjudged, Congeable, 


pl. 19. Cites | 
. Br. Done, 
pl. J. cites 8. C. 5 


3. 80 he may enter upon the Alienee of the Alienee, Or any who S Br. Entre 
has the Land though he be nor Party to the Forfeiture. Contra N nn 
* 50 E. 3. 22. Wuübitatur 25 att. II, | | S. | #4 lays it 

| 8 : V 7 was argued 
that he could not enter upon the Feoſſee of the Feoffee, becauſe this is two Eſtates; but ſays it is all 
one at this Day, and that he may enter upon the one or the other it there be no Deſcent, 


25 aſl, 11. 


4 Ik Lefſee for Life gives in Tail the Remainder in Fee to ano- 
ther, and after he in Kemainder dies, and after Oonee dies with⸗ 
dit Tfſite the Lellor may enter upon the Heir ot him in Remainder 
for 1 his Entry he agrees to his Oilinheritance which is made by 
the Alienation. Contra 43 All. 17. per Fiachden. 

5. Tf Tenant for Lite gives it in Tail, ang Donee dies, Lefſor may 
— — the Donor {or the Forfeiture. Contra 43 Aff, 45. per 
6. Per Manwood, If Leſſee for Life be diſſeiſſed, and levies a Fine to 
Diſeiſor Sur Conuſance de Droit Cc. Leſſor ſhall re-enter, Quod Dyer 
Negavit', becauſe Leſſor at the Time of the Fine levied had not any 
Thing in the Revertion but only a Right. 4 Le. 217. pl. 350. Trin. 
ly Eliz. B. R. Anon. 85 . 


7. Tenant for Life with Power on a Condition precedent to ſell the Cro. C. 335. 


Fee, grants to A. in Fee. Reverſio ner releaſes to A. but does not ſay for pl. 21. S. C. 
im and his Heirs. Reverſioner dies. Tenant for Lite dies. A. levies 
« Fine. It is a Forfeiture to the now Reverſioner. ſo. 328. pl. 9. 
lich. 9 Car. B. R. Dike v. Ricks. | „„ 


(Q b) At 
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ure, but ſays nothing as to its being after Execution. | 
adjudged; but ſays that Error was we. 4” in the Exchequer-Chamber, but before Judgment the 


lau fully may, and though B. dies withour Iſſue, yet the Feotter ſhall enjoy it during A's. gy” 2 


Eſtate. 


(Q. b) At what Time he may enter ſor the 


| Forfeiture. 


r. IJ Leſſee for Liſe aliens in Fee and dies, he in Remainder at 
Reverſion may enter after the Death of the Leſſee. Contra 
18 E. 3. 35. 17 All. 27. Curia. 


* 


1 383. Ik Tenant tor Lite of an Advowſon in Groſs levies a Fine cone 
391. S. C. ceo AL, Ok it, and before auy Claim made by him in Reverſion, che 


& S. P. Church voids, after he in Reverſton ſhall. not have Advantage of 
agreed, og the Forfeiture as to the preſent Preſentation ; becauſe betore Elec 
Juigmen tion made by him in Reverſion, the Eſtate of the Leſſee was not 


_ accordingly. 


_— Watt. Defeated nor deſtroyed, the which Election ought to be by Claim, and 
Comp. In- then this was a Chattel veſted in Leſſee betore the Election made by 
Cuts bim in Reverſion, Which cannot be deveſted after by the Jteſentat; 
donne on of him in Beverſion. Trin. 13 Jac, B. R. adjudged in Writ 


cap. 10. 


cites $. C Of Error upon a Judgment in Bank, in a Quare Jmpedit brought 


and Ivid by the Lellee between Spring and Sir Julius Cæſar. Jutratur Mich. 
181. cap 11. 11 Car, * . | 9 Fs 


Cites 8. C. 


8. Þ held 3. It Tenant for Life in Poſſeſſion levies a Fine, &c. the Leffor ſhall he 


according bounden 11 he does not enter within five Years after; Per Anderton and 


to the dE Periam; Bur Windham contra, tor by him it is in the Election of the | 
wy 8 Letlor to enter inimediately for the Forfeiture, or to expect the Death of th: 


daym. 219. Leſſee, Le. 40. pl. 51. Mich. 28 & 29 Eliz, C. B. in Bray bros 


Hill. 23 & Cale. 
27 Car. 2. 


B. K in Caſe of Whaley v. Tancred, per tot. Cur. and that there is no Difference between Leſſee for 
Life and Leſſæe tor Years as to this Point, contrary to the Opinion of Lord Coke in Podger“ Caſe 


9 Rep 106, and of Carlin Ch, |. in PI. Com. 374 a. 2 Lev. 52. 5 C. & 8. P. held according 
I's Vent. 241. S. C. & S. P. held accordingly. E 


2 Le. go. 4 If Tenant for Life ſuffers a common Recovery, though there be aſtet- 


pl. 89 5. C wards an Execution of it, yet he Forteiture which was by the ſuffering the 
adjidg %— Recovery 2s not toll d by the Execution; For ſince a common Recovery 


4 Le. 123. 


. Atleat is now by Common Uſage as a common Aſſurance and Con- 


S. C in to- Veyange, whereupon a Uſe may be limited and averr'd as well as upon | 
tidem Ver- a Fine or Feollinent, it was refolv'd by all the Barons upon great De- 
bis — Mo. liberation, that the Entry of the Remainder-man was lawful as well after | 


2% Pie The Execution as after the Fudgment, and that the ſuing Execution did 


423. P. 5 19 
e not toll rhe Entry. 1 Rep. 14. b. 15. b. Hill. 32 Eliz, Pelhams 
S. C adjudg- Caſe. 8 195 | OT e | 3 


ed a Forfeit. | . | | 
And. 227. pl. 243. Page v. Griffin. S. C. 


Parties agreed; and the Ch. Juſtice of B. R. was of Opinion that the Judgement was well given; 


Eut the Reporter ſays, Vide Brook Entre Congeable to the Contrary, and that the Law ſeems to be ſo. 


If A. is Te. 6. Tenant for Life and Remainder-man in Tail levy a Fine, it is no 


nant tor Life, Diſcontinuance of the Eſtate Tail, but is a Forfelture of the Tenan- 


CI cy tor Lite, of which the Remainder-man in Fee may take Advan- 


Tail, and tage after the Death of Remainder-man in Tail. Ow. 130. Hill, 43 | 


A and B. Eliz. C. B. Peck v. CharnelIl. | 


make Feoff- = 


ment by Deed, this is no Diſcontinuance, nor deveſting of the ſecond Remainder for each gives whathe 
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— 


Forfeiture in the caſe. This is a nota by the Reporter, that it ſeemed ſo to the Jutt ces. 1 Rep. 76. b 7. 
29 & 40 Eliz. B. B in Bredon's Caſe. : This part of Zredonꝰs Caſe has often been denied, and has 
been adjudged by Bramſton Ch. J. and his Companions a Diſcontinuance, becauſe a Feoftment is of 
another Nature than a Fine. Sid. 83. pl. 10. Trin. 14 Car. 2. B. R. cites Baker v. Hacker. 


In Bredon's Caſe 1 Rep. 76. a the Joining in a Fine held no Forfeiture, becauſe the Law (which 
abhors Wrong) will covitrue it to be firſt the Grant of him in Remainder in Tail, and afterwards 


the Grant of Tenant for Lite; But per Hale Ch J. Vent. 160. Mich. 23 Car. 2. B. R. in Caſe of 
Bulmer v. Pawler, the Reafon makes againſt the Reſolution ; For if the Remainder in Tail paſſes 
firſt, the Freehold muſt go by way of Surrender, and ſo drown ; but they ſhall rather be conſtrued 
to pals Infimul & Uno Fiatv. | 1 | | | 


6. If A. be Tenant for Life, and makes a Leaſe to B. for his Life, and 


B. dies, and the Leſſee re- enters, yet the Forteiture remains. Co. Litt. 
IS OR 2 „ | - 
. Tenant for Life in Remainder may enter for the Forfeiture of the 


firſt Tenant tor Lite, and it the Tenant for Lite in Remainder makes 
continual Claim, and the Alience dies ſeiſed, then he in the Remainder for 
Life may enter, aud if he dies before he enters, then he in the Remainder 
in Fee ſhall enter, becauſe he in the Remainder in Fee could not make 
any Claim; and therefore the Right of Entry which Tenant tor Lite 
in Remainder by his Entry thall go to him in the Remainder in Fee, 
in reſpect of the Privity ot Eſtate, and fo it is ot him in the Reverſion 
in Fee in like Caſe, tor he is alto Privy in Eitate. Co. Litt. 252. a. 


— — — 


(R. b) What Perſon ſhall take Advantage of a 
FE - Forteiture.. se. 


Who in reſpect of Eſtate. 


„ IJ Leſſee for Life Remainder in Tail, Remainder in Tail, . B. Entre 
Remainder in Fee to Leiſce are, and Leiſee inteotts the firit Congeable, 


Remainder, tf he alter dies withour lilue the ſecond Remainder I Th -_ 
may enter tor a Forfeiture; For the Feoffment deveſted his Eſtate, . ze. ir 


and the other could not ditpente with the Forteiture as to him. vas found 


*41 Att, 2. adjudged. Contra + 4: E. 3. 21. by Tak 
A | | that A. leal- 
ed to B. for Life, Remainder to C. in Tail, Remainder to W. the Plaintift in Aſſiſe in Tail, and 


that B. enfeofted C. and his Wife now Tenant in the Aſſiſe, C died wichout Heir of his Body, and 


his Wite held herſelf in, and after B. died, and the Plaintiff treſhly entred, and the Wife of C. ouſt- 
ed him, and W. brought Aſſiſe, and recover'd by Judgment; For though W. cannot enter for 


Alienation of B. to his Diſinheritance in the Life of C. who touk the Eſtate which was in the firſt. 


Remainder, yet, when C. died without Iſſue, now Entry is given to W for Alienation to his Diſin- 
heritance, by Reaſon that the Wife of C. agreed ro the Eſtate, and did not waive the Poſſeſſion, 
quod nota. Br. Entre Cong. pl. 82. cites 41 Aſſ. 2.———Br. Forteiture, de terres, pl. 84. 
ces 8. G 7 | | N FE 
Br. Entre congeable, pl. 8. cites 8 C. Per Wichengham, quod non Negatur, where the Feoff- 


ment was to the firſt Remainder-man in Tail, and his Wife who ſurvived her Husband. — F Itzh, 


Entre Congeable, pl. 25. cites S. C.——Br. Surrender, pl 3. cites S. C. 


2. It Tenant for Life, Rematider in Tail, Reverſion in Fee 
are, and Letlee inteoffs Revertoner, Remainder in Tail may enter 
for Forfeiture. 1 Rep. 140 adjudged. Chudlergh's Caſe. 

3. Leſſee for Lite, Remainver in Tail, Remainder ro the right 
Heirs of Leſſee, und be makes Fecolfment, Remainder in Tail may 


er, 42 E; . 8. Ec 3-4 bh, a5 Alt; —— 


4 Tf Tenant kor Lite be the Kemander in Tail, and he in Remain⸗ AA 


der * releates in Fee to the Leſice, and alter Leſlee aliens in Fee, and Fol . 
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ſtate. e 


after he in Remainder dies, his Iſſlie may enter for a Forfeiture. 
For his Eſtate was not amended by the Releaſe, (and though hig 
Father could not take Advantage ot it by Reaſon of his Releaſs 
yet that it 1s now gone). 43 All. 45. 5 5 g 
F. Ik Leſſee for Lite aliens he in Remainder in Fee map enter. 
17 Aft. 27. 18 E. Ze. 33. | - 5 | | 
6. Tf Leflce for Lite the Remander in Tail are, and Leſſee aliens 
the Remainder may enter for it. 2 H. 4. 20. b. 43 A, 45. ,; 
All. 7. admitted. . 0 e 
J. The ſame Law of a Reverſion in Tail. 3 I, 4. 1. 
8. Ik Tenant for Lite Remainder for Lite, Remainder in fee 
are, any Lellee aliens in Fee, the Remainder for Life may enter tor 
1 FREE BEES o.4 [CS 
| Remainder- 9 And in this Cale it the Remainder for Life does not enter, tie 


394 


man in Ele Remainder in Fee may enter to the uſe of the Remainder for Li 


Cannot enter 


during the to dcicat the Altenation, 50 E. 3. 4 
Lite of Re- Pt | 1 5 
n eee for Life, but he may enter afterwards, Mo. 18. pl. 64. Mich. 2 Eliz. 


10. Ik Tenant for Lite, the Remainder in Tail, the Remaindet 


in Fee gre, and Tenant for Lite makes Feottmenc, @nd after he jt 


ei in Tail dies, his Iſſue may enter for the Forfeiture, 

43 All. 47. 5 ; | 

S. P. per 11, So ik after the Alienation he in Remainder in Teil dies withaut 
1 Iſſue, he in Remainder in Fee may enter for the Forkeiture. For 

ver during DIS Remalder was develted by the Allenation. 43 All. 45. 

the Life of | YO | 355 3 | | 

| im in the Meſne Remainder he could not have enter'd; For he is eſlopp'd to claim any Thins 


therein during the Life of the Meſne Remainder-man, though the Alienation was originally. to his 


Diſinheritance. Mo. 18. pl 64. Mich. 2 Eliz. | 


12 Ik a Gilt be to two, and to the Heirs of one, if he who has bit 
for Lite aliens in Fee, the other who has the Fee may enter far the 
Forietwure. 45 All. 7. admitteg. 3 

a 13z3 Ik the. Lord of a Copyhold for Liſe leaſes or Years to com- 


mence at the end of Forteiture or Surrender of the Tenant for Lite, 


and aitcr the Tenant for Life commits a Forfeiture by making of d 


F eofment, ik the Lord will not enter for the Forfeiture pet the Lefiee 
kor Bears may; 19. 8 Ja, B. per Cur. between Mere v. Gidon. 
14. Ik a Gitt be to a Feme Covert and J. S. and to the Heirs ct 

the Body of the Feme by her Baron begotten and after the Baron 
dies without Iſſue, and after aliens his Part in Fee, the Feme hail 
not enter into this for a Forfeiture; For by the Death of her Va 
ron without Jive ſhe ought to be Tenant after Poſlibility of tir 


Remainder; But becaule ſhe was ſeiſed of this per My & per tout 


kor her Lite before this Eſtate vaniſhes, and ſhe had not any Eſtate 
m Remainder at the time of the Forfeiture. 45 AM. 7. adzudged. 
Br. Entre 15. Jt a Leſſce for Lite aliens tor Fee, and afterwards he in Rever- 


conpeable, 


Aci fon dies, his Heir may enter for this Forfeiture, 27 AM, ze. a 


S. C, — judged. * 41 Ed. 3. 21. b. adjudged. + 50 Ed. 3. 21. adzudged. 
Fitzh, Entre | J e | | 
Congeable, pl. 34 cites S. C. f Fr. Entre congeable, pl. 14 cites S. C. For tit! of Entry may 
deſcend from the Anceſtor to the Heir, —— Fitzh. Entre Congeable, pl. 36. cites e S. C. be. 
Done, pl. 7. cites 8. C. — See pl. 1. and the Notes. ES: 8 e 


16. Where the Tenant for Life had aliened in Fee, he in Rever/ion 


brought Mrit of Entry with thoſe Words, Ouia ea alienavit contra fer- 
mam Statuti &louceſiꝰ &c. and it was abated ; For this Statute makes 


mention 
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mention of Tenant in Dower aliening. Thel. Dig. 11) Lib. 10. 
cap. 28. S. 1. cites Hill. 3 E. 2. Entre 8. 


17. If Tenant for Life, the Rever/icn to a Feme Covert in Fee aliens 


to the Baron and his ſaid Feme, who has the Fee, and the Feme dies 
without Heir, the Lord cannot enter by the Eſcheat, nor for Forteiture ; 


For this is given to the Heir only, and here is no Heir, which was in 


z; Manner agreed. Br. Forteiture de terres, pl. 9). cites 39 E 3. 29. 


18, In Aſſiſe a Man leaſed to A. for Life, Remainder to B. in Tail, Re- Ar Nortel 
mainder to C. in Fee. A, aliened in Fee. B. died without Iſſue and did ture de ter- 
wt enter. C. may enter now, for the Alienation was to the Diſinheri- res, pl. S5. 
tance of them all, and yer at firſt he could not have entered, and fo cites 8 © 


might the Iſſue in Tail it B. had had Iſſue, and died; for when Entry 
is veſted in che Father, it ſhall deſcend to the Son, and there if the 
Alience for Lite had died, and he in Remainder entred, the Iſſue of 
him in the firſt Remainder may enter upon him in Remainder who is 
in by his Tenant for Life, as well as upon the Tenant for Lite, to whom 
bis Tenant for Lile aliened, For when he entered and agreed to the 
Remainder, he is in immediately by his Tenant who aliened, for a// 
the Remainders which paſſed by one Livery make only one Tenant in Law, 
and therefore the Entry lawful upon any in the Remainder, as well as upon 
the jirft Altenee, though he be in by Title, ſor now he is a Party to the 
Alienation when he hath agreed to the Remainder, for at this Day 
Man cannot have an Entry upon him who was in by Title, unleſs in 
ſpectal Caſes as here, where he is Party to a Wrong, and cannot have 
an Entry upon him who was ſeiſed a Year and a Day, which appears 
atten in the Book of Aſſiſes Neverthelets it is contrary at this Day, 


tor now a Man may enter upon the 2oth Alience il no Deſcent be had 


which takes away the Entry, or ſuch like. Br. 
cites 43 All. 45. Oe Eh 
19. Land was given 7 IV. and to A. and B. his Wife, and to the Heirs 


ntre Cong. pl, 85. 


g. in Fee. In ſuch Caſe, it A. dies leaving Iſſue, and M. aliens in Fee, 
}, may enter; And though the Donor had releaſed in Fee to W. and B. 
bekore the Alienation, yet it the Ine died without Iſſue after the Aliena- 
tn of N. and the Entry of B. yer W. cannot re-enter, becauſe the En- 
ity of B. was once good; But if . had not entred tor the Alienation 
in the Life of the Iſſue, the could not enter after the Death of the Iſſue 
vithout Heir of his Body; For then ſhe is in Effect no more than Te- 
tant tor 1te, where before the was Tenant in Tail. Br. Entre Cong. 
/ cites; 4 Aff. pl. . e „„ N 
20. Leaſe to B. for Term of Life, the Remainder to C. in Tail, the Re- 


his Feme in Fee, and after C. dyed without Iſſue, by which V. then entered 
ſor the Forfeiture, and well; For the Feollment was no Surrender to C. 
becauſe his Feme was joined with him who had nothing in Remain- 


| Gr with her Baron. Br. Surrender, pl 46. cites 3 H. 4. 12. 


21, A. makes a Leaſe for Life, Remainder to the Right Heirs of F. F. 
The Leſſee for life makes a Feoffment in Fee, in the Life of F d. -A. may 
emer... Jenk. 248. pl. 38. cites 9 H. 6. 5 

22. Where a Man enfeoffed the Father and the Son and the Heirs of the 
aber, and the Father made a Feoffinent in bee, the Jon may enter into 
ne Moiety for the Diſſeiſin to him, and into the other, becauſe it is a 


Pl. 36. Cites 22 H. 6. 51. is Es OS i a, 

33. And it a Mau gives Land to the Father and Son, and to the Heirs 

ite Body of the Father begorten, and the Father aliens in Fee with 

rand and dies, the Son may cuter into one Moiety tor the Diſſeiſin, 
555 | wen | ets 5 


05 


f the Body of A. and B. after which the Donor releaſes to M. and A. and | 


mainder 7o W. in Tail, and atter B the Tenant for Lite infeoffed C. and 


eoffment and an Alienation to his Diſinheritance. Br. Entre Cong.“ 
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and ſhall have his Action of the other Moiety. Br. Entre Cong. pl 
36. cites 22 H. 6. 51. Per all the Juſtices. _ 
4 Le. 217. 24. It Tenant tor Life be diſſeiſed and takes a Fine of a Stranger it i; 
8 s. P. 2 Forleiture, and yet he in Reverſion has bur a Right in Reverſion, 
J. C. „FE. | 2 | 2 
by Man. Per Manwood J. Le. 264. pl. 354. 19 Eliz. C. B. Anon. 
wood J. | Eg f IM | 
Quod Des negavit, becauſe the Leſſor at the Time of the Fine levied had nothing in the Reyes. 
ſion but only a Eight. | | 
2 Le. 108. 25. Leſſee for Life and he in the Rever/ton join in à Fine to a Stranger 
1 139-8 C. and after the R:ver/roner reverſed the Fine for Nonage. It was held that 
tr he thall nor enter tor the Forteiture, becauſe he joined in the Fine and 
Jo conſented to it; And atrerwards the Fine was reverſed Oo thy 


_ the Infant only. Cro. E. 124. pl. 3. Hill. 31. Eliz. B. R. Pigot v. 


Ruftell.- | 1 8 5 

26. The Right of a particular Eſtate may be forfeited, and he h 
has but a Right of a Remainder, or Rever/zon, Mall take Benefit of the 
Forfeiture; As it Tenant for Life be diſſeiſed, and he levies a Fine ty 


9 Le Diſſeiſor, he in the Reverſion or Rem inder all preſently enter upon 


the Dilieiſor tor the Forteiture. Co. Litr. 252. a. 

27. And ſv it is if the Leſſee, after the Diſſeiſin, had levied a Fine n y 
Stranger, though to ſome reſpects Partes Fines nihil habuerunt, yet it 
is a Forivirure of his Right. Co. Litt. 252 a, ; 

28, I Lettor infeofls firſt Leſſee, ſecond Leſſee may enter; Per Croke, 
Hetl. 55 Mich. 3 Car. C. B. Northen's Caſe. TT: 

29 A.leiſed of a Manor, and having Bona Fe onum de ſe within the 
Manor, leaſes Parcel of the Manor tor Years to B. and then makes au. 
other Leaſe ro commence after the Determination, Surrender, or For. 
teiture ot the firſt Leaſe, B was Felo de ſe. Whether A. or the ſe. 


cond Leſſee ſhall enter. Hetl. 55. Mich. 3 Car. C. B. Nortbers 


Caſe. 


(S b) Leaſe at Will. 
By what Words it may be created. 


1. IF a Man commands another to occupy his Land at his Will, 
I this is a Leale at Will. 11 0. 6. 33 b. | 15 


Sty 397. 2. It A. leales io B. habendum ar the Will of A. this ts a gh 
1 Leaſe ac Will; For by Conftrucrion of the Law this ts at the Wilk 
Roll Ch. J. A. u B.taabiuch as a Leale at Will is at the Will of the Leilor d 
in Cate of Lllice, and cannot be at the Will ot one only. Co. Lit. 55. (a. 


Farmer v. 
Lawrence. 


Tr was he'd, 3. So 1f A. lcaſes to B. habendum at the Will of B. this 18 d good 
115 . L.cale at Will; J or by Conſtruction of the Law this 1s at the Wil 

| ot both ior the Caule atoreſaid. Co. Lit. 55. Trin 9 Car. B. B. 
* Fol. $59. between 2% % aud Abe, Intratur * JD. 9 Car. Rot. 412. adjudged 


e pon Oemurrer, where it was pleaded, that it was agreed - 
ere Len Tween A. and B. that A. being polſefled of Land far Bears, M9 | 
ec the Leaſe PErMUT B. £0 put a Stack or Hay upon the Land ot Ys ſa long + | 


Ver. 


have a good Action ot Treſpaſs againſt him. Litt. S. 82. 


Eſtate. 
tpleaſe B. (now) to admit this to be a Leaſe at Will, then it is v Sd. Br. 
dhe Pill as well of A. as of B, Leaſes pl. 
;F.4. 1. but ſays, that 35 H 6. fol. ult, it was doubted, but it was not much argued in this 
ut; Quod Nota. In Debt on a Leaſe at the Will of the Plaintiff, it was doubted if ſuch Leaſe 
18 good, and the beſt Opinion was, that it ſhall be taken to be at the Will of the Leſſor and Leſſee, 
bo thar each ſhall be at Liberty; For otherwiſe it is not indifferent. Br, Leaſes, pl. 39. cites 20 


149. : 
4 Ik A. being poſſeſſed of Land far Bears, agrees with B. that he See Tit. Li- 


will permit B. to put a Stack oft Hay upon his Land fo long as B. Wed, . 


leaſes, this is not any Leale of the Land where the Hay is put, but emolker. 
40. - AE : 175 N 
5, Ablot leaſed Land at Will to F. N. for a Wiar, and ſo from Tear to 
Nur, rendring certain Rent to him and his Succeſſors at ſuch Feaſts. The 
Term commenced at Mich. and at Eaſter the Abbot died, and A. was 
defied Abbot, who after the Death of his Predeceſſor, and before any 
fatry, received the Rent at the next Time of Payment, and Moore, 
Brooke, Lee and Grenevile, held it to be a Leaſe ar Will, but Pol- 
rd e contra, who held it a Leaſe for a Year, and fo for another Year, 
till he be diſcharged ; For in the principal Caſe the Words (at Will) 
refer to the Occupation of the Land, and not to the Will of the 
Years ; And per Brooke, a Leaſe for Years, without ſaying for how many 
Years, is only a Leaſe at Will, Br. Leaſes, pl. 22. cites 21 H. J. 38. 
but Brooke ſays, Quære inde, becauſe Firzherbert held the contrary in 
14 H. 8. which fee at Br. Leaſes, pl. 13. FE | 
6. A Leaſe for ſo many Tears as Leſſor and Leſſee can agree, is a Leaſe Leaſe of 
at Will only by reaſon of the Uncertainty. Br. Leaſe, pl. 13. cites 14 _ for 
| e e Tear, 
H. 8. per Brooke. T -” > 
i 3 5 5 | OPT Rent, and 
cferwards for nine or twelve Years, as W. R. a third Perſon ſhould agree, by whom no Agreement 
was made, but the Leſſee continued in Poſſeſſion after the Year, all the Court agreed clearly that 
he was Tenant at Will; For it appears by the Deed that it was the Will of the Leſſor that he 
ſhould have the Land after the Term, though the Certainty of Years is to be nominared afterwards 
nd that a naked Agreement makes a Tenancy at Will, is proved by 15 E. 4.6. 2 Sid. 1 53. Paſch. | 
1659. B. R. Bedford v. Johnſon, e „„ | ES 


. Leaſe for a Year, and ſo from Year to Year as Jong as beth Parties By the beſt 
pleaſe, is only a Leaſe at Will; Quære. Br. General Brief, pl. 20. id args 
eng H. 8.10, © „„ | MY 


- Leaſe for 
„„ 3 2 Vears, and 
not at Will. Br. Tenant per Copie, pl. 17. cites 14 H. 8. 20. 1 


8. Leaſe to F. S. habend' to F. S. and F. N. for their Lives, rendring 
Rent; As to J. N. it is a void Leaſe, he not being Party, and he is 
not ſo much as Tenant at Will though he entred and paid the Rent; 
Per Wray. Cro. E. 116. pl. 16. Mich. 30 & 31 Eliz. B R. in Caſe of 
Reynold v. Kingman and Brown. _ 5 | HO 

9. Leſſee for Years of a Meſſuage grants totum Meſuagium ſuum ; And ſo it 
Grantee has but at Will; But by Grant of all his Intereſt and E/tate the * fig . 
Whole Leaſe paſſes. 2 Le. 78. pl. 102. Trin. 31 Eliz. in the Exche- e 
quer, Griffin's Cale, | | in the Caſe 


of one 


Winnibank, Ibid. 


10. If a Man having Lands or Tenements will let ſuch Lands or Te- 
nements to another, to have and to hold to him and to his Heirs, at the 
Will of the Leſſor, theſe Words (to the Heirs of the Leſſee) are void; 
for in this Cale, it the Leſſee dies, and his Heir enters, the Leſſor ſhall 


* 11. 
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11. So that by the Death of the Leſſee the Leaſe is abſolutely dens] 
which is proved by this, that if the Heir enters, the Leſſor ſhall haue 
an Action of Treſpaſs Quare Vi & Armis, before any Entry made iy 
the eller. C itt. --: ; 


12. If one makes a Leaſe of his Land to B. until his Debts are paid, | 


it was reſolved Trin. Paſch. 24 Eliz. C. B. as appears in the Bijhgy 
of Bath's Caſe, 6 Rep. 35. b. that this is bur a Leaſe at Will, u 
| Livery made, but it he makes Livery then he hath a Freehold. ber 

Coke Ch. J. 3 Bulſt. 100. Mich. 13 Jac. in the Caſe of Blamtygg y 

Blamtord. | 5 | | 

13. Grant to A. that he ſhall have the Rents and Projiis of the Ty 
makes him "Tenant at Will. Cart. 60. cites Cro. J. 659 [pl. 9. Hull. 

20 Jac. B. R.] Powſly and Blackman's Cafe, 5 


Same Caſes 14 Leaſe tor Years, provided that the Leſſee may enter at his Will | 


98 [ this is a good Leaſe determinable at Will, being Uno Flatu fo ; per 
in & C. Litt Velverton J. Her. 128. Mich. 4 Car. 2. C. B. in Caſe of Turner v. 
Rep. 235. Hodges cites 21 H. J. 14 H. 8. Es 7 
| | 15. A bare Agreement that F. F. ſhall have the Land will not amount 
to a Leaſe at Will, Dictum fuit & non negatur. Keb. 26, pl, -, 
Paſch. 13 Car. 2. iu Caſe of Monitas v. Baker. | 
16. If A. is poſſeſſed of Bl. Acre for a Term of Years, and grants it to 


B. generally, (not ſaying and to his Executors nor for what Term and ly. | 


tereſt) in ſuch Caſe B. is only 'Tenant at Will of the Term to the 


Grantor ; but it he deviſes Bl. Acre to B the whole Term palles ; tor if 


it ſhould be an Eſtate at Will it would either never begin or determine 

as ſoon as it begins by the Death of A. 1 Salk. 347. Mich. 3 W. & M. 

in B. R. ſays that this Difference was taken in Cafe of Germain v. 
| Orchard. 5 | 5 | 3 To 

Comb 177. 17. A. leaſes a Meſſuage to B. but after excepts and reſerves a Punt 
8. 2 Aa for the Uje of himſelf when he fhall be there, but that the Tenant may tn. 
TOR 303” 7) it at other Times, the Leſſee is only Tenant at Will of the Part fo 
S. C. held excepted and reſerved. The Court at firit doubted, but after ſom 
accordingly. Time taken by them to conſider of it, judgment was given that the 
8 LOS: Defendant was only Tenant at Will. 4 Mod. 12. Hill, 2& 3 M. & 
8 05 IS M in BK, Cudlip * Rundall. | $ 


jud ged ac 


cordingly.—— 12 Mod. 14. S. C. & S. P. admitted — Show. 310. S. C. held accordingly. 


8. b. 2] Created. 
By Act of the Party. 


1 5. [1 ] l F Leſſor at Will determines the W ill, and Leſſee continues 


Poſſeſſion, and pays the accuſtomable Rent incurr'd attet- | 


wards, he is Tenant at Will again. D. 2 El. 1793. 15. _ 
6. [2.] It a Man makes a Deed ot Leafe tor Lite, and bids him 
enter Into the Land according to the Deed without making an L. 


very, (it ſeems it is intended to be out of the Land, and fv no Ly | 
very within the View) this is a good Leale at Will, becautle — Le 


| 


Estate. 35 309 


agreed that Leſſee ſhall have ay Eſtate, and he cannot have other 
Eſtate without Livery, 18 I. 6. 16. b. 

J. (3-] If à an delivers a Deed of Feoffment to another the * Fe- In the Oct. 
olfee is Lenant at Will till Livery made, tor he ſhews his Will qy gina! ir is 
Delivery of the Oecd that he ſhall have the Land. | estce.) 
8. [J.] But it ſcems it a Han delivers a Oced of Feoffinent to 
J. which purports a Fcoffment in Fee co A. to the Uſe of B. there 
d. ſhall not be Tenant at Will till Livery made; for it appcars 
tat the Intent was that he ſhall not have any Thing to his own 

9. [5-] 59 It leems in this Cale Ceſtuy que Uſe ſhall not be Te⸗ 
nant at Will, tor he cannot take any Thing by the Intent of the 
Oced but that which was before in the Feoffece 
10. [6.] If a Yan covenanrs ro permit and ſuffer another to have, 
hold, and occupy certain Lands trom the Day ot the Date for Life, 
this is but a Covenant, and no Leaſe, and a the Law will not 
crpect any Livery, and theretore he ſhall not be Tenant at Will, 

Tr. 5 Jac. B. KR. between Tooker and Squier. | 

it. [7.] Before 27 H. 8. of Uſes, if a Man had made Feoſtment of 
Land co his own Uſe, and after the Feotlee fuſtered him to take the 
Profits, yet he is not Tenant at Will, but only at Sutferance. 17 I), 

„„ Bellowey 41. b. 42. Vide Littleton Sect. 462. = 

12. (8.] JE A. bargains and ſells Land ta B. by Way of Mort- Cro. J 659. 
gage, Npon Condition ro pay certain ſeveral Sums annually for {ix pl. 9 S. C. 
Years enſuing, and in the Deed is ſuch Covenant, “And ſt is cove-"* n 
« nanted and agreed between the Parties that the Bargainee ſhall not take n 
« any Profits Of the Land till there be Default of any of the Dayments Bargainor 
« aforeſatd” this will not make any Leaſe at Will, becauſe it is not i; in of his 
that the Bargainor ſhall take the Jrofits, but only that the Bar- er ana 
nainee ſhall not take chem, which ſounds in Covenant, and fo he e win 
15 Tenant at Suffterance and not Tenant at Yi, Mich. 20 Tac, of the Bar- 
B. B. per Cur, between Pow/eley and Blackinon, 1 gainee is 


F | : ES | ES 5 ood, and . 
ſudgment for the Bargainor. 2 Roll Rep. 241. 284. S. C. and the Chief Tuſtice and Cham- | _ 
berlaine held, that A the Bargainor was Tenant ar Sufferance; but Dode ridge and Haughton cited 


A i : en I - » X 3 £ : 
222 ĩðVLvßji ons =o i ren PI; 
\ 


Litt. fol. 108. that it was a Leaſe at Will, to which the others ſeemed to agree. — Palm. 201. 
S. C. —— Bridgm. 12. S. C. — 4 Mod. 48. Arg. cites S. C. thus, viz. A Mortgage was made 
of Lands for Payment of Money within the Space of five Years at ſeveral Payments; and in the 
fame Deed it was agreed, that the Mortgagee ſhould not intermeddle with the actual Poſſeſſion of the 
Profits until Default of Payment &c. afterwards the Mortgagor made a Leaſe of the Lands for fix 
Years; the Leſſee entered. the Money was not paid, and at the End of the Term the Leſſor had 
bis Eftate again; The Mortgagee without any lawful Entry, deviſed the Lands to his Son and died; 
and it was adjudged that the Deviſe was good, which could not be if the Leaſe made by the Morte . 
gagor had been a Diſſeiſin. | | e ? - 
9. If A. enters upon B. by the Agreement of the ſaid B. he is Tenant 1 
at Will, and not a Diſſeiſor; quod nora bene. Br. Tenant per Copie, 4 
JJ; i; „ - ” 
10. Before the Statute of 2) H. 8. of Uſes if Ceſtuy que Uſe of a Ma- 4 
Mor to which an Advowſon is appendant preſents upon an Avoidance by 4 
Sufferance of the Feoffee, yet it he be diſturbed he could not maintain a 4 
Gare Impedit, for he had not any Eſtate at Will. Kelw. 42. b. | 
11. If Leſſor makes Livery to another upon the Land by Aſſent of Leſſee, 1 
and in his Preſence, it is a good Livery; for the Aſſent ot Leſſee ſhal! | i 
make a Leaſe ar Will or a Surrender for the Time. 2 Roll Rep. s. TEE 4 
pl, 1. cites 40 Eliz. 6. per Cur, between Shepherd and Grey, © EE | | 
12. If 
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=—_— Eſtate. 


Bridgm. 14 12. If uant at Will be oufted by a Stranger, and he re-enters, he is 


S. C. and Tenant at Will to the Leſſor ; Held per Cur. Cro. J. 660. pl. 9. Hill. 


by ſuch 

Re entry he 

has reduced | | | 

the Eſtate to the Leſſor, and cites Ld Abergavenny's Caſe, D. 193, —— Palm. 201. S. C. 
2 Roll Rep. 241. 284. | | . N | 


20 Jac. B. R. in Caſe ot Powſeley v. Blackman. 


13. Leaſe by Tenant in Tail and him in Rever/ion 15 Life of the Leſſee 
Tenant in Tail dies without Iſſue. This is a Diſcontinuance by Ts. 


nant in Tail, and the Leſſee is only Tenant at Will to him in Rever. 


lion, notwithitanding his joining with Tenant in Tail. Cro, Car. 405. 
pPlüG. 4. Paſch. 12 Car. B. R. Baker v. Hawkins. „„ 
Brownl. 30. 14. If Tenant for Years holds over his Term, and continues to Pay his 
43. S.P. Rent quarterly as before, that this Payment and Acceptance of the 
| Rent amounts to a Leaſe at Will ; Per Roll Ch. J. on a Trial at Bar 
All. 4. Mich. 22 Car. B. R. Sir Tho, Bowe's Cate. oe. 
15. When a Feoffment is made on Confidence to perform the laſt Will of 
the Feoffor, it ſhall be intended by the Law that the Feoffor ought 
preſently to occupy the Land at the Will of the Feoffees. Cart. 60. 
Paſch. 18 Car. 2. per Brown Arg. cites Litt. S. 463. 
Entry by 16. There cannot be Tenant at Will till there is Agreement of bith 
Agreement Parties, or till there is an Entry ; Per Bridgman, Cart, 67. Paſch, 


_—_ "Ca. s. C. 8. 


Will and | e 5 . N 5 | | 
Ceſtuy que Truft is ſuch; Arg. Show. 315. Mich. 3 W. & M. A bare Agreement wil 
make a Tenancy at Will. 2 Sid. 153. Paſch. 1659. B. R. Bedford v. Johnſon. ——— To mike 


Eſtate at Will, it is not always requiſite that there be expreſs Conſent of both Parties, but i: 
ſuffices if there be ſomething tantamount, which the Law ſays there is in the Caſe of a Ceſtuy que 
Truſt; For every ſach 'Trult implies that the Leflor ſhall take the Profits, becauſe he is Ceſtuy que 
Truſt, which includes an Eſtate ar Will ; Reſolved. Sid. 458. pl. 1. Trin. 22 Car. 2. B. N. in 


Caſe of Freeman v. Barnes, —-— An Entry by the Conſent of the Parties makes a Tenancy at Will, | 


Arg. See Carth. 101, 


Vent. 80. 1. If Leſſor enters on his Leſſee for Years, he is Tenant at Will, 


Freeman v. Sid. 349. pl. 16. Trin. 19 Car. 2. C. B. Reſolved in Cafe of Barns . 


Barns, S. C. 5 72 | 
KS. Pb. Freeman. 


„ eld de. 


coruipgly by all, præter Morton. 


18. One that could read made an Agreement for a Leaſe for 21 Nears, 
The Leſſor himſelt drew the Leaſe but for one Year, and read it for 21 
Years, and after the Expiration of a Year ejected the Leſſee, and he 
brought a Bill in Chancery to be relieved upon all this Matter, which 
Was in Proot; but it was diſmiſſed with Coſts, tor it was within the 
Statute of Frauds and Perjuries, and being able to read it was his own 
_ bolly; otherwiſe if he had been een Skin, 159. Hill. 35 & 36 

Car. 2. Anon. in Chancery. 5 e 15 


5 1 . — . 
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(T. b) In what Manner a Leaſes at Will may 
- be made. 
By Act in Law. 
. 1 F the Grandfather enjoys the Land of the Son for Cauſ af 
1 Nurcure, he is Tenant at Will, 42 E. 3. 7. =_ 


— J F 


Eſtate. „ 


2. If the King grants Land to another and his Heirs Males, this SAY 
Grant is void for the Uncertainty, and Grantee ſhall not be Tenant Fol. Soo. 


— 


at Will. 18 0. 8. 9 Dn Rep. 43. b. * Altonwood's Caſe. Da. 1 
1. 43. | | 156 pl. 86, 


z. $0 if the King grants Rent or Land without limiting any EEE 
Eftate, the Orant is void for the Hncertatnty, and the Grantee ihalf 
not be Tenant at Will. Da. 1. 45. Dean and Chapter of Ferne's 
Caje. Contra 1) E. 3. 45. » 5 

4. It the King grants Land Probis Homiuibus de Dale, rendring 
Rent, they are Tenants at Will. D. 1 Ma. 100. Da. 1. 43. bd. 

5. Ik the King grants an Office to another at Will, and grants 
Rent to him for the Exercile for his Lite, yet this is determinable up⸗ 
on the Derermmation of the Office. Co. Litt. 2. 

6. A Feoffment was made habendum a Die Datus for Life of the Leſ- 
ſee, and a Letter of Attorney to make Livery, The Attorney made Live- 
15 the ſame Day it bore Date. The Livery is void as to the making it 
a good Leaſe, and yer the Leſſee entring and paying his Rent is Te— 
nant at Will ; As one entring without Livery is Tenant at Will to the 
Feotlog. Cro. C. 338. pl. 21. Mich. 10 Car. B. R. Bull v. Wyatt. 


* 
—— 


(b. b) [Leaſe at Will.) 


Out of what Eſtate it may be made. 


. 1 the King ſeizes Lands of Priors aliens, for Cauſe of War, 
| he may leaſe it at Will. 17 E. 3. 2. 17. b. | 8 8 

2. A. and J. his Wife, and T. and M. his Wife, were agreed upon 
Exchange of Land for Land, by which T. and M. entred, and after | 
infecffed A. and his Father in Fee, where they ought to have given to A. e f 
end F. his Wife in Tail, the Remainder to the rig ht Heirs of the Wife, 
and alſo T. and M. his Wife ſhould pay annually 408. 8d. to the ſaid 
A. and J. his Wife. This was arrear for four Years, wheretore A. and 
bis Wile entred, and T. and his Wife ouſted them, and they brought 
in Aſſiſe and recovered by Judgment, for by the Miſ-making of the 
Efate A. and his Wife were only Tenants at Will, and theretore the En- 
uy of A, lawful. Br. Ent. Cong. pl. 10. cites 45 E. 3. 20. a 


[ET 


(&. b) [Leaſe at Will.) 
To whom it may be made. 


| In reſpect of the Eſtate, 


INE Jointenant in Fee cannot leaſe at Mill to his Companion, 2 
becauſe by the Law they hold per mie & per tout, and the One Join- 
Ne may take all the Prolits, and the other has no Remedy, 11 0. 3 
6.34. (But Quere, tor if the one takes all the {rofirs, this part tor 
| | 55 | „ Years or 


Feofftment 


. Eſtate. 
2. Will to ig a Cort, and the other may take all from him, and this Leap 
his Compa- qt Will tolls them both.) ; hum, and this Leaſe 


nion. Co. 
Litt. 286. a. 
Ow. 502. 2. Two are Fointenants for Liſe; one aſſents that the other ſhould 
dee v. occupy and take the Profits to his own Uſe, this amounts to a Leak 
8 © and at Will, which one Jointenant may make to the other; But it one ſays 
Judgment to the other, © I will not occupy it.“ this is no Aſſent, nor is mace. 
Sy rial, Cro. E. 314. pl. J. Hill. 36 Eliz. B. R. Geanes v. Portman. 


Popham, the Sayiug „that he will not occupy” are Words in the Ne ative which will 
clude him of his Intereſt, but in the Caſe at Bar they will, becauſe thay are in the Amin. 


viz. that he ſhall occupy the Land ſolely, _ 


— 


G. b) Leaſe at Will Determination. 


What Act ſhall be a Determination. 


1. [Fa an leaſes Land at Will, and after grants a Rent-charge 
in Fee to another, thts is not any Oetermination of the Will; 


admitted 11 H. 6. 33. (But Quzre for what Rewedy ſhall the | 


the Grantee have for the Rent, for he ſhall not diſtrain the Beaſts 


of the Leſſee it the Leaſe continues, becauſe this was Paramount 


1 e 
i ; 1 at WAL „ covenants with a Stranger to 
ke a Feoflinent te him of ir, this is not any Determination of 
of the Leſſor the UBtll ill the Feoffment made ; for . ot 
PC OR. nant peradventure he never will make the Feoffment. 890.30 = 
mined. D G A 2 5 
18. b. Marg. | Bo 8 
186 cites 2 H. 6. 1) Fitzh. Aid de Roy, pl. 22. per Newton. —— D. 18. | WR 
3 ay Gp Ditference between a Feoffment by the 3 e at Wi, ö To. 20S 4 oY 


Rut by the 


by a Siranger who had a Right of Entry into the fame Land, for that is no Determination of the 
Will of the Leſſor. | ud Dei 


§. C but it 


Determina- _ 5 ä 
tion of the Will; for then the Act is lawful albeit the Will does continue. Co. Litt. 55. b. 


Rr Tenant 


1 E. £5 à Octermination of the Bill, 
„ e 4 


„„ CL 
pl. 29. cites 14 E. 497. 5 3 | 


. The Lefſor may by actual Eatry into the Land determine his | 


Will in che Abſence of the Leſſee, but by Words ſpoken our of the 


Land the Will is nor determined cill the Leſſee has Notice. Co. 


33 l Tenant at Will cuts down Timber Trees, or voluntarily pulls | 
Trin. _ down or proſtrates Houſes, this determines the Will, and the Leſlor 


the Trees 1 11 Ik e a Will 2 os he Land without the Aſſent af the 
the Trees g Lellce, and cuts down a Tree, this le u Determination of the Will, | 
ic e yocaufe otherwiſe would be Wrong in the Lellor. C9. Lit. 53 b. 


4. Jf a Man leaſes at will a Yanor to which a Common is | 
by Copy XC. qypenDant, and atterwards puts in his Beaſts to wo oy — it is 


1ay 


ige 
ill; 
the 
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nay have Treſpaſs for it. Mich. 28 & 29 Eltz. P. between 1a 29 fie. 


rave and Somerſet. Rot. 318. adjudged, cited Co. Litt. 57. | C. E. Wal- 


grave v. So- 


P. admitted, the Court heing clear of Opinion that Treſpaſs lay agai im, and ci 
. — Gouldsb. 72 pl. 17. 8 C. . | R 58 
5. Tf Tenant at Will grants over his Eſtate to another, though it N 
+he a void Grant, pet it amounts to a Determmatton of his Will. bol Ss. 
8. When a Man diftrains his Tenant at Will for Rent, and makes a 
Pound in the ſame Land, this making of the Pound there is a Diſ- 
charge of the Leſſee; Per Keble, quod non negatur. Br. Diſtreſs, 
L 30. cites 21 H. J. 32. | „„ : . 
g. I agree to ſurrender my Lands, is not a preſent and expreſs Sur- Co E 156 
render, Le. 178. pl. 230. Trin. 31 Eli. B. KR. Sweeper v. Randall. pl 39. 8 C. 
10. If Tenant at Will takes Feoffment of a Stranger it is a Determi- adjudged. 
nation of his Will. Cro. E. 116. pl. 16. Mich. 30 & 31 Eliz. B. R. 
Per Wray in Caſe of Reynold v. King nan. * 
11. There is an expreſs Ouiter and an implied Ouſter; Expreſs, as 
when the Leſſor comes upon the Land and expreſly forewarns the Leſſee 
to occupy the Ground no longer; and Implied, as if the Leſſor with- 
our the Conſent of the Leſſee enters into the Lands and cuts down 4 
Tree, this is a Determination ot the Will; for that it ſhould otherwiſe 
bea Wrong in him, unleſs the Trees were excepted, and then it is no 
Determination of the Will; for then the Act is lawtul, albeit the Will 
does continue. Co. Litt. 55. b. 5 | 
12. Tenant at Will is at the Will of both Parties, but the Will ſhall 
dot be determined by every Act; It Feme Leſſee at Will takes Baron, 
i a Feme Leſſor at Will takes Baron, although the Feme has put her 
Will in her Husband, yet it ſhall not be ſaid a Determination without 
the Election of the Leſſor or Husband to the contrary, Cro. C. 303, 
304. per Cur. Paſch. 9 Car. B. R. e Vñf 
13. If A. makes a Leaſe at Will to B. and he is oe, and then en- 
ters again, and 77 a new F/tate, the Will is determined; bur a Stran- 
ger cannot deterMine his Eſtate without his Conſent ; but in the prin- 
cipal Caſe he determined his firſt Eſtate by making a new Contract 
with the Diſſeiſor of his Leſſor; Per Roll Ch. J. Sty. 363. Hill. 1652. 
Locky v. Dumiloe. 5 


makes Leaſe to another for Tears, to commence immediately, but Leſſor and does an Act 


Leſſee tor Years agree that he ſhall not enter till after the Rent is due by oe * 


at Will, it 


J. R. Dinſdale v. Iles. ſhall de. 


Leaſe and Releaſe; Per Hale Ch. J. Vent. 244. Mich. 25 Car. 2. B. R. Hinchman v. Iles, S. 


wainſt the Leſſor for diſtraining his Goods for. the Rent Arrear at the End of the Year, and ad- 
pecially the Plaintiff in his Pleading having acknowledged the Leaſe for Years to commence in In- 


tereſt at a Time prior to the End of the Leaſe at Will. 3 Keb. 20). pl. 6.S. C. in Treſpaſs, 
nd adjudged per tot. Cur, tor the Plaintiff. Ou 


15. If a Settlement be made by Leaſe and Releaſe, if Tenant at Will 
20S nothing of it, it is no Determination; ſo to ſay 1 determin? 
) Nl is not enough without Notice to the Leſſee at Will, and that 
be will take Advantage of it. 3 Keb. 208. pl. 6. Mich. 25 Car. 2. 
8 R. in Caſe of Dinſdale v. Iles. SLE . 6. If 

ps 16. It 


14. In Debt for Rent the Plaintiff made a Leaſe at Will, and after If Leſffor, | 


Tenant at Will, this was a Determination of the Eſtate at Will; and Continuance 
Action for the Rent lies not againſt him, 2 Lev, 88. Paſch. 25 Car. 2. of the Eſtate 


4 . 1 " 
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termine it from ſuch Time as the Tenant at Will takes Notice of it, and before the Entry of the 
Leſſor, though this may prove a miſchievous Caſe in regard of the Frequency of Conveyancing by 
& 


—— Raym. 224. S. C. but is ſtated as an Action of Treſpaſs brought by Leſſee at Will - 


|\dped for the Plaintiff, becauſe the Leaſe for Years was a Determination of the ERate at Will 


D 


— . — on <a 


Determination till Seiſure. 5 Rep. 116. b S. C. 
of Eſtate at Will, though not of a Copyhold Eſtate. Her. 127 Arg. 


5 Rep 10 


404 _ Eſtate. 


ſoon as he knows of the Words) may take an Advantage of them as a 
Determination of the Will. Vent. 248. Mich. 25 Car. 2. B. R 
Hinchman v. Iles. 5 © : | 

17. A Man leaſes at Will, reſerving Rent, from Michaelmas as lo; 
as both Parties thall pleaſe, the Leſſor puts in Cattle, and yet diftrains 65 
Rent; The Leſſee brings Treſpaſs; The Letlor avows tor Rent upon 
the Leaſe ; The Leflee replies the Determination is good &c. Et Judic 
pro Quer? ; Eur if the Cattle had been put in privately without the Le. 
for's Knowleage, w Privity, or Notice, the Leſſee Will be liable for the 
Rent. And per Parker Ch, J. it ought only to be ſhewn that the Wil 
was determined and the Manner of the Determination ought to come 


in Evidence. Hill. 9. Geo, B. R. Harold v. Norman. 


© EY 


(z. b) What A in Law [is a Determination, of a 
5 : Eſtate at will. | . 


Ver the r. FF the Leſſor at Will be outlawed in a Perſonal Action, the 


Ede the Will is determined; For the King ſhall have the Profits 
Emblernents alterwards. 5 Rep. 1 10. b. Oland's Caſe 9 0. 6. 21. 

116. b S. C. —— Mo. 394, 395. S. C. but S. P. does not appear. Cro. E. 450, (bis) pl. to 
§. C. but S. P. docs rot appear, ——— Gouldsb. 190. pl. 136. S. C. & S. P. The outlawry is no 


3 Keb. 207, 


OQutlawry is a Determination 
| 13 Bur it is no Determination 
till a Scuure in Caſe ot Leſſor, nor an Extent till a Libe rate; Per Hale Ch. J. Vent. 248. Mich. 25, 
Car. 2. B. R. Hinchman v. Iles. . SEE Me 


Ard in ſuch 2. Tf Leſſee ac Will be outlawed in a erſonal Action | the Will 


exe aan is determined by it, 5 Rep, 116. b. O/and's Caſe. 5 
Ling a 7 ; 
| o 


have the Emblements. Ibid. 
5 Rep = 3. If a Feme leaſe at Will, rendring Rent, and after takes, Ba- 
„len,“ ron, this docs not determine the Leale, but Baron and Feine ſhall 


& n:! T2) | 
C &/Hen- Dave Action tor the Rent. Co. Litt. 55. vw. 

ſtead's Caſe | | | 185 | © : 
S. P reſolved, that without expreſs Matter done by the Baron after the Marriage to determine the 
Will, it is not determined. Cro. C. 304. Paſch. 9 Car. B. R. per Cur. S. P. accordingly.— 


Kelw. 162, 163. Arg. cites 35 H. 6. and 18 H. 6. S. P. 


5 Rep 10 4. So if a Leaſe at Mill be made to a Feme rendring Rent who 


a. 51-rc- rakes Baron, this daes not determine the Leaſe, but an Action lies 


- H-nil-ad's àgainſt them for the Rent or a Diſtreſs. Co, Litt. 55. b. 
"MC e : len | 


Cro. Car, 304. 8 P. per Cur. 


F. So if Baron and Feme leaſe at Will the Land of rhe Feme, Rel 


b.$.P.in dring Rent, and the Baron dies, yet the Leaſe ſhall continue. Co. 


5 Rep 10. 6. So ik a Leaſe at Will be made by two to two, and after one 


1 BE of the Leſſors or Leſſees thould die, the Leaſe at Will is not deter 


Caſe as to a mined in either of thele Caſes. Co. Litt. $5: b, __ 


Leaſe made | 


to ſeveral, and held to be no Determination of the Will, and though nothing can ſurvive, yet inaſ- 
much as every Jointenant is poſſeſſed per My & per tout, they ſhall be charged with the 3 


16. If a Leſſor ſays the Leſjce ſhall hold it no longer, the Leſſee (6 


— 0 A OIIEY 


— _—_— 


dent; E us ſo the Quzre in 10 Eliz. D. 209. (pl. oy is well reſolved And as to ys Leaſe : ar | 


Will by two reſolved accordingly, Ibid. 10. b. 


J. Where the Leſſor at IVill dies chi Leaſe 1s determined; For the D. 18. b. 
U if is determined by his Death; and where it is determined of the Marg. pl. 


ine Part, it is determined of both; and there if he OCcupies after, it 1 


ems that he is a Tenant by Sufferance, and fo 1t appears in Lib. Lit- 2 Fiteh 
2 l. ices 21 H. 6. * ; 
lleton. Br. Tenant per Copie, pl. 4. c 37. | Aid de Roy, 
pl. 22 per 


Newton, ——* Firzh, * but it ſhould be as it is in Br. (37.) 


9. If Tenant at Mill be oFhea, 206 his Leſſor diſſeiſſea, he may have Br. Repler. 
as without Regrels, and per Forteſcue and Yelverion J. he by < * 20. eites 
Irs re-entry caunot re- continue his Eftate, not the Eſtate of the Leſſor, and ; . 1 
nay have Treſpaſs without Regrels, bur there he did, and brought paſs, pl. 217. 
Treſpaſs ; and recovered, and yet by chem he cannor re-enter ; For by cites S. C. 
the Diſleiſin the Will ot "bis Leſlor is determined, and theretore can- 
not re-enter, Br. Entre Cong. pl. 46. cices 38 H. F 29. 

9. It che Letlor diſtrains jor Rent, and zmpounds the Diftreſs upon 
le Ground letten at Nil, the Will is determined. Co. Litt. 57. b. 

10. If a Man makes 1 a Leaſe at Will and * gies, now is the Will If in ſuch 
tetermined, and it rhe Letice continues in Polictlion he is Tenant ar Caſe Leflee 


Sutlerance, and yet the Heir by Admiſſion may have an Aſſiſe of poets * 
\ndanceſter againſt him. Co. Litt. 57. b. a n rows, 
Fee, the 


Heir hall have a Mortdanceſter; Arg. Ow, 28. cites 10 E. 4 * By. Terant by Copy &c. pl. 
w.cites 21 H. 6. 37- But quære wrt be nod other x ie of Tenant by Copy of Court-Roll, 


11, If a Man &c. will ler Lands and Tenements to another, to 
hve and to Hold to him and to his Heirs at the Will of the Leſſor, theſe 
Words (to the Heirs ot the Leſſee) are void; For in this Caſe, if the 
Leſſee dies, and his Heir enters, the Leſſor ſhall have a good Mon 
of Treſpaſs againſt him &cc. Lite. 8. 82. 

12. By which it is proved, that by the Death of Leſſee the Leaſe is 
aſoutcly determined, which is proved by this, that if the Heir enter 
the Leffor ſhall have an Action of T reſspaſs Quare vi et Armis betore 
av Entry made by the Leitor. Co. Litt. 62. b. 

13. An Extent upon the Leſſee will not determine the Will until the 
Likrate ; Per Hale Ch. J. Vent. 248. Mich. 25 Car. 2. B. R. Hinch- 
man v. Iles, 

14 It a Man makes a Leaſe at Will to two, and one dies, the Leaſe 
not determin'd. Freem. Rep. 45. pl. 613. n 1675 in an 
Anonymous Caſe. | | 


(A. c) Eſtate at Will. 


Wbo may determine it. 


JF a Stranger enters upon my Tenant at Will and ouſts him, „ y . 1. 
and ditſe1tes me, pet this 1s not any Determination of the s. C and 


Dill, but my Tenant at 2 muy Mal re- enter. "AE 3 Jas Torr 74 is 
8-5 B. . Nun chat 


\ ; 


"Pine | | | 405 | 
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Eee. 1 


75 pl. 1069 8 C. adjudg'd that if one enters by Title on the 


Br. Treſpaſs, pl. 227. S. P. Ut videtur cites 38 H. 6. 27. 


f d * ; | | r | 
e ie determine the Leaſe before the Year is ended. Per Holt Ch. J. a | 


. AAR A 


5 Entry of B. R. between Carpenter and Cullins. Per two againſt one, ami 
a Stranger that he is chargeable to the Leſſor for the Kent afterwards, * By 
[ : 
Leſſee, thou h it be by his Agreement, ſhall determine the Leaſe againſt the Leſſor, 
Covin, anleſ? the Leſſor be Privy to, and acquainted with it; 4 fair conceſſum. 
{ 


becauſe it i 
ee the Will is Sem Wa 

rownl. 88, 89. S. C. but ſeems only a Tranſlation of Yelv.—By the Diſſeiſin the Will of the 
Leſſor is determined. Br. Tenant by Copy &c. pl. 6. cites 38 H. 27. Tenant at Will 
ouſted by a Stranger may re-enter without Commandment of his Leſſor; For the Act of a Stranger i 
no Determination of the Will of the Leſſor. Br. Tenant by Copy &c. pl. 11. cites 11 E. 1 


2 By Diſſeiſin the Will of the Lef® is determin'd. Br. Tenant 
per Copie &. pl. 6.. cites 38 H. 6. 27. | 1 „ 
3. It the Letlee at Will be oufted by a Stranger, he may re-enter not. 


withitanding it has been heretofore controverted, and the Reaſon Is; | 


| becauſe he hath the firſt Poſſeſſion. Sty. 250. Hill. 1650. Per Roll 
Ch. J. and Nicholas J. in the Caſe of Ba ſey v. Lowdall. 


dw. 


(B. c) Tenant at Will. 
At what Time it may be determined. 


74. S. .a Day beiore the Rent Da), and ſo à oid Payment of the 


5 N _ Rent, Dibitatur Mich. 3 Ja, B. R, between Carpenter aud 
pl. 1069. Collins. | 1 55 | | | 


$ C. bor i 


S. P. does not appear. Brouwnl. 88, 89. 8. C. but ſeems only a Tranſlation of Vel). 


3 Mod. 150. Arg. cites S. C Leile: at Will rendering Rent cannot determine his Will but 
at Renr Day, unleſs he pay the Rent to the Day of Payment next after his Departure. Per Cur. did. 


339 Knightly v. Bulkly.—— AI. 4. Mich. 22 Car. B. K. Bowes's Caſe. 8 P.- It ne enters 


upon a Quarter, though but one Day, he cannot determine his Will. 2 Ld. Raym. Rep. 1008, 
Hill, 2 Ann. Per Holt Ch. J. at the Sittings at Weſtminſter, Title v. Grever, r.. 


2. If Tenant at Will rendering Rent Onarterly begins a new Huarter, 


and voluntarily determines the Will before the Quarter ended, yet he hull 


pay the Rent for that Quarter. All. 4. Mich. 22 Car, B. R. vir 
Thomas Bowe's Cale. = e 
3. After Commencement of the Year the Leſſee at Will cannot determine 


it tothe Prejudice of the Leſſor for his Rent, 2 Jo. 5. per Cur. 'Trin. 21 | 


Car. 2. C. B. in Caſe of Timberley v. How, 


| Kelw. 6. 4. A. demiles Lands to B. for a Tear, and ſo from Year to Tear, this 
b. Prin. 20 js not a Leale tor two Years and atterwards at Will; but it is a Leaſe | 


H. 7 —But or every particular Year, aud atter the Year is begun Leſſee cannot 


immediately Lincoln. 2 Salk. 41 3. pL. 4. 1699. Anon. 


V hen the | 
firſt Year is ended, or before. Kelw. 163. pl. 5. Mich. 3 H. 8. 


Collefted 5. A Leaſe at Will is determinable at the Will of either Party, 


from the Leſſor or Leſſee; but yet this Contract is to have a reaſonable Con- 


yy ſtruction. For neither Party can determine the Will to the Prejudice of 


the other ; For if they thould, ſuch a Determination of the Will would 
be traudulent, and a fraudulent and injurious Determination ot rhe Will 
is none at all; And therefore if the Leſſee ſhould determine the Will Fs 
| | | pa | : | . ore 


ve. . i. A ©enant at ill rendering Rent cannot determine his wil 


Eſtate. 1 


fore the Rent Day, he muſt pay the Rent, becauſe it is 2 fraudulent De- 
termination of the Will to avoid ſuch Payment; So if the Leſſee takes 


t i the Farm at Will from Lady- Day he cannot determine it at Michaelmas, 
7a though the Yearly Rent be payable by equal Portions, becauſe having 
— receiv d the Summer Profits tuch Determination would be in Fraud ot 


= of his Landlord ; But if he comes in at Michaelmas into Meadow or Paſ= 
te ture Ground, he may determine it at Lady Day if the Rent be payable Half. 
— Nearly, becauſe that is no fraudulent Determination, nor prejudicial to 

the Landlord, ſince the Landlord receives the Summer Profits. But 

if he be Tenant at Will of arable Land, and comes in at Michaelmas, he 
ant cannot determine the Will at Lady Day unleſs he has ſown it; becauſe the 
Time of ſowing being over, it would be prejudicial to the Landlord 
to let it lie tallow till the next Year; But if he determines it, having 
ſown it, he ſhall looſe the Emblements ; So in the Caſe ot the Landlord, 
If the Landlord determines his Will before the Rent Day he loſes his Rent; 
And if the Tenant comes in at Michaelmas into Paſt ure Mendow or arable 
Ground, the Landiord cannot determine his Will at Lady Day, becauſe 
that would be prejudicial to the Tenant, ſince he cannot receive the Summer 
Profit ; But uf che Tenant comes in at Lady Day the Landlord may deter- 
mine his Will at Michaelmas, ſince the Tenant has received the Summer 
Profits ; But in Houſes, If the Rent be reſerved Oliarterly or Half-Yearly, 
the Landlord cr the Tenant may determine the Will iu ever Rent Day, bes 
cauſe there is no Difference touching the Profits ; But it the Landlord de- 
rermines it before the Rent Day he loſes his Rent, and he mult give 
the Tenant a reaſonable Time ro remove, and it he determines it at the 
Quarter Day he mutt give him a reaſonable Notice before, or a reaſon- 
able Time afterwards to remove ; And it the Leflee determines the 
Will betore Rent Day he muſt pay the Rent, and it ſhall not be ap- 
portioned 3 And if either Party dies before Rent Day, this Act of God 
ſhall do neirher Party an Injury, and therefore the Leaſe in Caſe of 
Houſes thall continue till the next Rent Day; And it it be a Leaſe of 
Lands commenceing at Michaelmas, it ſhall continue till the Summer 
Profits be rece iv'd by the Tenant at Will or his Executors. 13 H. 8. 
16. Keylw. 65. Cro. Eliz, 175. Wynch. 32. Yelv. 74. Allen 4. 
191d, 339. Salk. 413, 414. 3 Salk. 222, and Cumb. 255. and 6 Mod; 
5. &c. | 8 e 1 „ 


. C.. 


—— 


(C. e) Tenant at Will. Determination. 


Hlow it may be determined. 


. X Tenant at Will cannot determine his Pill ſecretly without Yelv. * 
Notice to the Leſſor. Mich: 3 Ja. B. R. between Carpen- 7+ ond 


2 8. | 
fer v. Collins. Brownl. 89. 
3 | 5 i 1 3 SC. S8 . 

dut ſeems only a Tranſlation of Velv.—— Mo 774 pl. 1069. S. C. but S. P does not appear 

Br. Leaſes, pl. 53. Brooke ſays, that it ſeems the Leflee ſhould have half a Year's Warning. 

ty, 8y the Cuſtom of London where a Meſſuage is above 40 l. a Year Rent, there ought to be half 2 

ne 3 Warning given, and a Quarter's Warning where it is under. Skinn. 649. pl. 5. Tyley v. 
= 2. So if Leſſor ſays, I do determine my Will, this is no Determina- 


tion of the Will unleſs the Leſſee at Will has Notice of it, and will 

1 take Ad vantage of it. 3 Keb. 208. in pl. 6. Mich. 25 Car. 2. B. R. 

in Caſe of Dinſdale v. Iſles. 2 — — 
VEE (6:69) 
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5 5 Eſtate. 


'of the Leſ- 


(C. c. 2) Eſtate at Will. 


How the Rent to be on Determination. 


1. THE Leffor is always at Liberty to ouſt the Leſſee if he makes 

bis Leaſe with ſuch Words, (to have at Will of the Leſſor,) and 

the 'I enant is at no Prejudice; For if he holds till the /aff Day of the 

tear, and then Leſſor cuſts him, he ſhall rake all his Occuparion to his 

own Advantage. Per Frowike Ch. J. Kelw. 65. b. Trin. 20 H. », 

2. It Tenant at Will is ou/ted by a Stranger he ſhall not pay his Rent 

to the Leſſor. The Reaſon ſeems to be, becauſe it is a Determination 

of the Will of the Leſſee when he permits it, and will not re-enter; 

For ſuch Leaſe is at the Will of both. Br. Leaſe, pl. 13. cites 14 H, 
8. 10, Pet FRzherbere...:. — 5 


After Com- 3. Leafe de Auno in Annum ©namdin ambabus Partibus placuerit, 
mence ment | 


ae Year Leſſee enters on a third Tear and dies; Per Gawdy and Fenner, though 


ue cannot de. it Was a Leaſe certain at firſt but tor two Years, yet when he enjoy d 


Will to the terminable by either, fo that Action les tor. the Rent of that Year; 
Prejudice but per Popham it was a Leaſe at Will tor the third Year, and then 
ee determined by the Death of Leſſee. Et ad jornatur. Cro. E. 575. pl. 6. 
for for his g e beg 77S. P 
Kent. Per Mich. 42 & 43 Eliz. B. R. Agard v. King. | 


dermit his Pärt of 0 Third there it is a Leaſe certain tor that Year alſo not de. 


e 2: 


5. C. B. in Caſe ot Timberley v. Grubham How. 


Leſſee at Will cannot determine his Will Sithin the Year to 
the Prejudice of the Leſſor, but that he ſhall anſwer the whole Rent to 
the Leſlor. Browol. 89. Mich, 3 Jac. Carpenter v. Collins. 

5. A. leaſes a Chamber to B. 20 hold as long as Leſſee pleaſes ; Per Roll 

Cb. J. by the old Books this is as long as both Parties pleaſe, and it 

Leflor bring; Action tor the Rent it thall be intended that the Term 

was determined, unleſs Defendant ſhewed that he would have held it 

longer, and if the Time be determined Leſſee ought to pay the Rent 

prefently it no Time be exprefied for the Pay ment thereof, and the 

Avernent ought to be on the Detendanr's Side, viz. to allege that 

Plaintiff did not fuller Defendant to hold the Chamber fo long as he 

pleas'd. Sty. 39% Mich. 1653. B. R. Farmer v. Lawrence, _ 

1 Salk. 262. 6. Demiſe ar. Will paying after the Rate of 18 J. per Ann. during 
5 3 the Continuance of that Demiſe, the Reſervation ad Ratam on Leate 
ied at Will is not good where Time of Payment ſhould be very certain; 


that it being lor il the Tenant hold over a Day he muſt pay the Rent of the next 
uncertain Quarter. 4 Mod. 16. Hill 3 & 4 W. & M in B. R. Parker v. 


how lavg Harris. | 

the Tenant g 1 | Ce | oy : „ 
would continue in Poſſeſſion, being only Tenant at Will it might be a good Reſervation, 4 Mod. 
70, 8. K 2. | = | es 7 
79 Ws » : ; 


7. A. makes a Leaſe at Will to B. and afterwards a Leaſe for Years, 
to commence preſently, but Leſſor and Leſſee fer Years agreed that Leſſee 
tor Years ſhould not enter till after Rent- Day. Adjudged that this 
determined the Eſtate at Will, and that Action for the Rent lies not 
againſt B. 2 Lev. 88. Paſch. 25 Car. 2. B. R. Dinſdale v. Ifles. _ 
8. It there be a Tenant at Will, and the Leſſar dies the Day before 
tle Rent-Day, the Tenant may keep his Rent; Per Eyres J. Cumb. 
25 5. Paſch. 6 W. & M. B. K. Harding v. Brook, 1 


9.4 


Eſtate: 3 


9. A Compoſition for Tithes between the Parſon and his Pariſhioners Ibid. cires | 

vamdiu Ambabus partibus placuerit, if the Pariſhioner plows and ſows Cr. E. 575: 
the Parſon ſhall nor that Year recede and demand Tithes in Kind, but 4 ne 
muſt make his Election at the Beginning of the next Year; tor the 2 * 
Pariſhioner would not perhaps have ſowed his Land but that he relied Sid. 359. 
won his Contract; Per Holt Ch J. cited as a Csſe before Hale Ch. J. 14 H. 8. 10. 
2 Salk. 414. pl. 6. Hill. 7 W. 3. B. R. in Caſe of Legg v. Strud- 85 
wic k. 3 | | ; n 
10. In a Leaſe at Will the Tenant may determine his Will after Pay- Kelw. 65. b. 
ment of the Rent at the End of a Quarter, but not the Beginning, leaſt Trin. 20 H. 
the Leſſor ſhould loſe his Rent. 2 Salk. 413. pl. 4. per Holt Ch. J. 7 
a Summer Aſſizes at Lincoln 1699. 2 55 
11. The Leſſor cannot determine his Will in the Middle of a Ouarter 
without permitting the Tenant to have the Emblements; Per Holt Ch. 
|, ar Aſhzes. 2 Salk. 413 pl. 4. 1699. 5 1 . | 

12. A. holds at Will rendering Rent quarterly, Leſſor may determine; Salk. 222; 
his Will when he pleaſes ; Bur f he determines it within a Duarter he S C. — 
ſhall loſe the Rent which ſhould have been paid for that Quarter in T _ he 
which he determines it; ſo the Leſſee may determine it when he put oe Dog, 
pleaſes, but then he muſt pay the Quarter's Rent; Per Holt Ch. J. 4 Mod. . 


2 Salk. 413. pl. 5. Hill. 13 W. 3. B. R. Leighton v. Theed, Hill. 3 & 4 


3.R. in Caſc of Parker v. Harris. —— 2 Ld. Raym. Rep. 1008. Hill, 2 Ann, S. P. by Holt Ch. j 
itthe Sittings at Weſtminſter. Title v. Grevet. | 


13. 11 Geo. 2. Whereas great Inconveniencies thay happen to Landlords 
whe Tenants have Power to determine their Leaſes by giving No- 
tice to quit the Premiſſes by them holden, and yet refuſing to deliver up 
the Poſſeſſion when the Landlord hath eee wit h another Tenant for the 
ſame ; It is enatted, that in Caſe any Tenant (hall give Notice of his In- 
tention to quit the Premiſſes by him holden at a Time mentioned in ſuch No- 
tice, and ſhall not accordingly deliver up the Poſſeſſion thereof at the Time 
mn ſuch Notice contained, that then the ſaid Tenant, his Executors, or 
Alminiftrators, ſball from thenceforward pay to the Landlord or Ltfſor 
double the Rent or Sum which he ſhould otherwiſe have paid, to be le- 
ied, ſued for, and recovered at the ſame Times, and in the ſante Manner 
as the Hingle Rent or Sum before the giving ſuch Notice, could be levied, 
ſued for, or recovered ; and ſuch double Rent or Sum (hall continue to be 
paid during all the Time ſueh Tenant ſhall continue in Poſſeſſion as afore- 
„ 5 5 e 
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. 
What Actions ſuch Tenants may have; And where. 


. HrHE old Law doubted whether a Leſſee at Will could bring an 
Action of Treſpafs in his own Name; Per Bridgman Ch. J. 
Carth, 66, cites 18 H. 6. though now he ſaid it is otherwiſe. 

2. If I Jeaſe Land at Will, and a Stranger enters and manures the 
land, the Tenant ſhall have Treſpaſs of his Loſs, and I ſhall have Treſpaſs 
1 12 Loſs and Deſtruction of my Land. Br. Treſpaſs, pl. 13 1. cites 

Z, Te 4 Will brought Writ of Treſpaſs, where J. & was ſeiſed, 
aud lenſed to A. for Life, which A. leaſed his Eſtate 1% H. which H. 
| )) „„ ee 


ef 2 ie, AZ et er ESA o- 1; 


pl. 9. Lites 15 1 „ 3 = rh 
8. Gen Br. Waſte, pl. 131. cites 2 E. g. 22, S. P. per Cur. and Littleton quod fuit conceſſum 


| ive or ſell the ſeaſonable Wood. Br. Treſpaſs, pl. 3 27. cites 12 E. 4. 8. per Choke. 


kaſed to the Plaintiff at Will, and a Stranger diſſeiſed the 'Tenant hot 
Life, and ouſted the Tenant at Will, and he re-entered, and brought 
Treſpaſs, and averr'd the Life of the Tenant for Life as he ought ; per 
Cur. but he did not aver the Life of H. his Leſſor, and yet the Plaintiff 
recover'd ; for his Life ſhall be intended, quære inde ; for the Lay iz 
contrary by the Reporter ; Bur Brooke doubts, Br. Averment, pl, 25, 


— 


cites 38 H. 6. 27. 


1 bete 4. Tenant at Will who is oufted by one, who diſſeiſed the Leſſor, u f. 


at Will of 


T tor enter as it ſeems there; for he re-entered and brought Treſpaſs, and rec. 
Life be FT ver d. Br. Tenant per Copie, pl. 6. cites 38 H. 6. 27. ; | 

ouſted, and F. Alſo he may have Treſpaſs without any Regreſs ; for by his Regteſs 

then the he does not re-Continue his own Eſtate, nor the Eſtate of his Letfor; 


Leſſor dies, 
now the 


Per Forteſcue and Yelverton ; for by the Diſſeiſin the Will of the 


Leſſee hall Leſſor is determined, and he cannot have Action to recover his Eſtate 


have Treſ- as Tenant for Life or tor Years may by Afjz2 or Rjectment; for Te- 


7 


paſs with nant at Will has not any Eſtate certain, and yet he made Regreſs, and 


SO brought Treſpaſs, and upon all the Matter apparent in Pleading he 
Regreſs, hall recover by Award. Br. Tenant per Copie, pl. 6. cites 3s H. 
for when 6. 27. | | 5 | 

he may not 


| 2 the Law ſupplies ir, and the mean Profits belong to him; Per Gawdy J. Godb 145. Cites 
3 , . * 


Br. Entre Cong pl. 46. cites 8. C. 


6. If the Leſſee be diſturbed of his free Entry, Egreſs and Negreſi, 
which the Law gives him, he ſhall have his Action upon his Caſe, and 
recover his Damages, and this Action the Law gives to him &c. Co. 


Litt. 56. a. 


— 


(C. c. 4) Tenant at Will. What he may do. 
And where an A&ion lies againſt him &c. 
And what Action. | 
1. 4 Reſpaſs upon the Caſe lies againſt Zenant at Will who does Walt, 


or burns Houſes voluntarily, and not Action of Waſte. Br. 
Action ſur le Caſe, pl. 25. cites 48 E. 3. 25. 


Br. Tenant 2. He cannot cut Underwood without Licence, Br. Treſpaſs, pl. 


by Copy &c. 


402. cites 2 E A. 8 


Some held that the may cut Underwood, or ſeaſonable Wood, before that he is diſcharged ot 
countermanded. Br. Treſpaſs, pl. 316. cites 8 E 4. 6. 7. | | 


He may 
nderwoods or Shreds, but not Oaks nor Timber Trees ; Per Tremayle, quod non Negatur, and 


therefore he may grant them over. Br. Tenant by Copy, pl. 14. cites 21 E. 4. 5. 


3. It ſeems that as long as Tenant at Will is not countermanded he 
may cut ſeaſonable Wood &c. Bur Littleton ſaid, that then he ought to 
lay that they have uſed ſuch Cuſtom in the Country to cut ſuch Un- 

derwood; For otherwite the Juſtification is not good; Quere inde. 
Br. Waſte, pl. 114. cites k. 4. 6 


. f : 7. 1 is ; Sig 5 
4. If a Man leaſes 20 Acres of Mood at Will, the Leſſee may cut Trees 


ſealonable, but not the great Trees, and he may fell the Wood — 28 


—— or wer — —_ 8 8 : * hy q F 1 * FEY 
* 


Leſſee at Will of 20 Acres of Wood may cut ſeaſonable · Trees, but not great Trees, and he ma 


apy my — 


,, 


. «a . a. © vo ore „ . — 


Eſtate. 
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able, or give, or do as he will with it; For it cannot otherwiſe be in- 
tended 3 For he cannot make thereof other Profit. But of Eſtovers, 
viz. Houſebote, he ſhall have only tor Reparation of the Houſe, and 
cannot expend to other Uſe ; Per Choke. Br. Waſte, pl. 126. cites 
12 E. 4. 8. ; 3 1 | ER | 3 
J. Leſſee at Will of a Mine may take the Oar and ſell it, for he can Br. Waſte, 
make no other Profit. Br. Treſpaſs, pl. 327. cites 12 E. 4. 8. Per 47 
Cucsby. . 1 5 bo & S. P. 
| | ö ; | 8 1 „„ 5 „ | But it ]. 
leaſe 20 Acres of Land at Will in which is a Mine, the Leſſee cannot dig. 


6. Tenant at Wil may grant to another that which he himſelf may 


lawfully do. Br. Treſpaſs, pl. 362. cites 22 E. 4. 5. 

J. But he cannot grant over his * Intereſt ; Per Brian, Ibid. ©  »$SP.mo_ 
| | | VV | 55 ) 
he who has Licence may grant it over; For this continues only till he has Warning, and ſo ſee 
that he ſhall have Warning. Br. Tenant per Copie | 
no Intereſt certain, Ibid pl. 15. cites 27 H. 6. 3. 


„ pl. 14. cites 21 E. 4. 5.——S. P. For he has 


8. If Tenant at Will cuts down Timber Trees, or voluntarily pulls The Leſſor 
down and proſtrates Houſes, the Leſſor ſhall have an Action of Trepaſs cannot take 
rg oy * 2 . J : them, bur 

againft him, Quare vi & Armis ; For the taking upon him Power to but hal!“ 

cur Timber, or proſtrate Houſes, concerns ſo much the Freehold and have an Ac- 
Inheritance, as it amounts in Law to a Determination of his Will, and tion upon 


lit has been adjudged. Litt. S. 71. and Co. Litt. 5. a, ad” ad 
| -: HET SDYs 
But Fairfax and Jenner Contra; For he cannot have Waſte, as againſt Tenant for Years. Br. 


Treſpaſs, pl. 327: cites 12 E. 4. 8. Cart. 66. per Bridgman Ch. J. S. P. cites Litt. S. 71. and 22 
E 4.6. and 27 H. 8. 3. e | | Ek 


9. IfT lend to a Man my Sheep &c. he kills them, an Action of Treſ- 
paſs lies notwithſtanding the Lending. Litt. S. 71. And the Reaſon 
1s, that when the Bailee having but a bare Uſe of them, takes upon him 
an Owner to kill them, he loſes the Benefit of the Uſe ot them, or in 
theſe Caſes he may have an Action of Treſpaſs upon the Caſe tor this 
Converſion at his Election. Co. Litt. 57. a. e . 1 

10. Treſpaſs quare vi & armis &c. was brought againſt Tenant at 4 Le. 167. 
Will for curting down Trees 3 and upon Demurrer to the Declaration it pl. 27. S C. 
was agreed by all, that Waſte Would not lie 15 him; and therefore r 
xdjudged that this Action was well brought. Goldsb. J. pl. 1). Mich 8 J. 
29 & 30 Eliz Walgrave v. Somerſet. . | - 

11, For negligent burning the Houſe by Tenant at Will no Action lies ; But if he 
For he comes in by A& of the Party, and it was his Folly that he did e og 
dot provide for his Remedy. Cro. E. 177. pl. 10. Mich. 42 & 43 Treſyat 
Eliz, B. R. Counteſs of Salop v. Crompton. 55 lies; And 


| | | | | | reſolved, 
that for the negligent burning the Action lay not. Cro. E. 934. pl. 22. S. C. 


12, Statute of Gloucefter, cap. F. extends not to a Tenant at Will, 
E therefore tor permiſſive Waite ghe Leſſor has no Remedy kat all. 
0. Litt, 57. a. ne ? 1 | 3 
13. Waſte lies not againſt Tenant at Will for pulling down Houſes, Br. Te- 
wy Trees &c. but an Action on the Caſe ; Arg. Hetl. 35. Mich. 3 paſs, py 2275 


e 4.8 — 
| IE | | | 5 | 2 Bur if he 
Pulls down the Houſe he is a Treſpaſſor Ab Initio; Arg, Arg. Cro. C. 196. -——Por the Privity of 
tie Leate is determined by this Act done, which his Eltate permits not. Cro. E 784 Counteſs Salop 
y Crompton; Per Gawdy ].—— His Intereſt is determined, and he is become a Stranger by volun- 
ba doing an Act which could not be done by his Intereſt, and determines his Will; Per Popham. 


14. Inditement 


- Aa + 
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412 3 Eſtate. 


it is com- 
monly a- 
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Tenant at Will afterwards is void, becau 
had been reſol ved againſt the Opinion in 12 E. 4.13. 


14 Inditement lies againſt a Tenant at Will for ſuffering a Houſe on 
the Highway to be ruinous and likely to fall down, 1 Salk, 357, pl. z. 
Trin. 2 Atin, B. R. The Queen v. Watts. 


(C. c. 3) Leafes or Grants by Tenant at Will, 
9 Sood or not. 


\ 
thees J. Jo. IL ies to it, but that the Leſſee might well ſay that he had no. 
Mi Bard 41 thing; Per Anderſon. But per Mead Contra, 4 Le. 148. pl. 259. 
«liz. that Paſch. 25 Eliz. C. B. in an Anon, Caſe. DN 
the Leaſe N N | | 
was good except againſt the firſt Leſſor in the Caſe of Sparke v. Sparks, 


| Cited per 1. Be AS E for Years by Tenant at Will is zo good between the Par. 


2 Le. 46. in 2. If Tenant at Will, or for Years; or at Sufferance, make a Leaſe 
pl. 59. 8. C. for Years, it is a Diſſeiſin, and a Tenant at Will thereby gains a 


By 1 Freehold, and claims a greater Eſtate than he ought ; Per omnes ]ul. 


S. P. as ticiarios. Ow. 28. 30 Eliz. in Rouſe's Caſe. 
holden by | | 5 2 

all the juſtices. S. C. cited 4 Le. 149. per Anderſon. _—— But it is not a Diſſeiſin Parti- 
bus Invitis ; for if it were otherwiſe, neither a Fine nor Recovery ſuftered by Leſſor during the Poſ- 


ſeſſion of his Leſſee for Years is good, for he holds by Agreement, and whoever holds by Agtee- 


ment is my Tenant at Will, and I have the Eftate ; Arg. Cart. 198. BY 6. Paſch. 9 Car. B. R. cites 
Cro. C. 302. Blunden v. Baugh. — Jo 316. S. C. and Judgment in C B. was reverſed, 


3. If Tenant at Will leaſe for Years, rendring Rent, he ſhall have 
no Rent till Entry of Leſſee, tor it was not a perfect Coutract; otherwiſe 
it is where a Man ſeiſed of Lands leaſes the ſame; Per Dyer Ch. |, 

| 4 Le. 25. pl. 95. 15 Eliz. C. B. in an Anonimous Caſe, 

No. 189 in 4. It Tenant at Will grants over his Eſtate to another, and the 
pl. 336i Grantee enters, he is a Diſſeiſor, and the Leſſor may have an Action of 
e Fac Treſpaſs againſt the Grantee; tor albeit the Grant was void; yet it a- 
tis com- mounts to a Determination of his Will, Co. Litt: 59. a © 


greed, that the Leſſee of a Leſſee at Will is a Diſſeiſor. — 3 Mod. 150. Arg. cites Ld. Coke's 
Comment on Litt. S. 71. and ſays, that what Ground Ld. Coke had for ſuch an Opinion is not 
known, and that the Year Books quoted in the Margin will not warrant it; for they are in no Sort 


parallel. 


Agreed per F. If Leſſee at Will makes a Leaſe for Years to commence in futur, 


5 7g e it is not a preſent Diſſeiſin. Noy 56. in Caſe of Cooper v. Columbell. 


Juſtices, Godb. 15. and denied 14 E. 4. to be Law. 


Cro. E 830. 6. If Leſſee at Will leaſes to B. for Vears, and Leſſee enters, Leſſed 


2 43 only is the Diſſeiſor. Noy 56. in Caſe of Cooper v. Columbell. 


Eliz. C. B. Shaw v. Barbor, S. P. agreed Jo totam Curiam, and that a Releaſe or Copfirmation to 
e the Privity is determined; and Walmſley faid, that ſo it 


(c 


8 


C. c. 6) Actions. 
Tenant at Will and Leſſor. 


Inter ſe. 


T EASE at Will ®uamdiu ambabus Partibus placeret, yielding 10 J. 
Ouarterliy, in this Caſe every Oſiarter's Rent is a ſeveral Debt, 
ind di tinci Actions may be brought for each Ouarter's Rent. 2 Vent. 129. 
Hill. 1 X 2 W. & M. in C. B. Welby v. Phillips. 8 9555 
2, In Debt for Rent, the Plaintiff declared on a Leaſe of a Rectory Nod. 3. pl. 


ſr one Year, and fo from Year to Year as long as both Parties pleaſe, 10 8 C ac- 


rndring Rent, and this Action was brought for Rent arrear the third <vrdingly, 
Jur after the Demiſe, without averring the Continuance of Poſſeſſion. rs Wee, 
after a Verdict tor the Plaintiff, it was moved in Arreſt of Judgment, 
that this was but an Eſtate at Will in the third Year, and therefore the 
Plaintiff ought to have averred that the Poſſeſſion continued; but per 
(ur, this is azded after Verdict, and ſo would not arreſt the Judgment. 


vid. 423. pl. 2. Mich, 21 Car. 2. B. R. Goſtwick v. Maſon, 


(C. c. 7) Tenant at Will. 


What ſuch Tenant may claim as appertaining 
"20 him. © e 


l HERE T7enant at Will of a Manor is, which has Villeius re- 
gardant to it, if the Villein purchaſes Land, and the Tenant at 
Nl enters, he ſhall retain it as Perquiſite. Br. Tenant per Copie, pl. 
cites 21 H. 6. 37. per Paſton. 5 = 
2. A Tenant at Will ſhall not be allowed in Chancery any Thing for 
Injrovement, unleſs it were in his Bargain; So for Reparations, tor he 
v not bound to repair; So if he ſets up a Malt-Mill, tor this he might 
laye carried away &c. Per Trevor Maſter of the Rolls, Mich. 2 Geo. 


— OT 


(C. c. 8) Tenant at Will. 
Pleadings. 


. Tepe of Trees cut ; The Defendant ſaid, that the Place &c. 
. Was the Franktenement of J. N. who leaſed to him at Will &c. 
and no Plea, per Cur. if he does not ſay that he entred and cut, and ſo 
Julifes ; Quod Nota; wheretore he ſaid ſo accordingly to the Part, 
ad the firſt Plea tor the reſt to try the Law, but the Court was againſt 
lim, Br. Treſpaſs, pl. 8. cites 2 H. 6. 13. 
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«i Treſpaſs, a Man cannot ſay that A. was ſeiſed and leaſed tn, 

Will who granted his Eftate to the Defendant, tor it is no Eſtate ang 
therefore cannot be granted, and therefore a Que Eſtate of the rn 
at Will is not good. Br. Que Eſtate, pl. 38. cites 27 H. 6, 3. 


S. P. where- 3. He who pleads that he is Tenant at Will ſhall few How, vir 
by Demiſe, or as Copyholder, or as Tenant by Sufferance, or th 


a. Av. 


tain by De. like. Br. Pleadings, pl. 85. cites 5 E. 4. 12. 
miſe of the TR 8 
Lord &c. and then well. Br. Tenant per Copie &c. pl. 8. cites S. C. 


4. It was ſaid by Littleton in a Note, that Tenant at Will of a Many 
to which Villeins are regardant, cannot diſable them in Action brought 
by them againſt him as a Termor may; Quære inde. Br, Tenant per 
Copie &c. pl. 18. cites 14 E. 4. 6. . | 1 
F. In Treſpaſs, the Defendant intitle himſelf by a Leaſe for Years mat, 
by one who was Tenant for Life, the Rever/jon to the Plaintiff, and tba 
the Tenant for Life, who leaſed to the Defendant, died ſuch a Day befor 
the Term ended; and that the Defendant, as ſoon as he had Notice of the 
Death of the Tenant for Life, his Leſſor chaſed out his Beaſts, and th 
Treſpaſs meſne between the Death of the Tenant for Life and the Chajny, 
And by all the Juftices of B. R. this is no Plea after Notice; For he 
ought to take Notice in convenient Time, and therefore ought to plea 
what Day his Leſſor died, and at what Place, and where the Land lin, 
and that he chaſed out his Beaſts ſuch a Day after the Death of his Leſir, 
and then it lies in the Diſcretion of the Juſtices, if he chaſed out in les. 
ſonable Time or nor, and if he took Notice accordingly or not; and 


ſo was the Opinion of all the Juſtices thete. Br, Treſpaſs, pl. 366. 


cites 22 E. 4. 27. 


—Y —_ 
* * 7 


( D. c.) Tenant at Sufferance. 
[bo is.] 


ferance is 
made by Lach 
Laches of 


of Entry can be imputed to the Ring, Co. Litt. 5). b. 


the Leſſor, which Laches cannot be imputed to the King; Per Manwood Ch. B. 2 Le 143 Pl. 


178. 33 Eliz in the Exchequer, in Sir Moile Finch's Caſe.— And therefore where the King len. 


ſes upon Condition, the Leſſee, when the Condition is broken, is not a Tenant at Suſterance, not 


ſhall have the Profits of the Lands to his own Uſe, but the Law ſhall account him to be a Bailiff of 
his own Wrong, and ſo be accountable to the Queen, but no Intruder till Office be found. Ibid, 


Grandfather, 2, If gVan leaſes at Will and dies, and afterwards Leſſee continues 
Will, Pa. Potiethon, thalgh the Leale was determined by the Death of th 


ther end Lelfor, yet Lefice is Tenant at Sufferance, Co. Litt. 57 b. 


Son; The | | 1 | . wy _ 
SGrandfather died; The Father entred and paid the Rent to the Leſſor, and died in Poſſeſſion. Ad- 

Judged that it was nor any Deſcent ; For the paying the Rent explains by what Title he entred, and 
10 he ſhall not be a Difleiſor but at the Election of another; Arg. Le. 121. pl. 143. cites Ship. 


wirh's Caſe. —— And. 154. pl. 184. Hill. 27 Eliz. Skipwith v. Conies, S. C. adjudged. 


Co. Litt. 3 3. If A Guardian after the full Age of the Heir continues in Poſſeſ- 
2 ag.“ ſion, he is not Tenant at Sufferance, but an Abator, becaule his 


. Eltate is created by Act in Law, Co. Litt. 57. b. 
2 Le. i. | | | | - 


* 


in pl. 182. he is not a Diſſeiſor, nor has any greater Eftate in the Land. 


Every Te- 1. 1 Leſſee for Years of the King holds over his Term, yet he is 
nant at Sut- not any Tenant at Sufferance, but an 1ncruder, becauſe no 


4. Cu 


3 ew . 


EDS 


—_— 2 


FFC 


S*S 
3 "as 


| 4 Ceftuy que Uſe is only Tenant at Sufferance if he continues poſ- Ka, "9 


ſeſſion, and cannot juſtify the Occupation of Land againſt the F b. pl 2. 
Kelw. 41. b. pl. 2. and 42. b. at the End of pl, yy Paſch. 7H. 1 Mich, 18 H. 


Frowike. 1 N 
Pleaſure of the Feoffee by the Common Law, and if his Occupation be againſt the Will of the 


Feoffee It is a mere Tort; Per Frowick Ch. J. 


5. A. Ceſtuy que Uſe for Life, Remainder to B. in Tail. A. ade 2 
Leaſe to C. for the Life of C. and C. continued in Poſſeion after A's Death. 
It was held by the Juſtices of B. R. and C. B. that C. is only Tenant at 
Snfferance ; For the Leaſe made no Diſcontinuance of the Remainder. 
becauſe he had Authority by the Statute 1 R. 3. 1. ro make a Leaſe, 


Grant or Feoitment, bur this ought to be intended of ſuch Eſtate only 


as he may lawtully make. D. 57. b. pl. 1. Mich. 35 H.8. Zouche's 


Caſe. | 
6. If Tenant for Nears holds over his Term, he is Tenant at Sufferance 
and his Deſcent ſhall not toll an Entry; Per Dyer. Ow. 35. Mich. 1 ; 
& 14 Eliz. Anon, | 3 4 OR 
7. Bur if Tenant pur auter vie holds over his Term, he is an Intruder, Cro. E 238. 
and his Deſcent ſhall take away an Entry; Sic dictum fuit, and con- pl. 8 Trin. 
Z. 


ceſſum fuit; Per Dyer. Ow. 35. Mich. 13 & 14 Eliz. Anon. * N Wray 


5 = ſaid that it 
was held at an Aſſembly of all the ſuſtices, that if Tenant pur auter Vie continues in Poſſeſſion af- 


ter the Death of Ceſtuy que Vie, he is bur Tenant at Snfferance, and his Deſcent ſhall not take away 


an Entry; which Gawdy agreed, and that 18 E. 4, 25. is not Law. 


g. Leaſe made October 18th. for 21 Years from Mich. preceding; Le. 296. pl. 


Leſſee entred Craſtino Mich. Per Coke ot Counſel, Leſſee 25 Tenant 495. S. C. 
at Sufferance, and not a Diſſeiſor, becauſe of the precedent Communi- in totidem 


cation of a Leaſe. 2 Le. 71. pl. 96. Mich. 29 Eliz. B. R. Criſp v. 8 50 
Golding. „„ „ bier s * 
| ar KF. 


does not appear. 


9. Tenancy at Sufferance cannot be after the Ceſſer of an Eſtate of In- 
beritance; Arg. Le. 91. pl 114. Mich 29 & zo Eliz. in Caſe of the 
Earl of Arundel v. Ld. Dacres. TE . 
10. Leaſe for Life on Condition to be void ; After the Condition broken 3 Le. 152. 
he is but Tenant at Sufferance, and not capable of a Releaſe. Cro. E. Pl. 204. S. C 
238. pl. 5. Trin. 30 Eliz. B. R. Allen v. Hill. e 477 Arp 


ſays it was 


_y the Opinion of the Court of C. B. — 2 Le. 145. per Manwood Ch. B. in Sir Moile Finch'y 


11, None can be Tenant at Sufferance but he that comes in by Title ; 
Arg. 2 Le. 147. pl. 182. Trin. 30 Eliz. B. R. in Caſe of Berry, alias, 
Perry v. Goodman. . : 5 CEE 
12, Tenant at Sufferance is in Truth a Tortfeaſor, by which his taking 
the Profits is not ſuch as is intended by the Statute 32 H. 8. 9. of buying 
Tiles; Per Wray Ch. J. 3 Le. 233. pl. 317. Mich. 31 Eliz. B. R. in 
Caſe of Pike v. Haſſen. —- 5 | | 
13. In Caſe of a common Perſon, when Leſſee for Years holds over his 
Term, he is become Tenant ar Sufferance, and juch a Tenant ſpall not 
pay Rent, ſor it is the Folly of his Leſſor, to {utter his Leſſee ar Suſſer- 
ance to continue Poſſeſſion of the Land atter his Term. 2 Le. 143. pl. 
178. 33 Eliz. in the Exchequer, in Sir Moile Finch's Caſe, LAGS 
14. If Tenant in Tail makes Feoſfinent in Fee to the Uſe of himſelf in 
Fee, and after leaſes for Tears and dies, the Iſſue is immediately _ 
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416 Eſtate. 3 
ted by the Deſcent of the Reverſion, before Entry into the Land, and 
the Eſtate of the Leſſee immediately changed into a Tenancy at Suffer. 
ance. Roll Rep. 260. pl. 31. Mich. 13 Jac. B. R. Bridgman v. 
Charlton. | | 5 | 
15. It Leſſee for Years, aſter his Term expired, takes a new Leaſe 
for Years of a Stranger, rendring Rent, and pays it, yet he remains Te. 
nant at Sufferance as to the firſt Leſſor, and in ſuch Caſe the Leſſor 
may leaſe it to another before any Entry by Leſſor, tor it is not out of 
his Poſſeſſion, Noy 120. Preſton v. Love. „ 
16. A. and B. have each a Manor on the Side of a River, A. on the 
South Side, and B. on the North Side. The River being crooked and 
ſubject to Floods, they agree to cut a ſtrait Channel, aud the Nooks, 
by Parol Agreement, were to be on whoſe Side of the new Cut ir 
mould lie. A. dies. His Heir takes the Profits and the Nooks ot his 
Side. They are only Tenants at Sufterance, and there is no Deſcent of 
the Nooks and Land ſo exchanged, fo as to make the Heir to ſue Li. 
very. Ley 61. Hill. 16 Jac. Green v. Lapworth. | ” 
17. If one enters into my Land, and claims 20 Nears therein, and 
1 ſuffer him to continue there, and accept the Rent, and alterwards he 
commits Waſte, I thall maintain Action of Waſte, and declare on the 
ſpecial Matter, and though by his Entry he is a Diſſeifor, and cannot 
quality his own Wrong, according to D. 134. Trap's Caſe, yet per Sir 
H. Yelverton, I may admit him to be Tenant tor Years it I accept the 
Rent, or bring Waſte, as Carrel ſaid, 14 H. 4. But he has not but tor 
Years in reſpeEt of his Claim; But I am concluded by Acceptance of 
the Rent, or by bringing of the Action of Waſte. Godb. 384. pl. 
472. Paſch. 3 Car. B. R. Green v. Moody. e „ 


„ 1 3 i YE ö . 4 1 : N 


(D. c. 2) Tenant at Will and Sufferance; 
And the Difference between them. 


1. Enant at Will ſhall have Aid, ſo ſhall not a Tenant at Suffer- 
ance, Ow. 28. 29. Arg. in Rouſe's Caſe, cites 2 H. 4. 
2. Where the Leſſor at Will dies, the Leaſe is determined; For the Will 


is determined by his Death, and where it is determined of the one 


Part, it is determined of both, and there if he occupies after, it ſeems 
that he is Tenant by Sufferance, and ſo it appears in lib. Littleton. 
Br. Tenant per Copie, pl. 4. cites 21 H. 6. 37. 
3. It one enters into my Land, and occupies it of his own Head, 
claiming to hold the ſame at my Will, and atterwards I demand a cer- 
tain Rent of him for the Occupation of my Land, he is now my Te- 
_ nant at Will ; Per omnes Juſticiarios. 4 Le. 35. pl. 95. in C. B. 15 
Els. in at e nu enenen 
| Cro. E. 238. 4. Deviſee, on Condition that his Eſtate ſhall ceaſe, after Breach con. 
= OS Os  tinues in Poſſeſuon, he is only Tenant at Sutterance ; Per Gawdy J. 3 
= Le. 153. pl. 204. Mich. 29 & 30 Eliz. B. R. Allen v. Hill. 5 
Becauſe be- F. A Releaſe to Tenant at Will is good, but not to Tenant at Sufferance, 
tween Te- and when Tenant at Will holds over, he does aſſume an Intereſt which 
nant at Will ſhall not be thought wrongtul ; For he is neither Abator nor Diſſei- 
and his Leſ- | © e 4 
ſor there is for. Ow. 29. Trin. 30 Eliz. in Rouſe's Cale. 
CC . 8 . „ 
with a Privity; But a Releaſe to a Tenant at Sufferance is void, Becauſe he has a Poſſeſſion without 
Privity. Co. Litt. 270. b. — 8 P. reſolved accordingly. Cro. J. 169. pl. 9. Trin. 5 Jac. B. K. 
Butler v. Duckmanton. 5 | | | 
„ 6. Tenant 


NC 


A. is bat Tenant at Sufterance if, he Hos yer ; Per Bridgm. Cart. 


+..." =". Tate. 
6, 'Tenant at Vi cannot be in the Caſe of the King without a Patent He that 
to ſhew the Will of the King; and in the King's Caſe there cannot by holds over 
any Means be a Tenant ar Sufferance ; Per Manwood Ch. B. Mo. 295." 15 Caſo 
pl. 440. Paſch. 30 Eliz. in Scacc. in Sir Moil Finche's Caſe. TEN” 


der upon 


2 ' : 25 : ON TI . Fs F \ ORE, he - 1 
becauſe there is no Lacheſs imputed to the King for not entering. Co. Lit. Ba n 1 ; 


. 


417 


— 


ſh 


J. If Tenant pur Auter Vie continues in Poſſeſſion after the Death of; Le. 153. 
Ceſtuy que Vie, he is but Tenant at Sufferance, and his Deſcent ſhall Pl. 204. 
not toll an Entry; cited per Wray as adjudged. Cro. E. 238. Trin. 2 > 
23 Eliz, B. R. Allen v. Hill. . BY, | 

| and his De- 


1 5 | : Intruder, 
ſcent ſhall toll Entry : quod fuit conceſſum per Dyer. Ow. 35. Anon. 


8. There is a great Diverſity between a Tenant at Will and a Te. S. P. Br. 
nant at Sufferance; tor Tenant at Mill is atways by Right, and Tenant Tenant by 
at Sufferance enters by a lawful Leaſe, and holds over by Wrong; A Tenant COPY» a 8 
ar Sutterance is he chat at the firſt came in by lawtul Demiſe, and after 3. tor de 5m 
his Eſtate ended centinues the Poſſeſſion, and wrongfully holds. over, that enters 
as Tenant for 'Term of another's Lite continues in Poſſeſſion after the ot his own 
Deceaſe of Ceſtuy que Vie, or Tenant for Years holds over his 2 5 
TEE | eiſor. 

Term. Co. Litt. 57. b. | | e | 

9. There is a Diverlity between particular Eflates made by the Terre- 
tenant, and particular Eſtates created by Alt in Law, As. if a Cuardian 
after the full Age of the Heir continues in Poſſeiſion, he is no Te- 
nant at Sufferance, but an Abator, againſt whom an Aſlliſe of Mortdan- 
ceſtor dorh lie. Co. Litr. 57. b. - — 


LY 


10. Leſſor at Will dies, the Will is determined, and if Leſſee continues Le. 14. Arg; 


Poſſeſſion he is Tenant at Sufferance, but tho Heir by Admiſſion may cites 10 E. 
have Alliſe of Mortdanceſtor againft him. Co. Litr. 57. b. „ 
11. Tenant at Will thall pay his Rent when Ve holds over his Term, Ibid. 33. 
but Tenant at Sufferance ſhall not pay any Rent; If a Man holds ace 1 PE 
over his Term, and pays his old Rent, he ſhall be accounted Tenant ef e 
1 5 ; " n | If Leſſor 
at Will. Browal. zo. Hill. 6 Jac, Anon. 15 +": nerepts the 
5 | ber. OT Rent the 
Diſſeiſin is purged. D. 173. Marg. pl. 15. cites P. 6 Jac. Mullineux v. Maleverers. And Ibid. 
cites it as ſo agreed in Caſe of the Ld. Chancellor Egerton v. Kinaſton. | f 


12. If a Man makes a Leaſe of Land worth 20 J. per Ann. till 21 l. is 

paid by the Iſſues and Profits, this is only a Leaſe at Will it there is 

vo Livery; for it is not certain that the Land ſhall be every Year of 

one annual Value; Bur it the Land was leaſed for 20 8. per Ann. and 

a Grant was of the Rent till 21 J. levied, that would be a Leaſe tor 

2 6 Rep. 35. b. Trin. 3 Jac. C. B. in the Bithop of Bath's 

4 5 5 6ᷣ7V 8 | a 
13. There are two Sorts of Tenants at Sufferance proper, and * .Ona/; ; A proper 

Per Bridgman, Carr. 66. Paſch. 18 Car. 2. in Cale of Geary v. Bear- Tenant at 


Sufferance 
rot, 1 | | | is a Tenant 
85 „„ 5 . 5 WS nc ar 0 | CE: : 5... Wwthont :;. . 
Agreement after a particular Eſtate ended; Per Bridgman Ch. J. Cart. 64. in S. C. — - Bur if a 


Man occupies by a tacit or preſumed Conſent of another, that other may to ſome Purpoſes admit him 


Tenant at Sufferance and not.at Will. Burt an Agreement that he ſhall receive the Profits makes him 
Tenant at Will according to Litt. and Pow ſeſcy and Blackman's Caſe. Ibid, per eund-m. 
* As where the Eſtate at Will determines by the Act of. God, as if Leſſor dies. See Ibid. 


14 Lands are limited to A. and his Heir .Onouſq* he pay fo much 
Money, and it he fail to pay, then to remain to B. and his Heirs, 


10 758. 
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| feafant nor have an Action; Per Frowike. Keilw 47. a. in pl. 2. Mich. 18 H. 7. 


"4 — 2 


A Efate. A 


——— 


78. Trin. 18 Cr. 2 C. B. 75. by Bridgman Ch. J. in delivering the 
Opinion of the Court in the Caſe of 'Thoinatin v. Mackworth. | 
The Origi- 15. Mortgagee covenants that Morigagor thall quietly enjoy till De. 


pal Cove- 


nant to ſuffer fault of P ay ment; Mortgagee aſſigns 5. Mor [gagor after Alſirnment is 


Mortgagor only Tenant at Sufferance, but his continuing in Poſſeſſion does 
to continue turn the Term to a Right. 1 Salk, 245. pl. 1. Paſch. 6 W. & 1 


in Poſſeſſion B. R. Smartle v. Willlams. 1 
governs all 


dbe ſudie⸗ 16. But if the Mortgagor had died, and Mortgagor's Heir entered, it 


quent Aſſign. Would be otherwiſe; tor the Heir was never Tenant at Will, but his 


ments. For firſt Entry was tortious. Ibid, 
he covenants Y 


ſor himſelf, his Executors, Adminiſtrators and Aſſigns, that the Mortgagor ſhall hold till Default of 


Payment, which creates a Tenancy at Will upon all the meſne Aſſignments; Per Eyres J. to which 
Holt Ch ]. sgreed, and ſaid it was well obſcrved. Comb, 249, 250. S. C. — 3 Lev. 38. S. C. 
held accordingly. WEE. 5 | | | | N 


17. Acceptance of Rent after the Term ended makes a Tenancy at Will, 
Cumb. 323. Trin. 8 W. 3. B. R. Taylor v. Seed. 5 88 
18. By the Cuſtom of London the Landlord cannot recover againſt 


ſuch Tenant at Will in Ejectment, unleſs he had given him Half 4 


_ tear's Warning; Per omnes J. Angliæ preter Holt & Treby. The 
Cuſtom was found in an old Book called Liber Albus, and is for 2 
Quarter's Warning to Tenant renting under 40 8. per Ann, and Half a2 
Year's Warning to more than 40s. Cumb. 383, 8 W. 3. B. R. Tay- 
lor v. Seed. | 3 
19. A. mortgages for Foo Tears to B. and afterwards in Fee to C. and 
levies a Fine to C. and five Years paſs, but continues in Poſſeſſion all 
the Time, and pays the Intereſt to B. A. was Tenant at Will to B. 
and admit that the Eine did work a Diſſeiſin, yet the Entry of A. 
immediately on ſuch Diſſeiſin did purge, and he became again Tenant 
| : Will as before, Carth. 414. Trin. 9 W. 3. B. R. Holland v. 
atton. T7 1. 


U 
* 


(E, c) Tenant at Suſferance. 


His Power. 


Tenant at 1. HEN AN T at Sufferance may juſtify for taking Beaſts Damagi- 
Sufterance = Feaſant ; Per Keble ; Contra per Vaviſor; quod nota bene. 


Can neither 


take Beaſts Br. Tenant by Copy &c. pl. 19. cites 4 H. J. 3. 


Dung ge- 


— Ow. 29 
cites S. C. That is it he diſtrain the Beaſts of a Stranger and not of the Tenant of the Free- 
hold. Arg. admitted 2 Le. 47. pl. 59. Hill. 29 Eliz. B. R. | 5 | | 


2. Tenant at Sufferance cannot grant es E/tates nor preſent to Ad- 
vowſons, Arg. Cro. J. 55. pl. 27. Mich, 2 Jac. C. B. in Caſe of 
Shopland v. RyGer. ew | 


he 


* 5 — . _ 


F 


(F. e) Tenant at Sufferance. 
Actions &. Againſt him, or for him. 


15 T was held clearly by all the Juſtices of C. B. that if I make a Hankford 


Leaſe for a Year reſerving certain Rent, and after the Year and Hill 


ended the Termor holds in, that I may diſtrain him for my Rent though were ot 


the Year is ended, and alſo it I will I may diſtrain the Beaſts Damage- W not 
ia, Relw. 96. A. pl. 5. Mick 22 H. 7. Nm. 
Ideo. Quzre, 


See 11 UH. 7. fol. 12. Treſpaſs. Kelw. 96. pl. 5. 


2. Leſſee for Years of Leſſee for Life is not in as a Termor after the 
Death ot Leſſee for Lite, and ſo thall not have Covenant it ouſted by 
bim in Reverſion. Arg. Ow. 1osg. cites 9 Eliz. D. 25). . 
z. It Leſſee at Will continues in Poſſeinon he is Tenant at Suffer— 
ace, and yet the Heir by Admiſſion may have an Aſiſe of Mortdanceſtor 
gainſt him. Co. Litt. 57. b. 55 
4 A Writ of Entry ad Terminum qui preteriit lies againſt Tenant at 
dulferance, but it is rather by Admiſſion of the Demandant than tor any 
Eſtate of Freehold that is in him; For in Judgment of Law he has but 
i bare Poſſeſſion, Co. Litt. 57. bo „ 8 
5. Leaſe for one Year, and ſo from Year to Year yielding 10s, Rent Palm. 48 t. 
{long as Leſſee ihall occupy, after the Year Leſſee dies, Adminiftra- Arg. cites 
tr enters and cccupies another Year, adjudged Adminiſtrator ſhall be - Yom "3-6 
charged with the Rent, Arg. Lat. 255 cites. Mich. 3 Jac. C. B. dice 8. 6 
Barker v. Barret. 7 5 EL EO: 1 
6. Winch doubted if the Leſſee hold over his Term fo that he is Ten- Per Man- 
nt at Suffe rance, what Remedy the Leſſor has tor his Rent. Winch. * Ch. 
"Pp 3 | 1 | B. ſuen 
2 Tria. 20 Jae. C. B. | N 5 Leſſee ſhall 
| ri og Mens mo Sos” „ 
Rent, for it is Leſſor's Folly to let him continue in Poſſeſſion after his Term. 2 Le. 143. pl. 17S. 


j Eliz. in Scacc. in Sir Moil Finch's Caſe. 


7. A. Leſſee for Years leaſes for ſix Months to B. who continues in Jo. 224 pl. 
ater the fix Months, and pulled down the Windows Cc. A. may bring 5. _ Va 
ther Treſpaſs or Caſe. But properly in this Cafe it thould be Action 5 C 4nd 
on the Caſe to recover as much as he may be damnified, becauſe he is adjudg'd 
lubjet to an Action of Waſte. Cro. C. 189. pl. J. Paſch. 6 Car. Una Voce, 
B. K. Weſt v. Treude, alias Trefuſis. nt er 

8, Leſſee for a Year Covenants for himſelf and his Aſſigns to pay the fis 
Rint ſo long as they ſhall be in Poſſeſſion of the Lands demis d; He 
ſigns his Term to B. the Leaſe expired, and Aſſig nee continues in Poſ- 
lion. Rent became due after the Term ended, and the Leſſor 
brought an Action againſt the Ailignee, adjudged that though he is 
dot an Aſſignee ſtrictly within the Rules of Law after the Term 1s 
ended, yer he ſhall be ſuch an Atlignee as ſhall be liable to perform 
the Covenants for Payment of Reur &c. Sty. 407. Hill. 1654. B. R. 
bromefield v. Williamſon. : ES 5 

9. If Leſſee holds over his Term Leſſor cannot bring an Action of Co. Litt. " 
Treſpaſs without an ac Entry. 5 Mod. 384. Hill. 9 W. 3. B. R. 57. b. 8. F. 
Trevillian v. Andrew. eee eee aa aa 

10. 4 Geo. 2. 28. If any Tenant for Life, Lives, or Tears, or other 
feſn or Perſons in Poſſe/ron of any Lands, Tenements &c. by ſuch Tenants | 
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8 ns = 


or by Culluſion with them ſhall hold over after Notice in Writing for dels. 

ing Poſſeſſion by the Perſon intitled, or his Agent lawfully authorized, H 
ſhall pay double the Yearly Value for the Time, to be recavered by Aﬀiny f 
Debt, and Defendant to give Bail, and no Relief in Equity. 


For more of Eſtate in General See Copyhold. Oower. Faits. Feog, 
ments. Grants. Heirs. Jointreſs, Jointenants. Ales and ohe 


Proper Titles. ; 


K 2 * , n * 
— , " 2 8 — A PPE oo, +. 
—— — 


Eſtoppel. = 


1 4 . D - as 
— - .. 


3 Where the Plea ſtands with the Deed recorded, 


t. A Man ſhall not be reteiv'd to take an Averment direAly cor. | 
trary to the REeCOrD, 9 I). 6. 60. Rh 


"A Bond u. 2 Tf a Debt be inrolPd of Record he ſhall not be received after 


roll'd cops yards to ſap nor his Deed, for this ts againit the Record Ditectly, 


the Party to 
plead Non 9 I), 6. 60. 


eſt Factum; | . 5 Rs : „ „ 5 
Per Holt Ch. J. Comb. 248. Paſch 6 W. & M. in B. R. in Caſe of Smart v. Williams. 


Br.Fais 3. Againſt a Deed ihroll'd a Yan ſhall not take Averment tha 
Eoroll. pl. jt wag by Vureſs, For this ts contrary to the Record, 16 0. 7. 5 


17. cites 


Contra per 
Curiam. 


But the Year Book is according to Roll. Wood there ſaid that the Pleading it to 


be per Dureſs was conſiſtent with the Inrolment. For it was a Confeſſion of the Deed to be ſuch u 


it was; But the Opinion of the Court was clearly contrary ; Et ſurrexerunt. T2, 


S. p. in Ca% 4. Tf a Pan ſeifed in Fee of Land in D. conveys Part to his 
of a Deviſe Mik for Lite tor her Joincure in Satisfaction of Dower and les, and 


e alter the Feme enters ſecretly into her Jointure, but waives che Pol- 


Till P his ſeſſion, and brings her Writ of Dower ot the Whole and recovers. 


Daughter This ſhall eſtop her to claim this for her Jointure which was aſſured 
mould be £9 her, though the had accepted it before the Wric ok Dower 
19, and then hrolight, ſo that ſhe could not waive it, yet inaſmuch as ſhe his 


| Tal, 25 brought her Writ of Dower of the Whole, by this it is implied 
 5#P. failed that ſhe does not claim other Eſtate in any Part of it. 4 Nep.; 
_ afterwards Vernon's Caſe. e 8 35 oa an 
do pa v . 


the Wife 12 l. a Year in Recompence of her Dower, then ſhe to have the Land for her Life M. 

brought Dower and recover'd a Third Part, and afterwards P. came tc her Age of 19, adjudg'd that | 

NM. having recovered a Third Part for Dower, ſhall nor have the 121. Rent by the Will. Cro. E. 

128. pl. 3. Hill. 31 Eliz B R. Goſling v. Warburton Ow. 154. Goodridge v. Warburton. 
Le 136. pl. 187. Geflin v. Warburton. S. C. adjudged, _ | 


. So ir is if the Feme after ſuch Entry into her Jointure brings Writ | 
of Dower of the Reſidue and recovers it, ſhe {hall by this be cſtoppeꝭ 
to claim her Jointure into which ſhe had entered before ; For by the 

bringing the Yrit of Dower the has tactcip affirmea that the lor 


-Eſtoppel. A 


uot agreed to any Jointure made to her. 4 Rep. 5. b. Dernon's | 


. = ” % 
n 
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Cale. ne oh | 5 
6. Miſe of Franktenement in E. and Fine of his Anceſtor, proving the 


the ſame Tenements to be in C. was pleaded in Abatement of the Writ ; & 


non allocatur. Br. Eftoppel, pl. 114. cites 6 Aff! 1. 

J. A Deed inrolled may be avoided by Matter, which is not contrary to 
the Record, as 19 R. 2. Eſtoppel 281. in fur Cui in Vita a Releaſe of the 
Mother ot the Demandant with warranty was pleaded in Bar, and 
that inrolled ; to which the Demandant faid, that at the Time of the 
Releaſe ſuppoſed ro be made, our Mother had a Husband, one F. and 
ſo the Deed was void, and ſo avoided the Deed by Matter de-hors, viz. 
Coverture. Le 184. pl. 257. Hill. 31 Eliz. B. R. in Caſe of Holland 
v. Franklin, | F . | | 
8. So of Infant), but not by a general Averment. Ibid, _ | 

9. So a Man not letter d ſhall avoid a Deed inrolled by ſuch ſpecial 
Matter. Ibid. 5 % CD | | . 

10. So an Obligation made againſt the Statute of 23 H. 6. and theſe 
ſpecial Matters thall utterly avoid the Deeds Againſt whom they are 
pleaded. Le. 184. in S. C. 5 "Hs | 
11. A Man ſhall not have an Averment againſt the Purport of a Record, In Debt on 
but againſt he Operation of a Record, as not pat in view, not compriſed, ir Bail Bond, 
Partes ad Finem nihil habuerunt &c. And againſt Letters Patents of the hey ha 
King, non conceſſit, is a good Plea, which ſee 18 Eliz, for by ſuch put in Com- 
Plea it is agreed, that it is a Record, but that nihil operatur; Arg. mon Bail 
Le. 184, 185. pl. 257. Hill. 31. Eliz. B. R. in Caſe of Holland v. 1 
Franklin. | | | | he has put 
WE 5 . | J Tons 1 
Bail, but Comperuit ad Diem; For he muſt plead according to the Operation Things have in Law 
1 Salk, 8. pl. 19. Mich. 6 Ann. B. R. per Curiam. ; A N 8 


1 "2 
U * 


12. A Man may take Averment which ſtands with the Record, and Though a 
which does not impugn any Thing appearing within the Record and which Man cannot 


is only as to the Operation of it, 4 Rep. 71. b. Trin. 33 Eliz. C. B. in _— 
Hynde's Cale. „„ againſt a 


dd ĩ ĩ Anois A Ht Kecord, yet 
when the time 1s material he may aver in what Time of the Terma Fine is levied. Cro J. 451. Mich. 
15 Jac. cites S. COC. 5 5 | „ 


13. A Feoffment inrolled without Livery, is of no Force to make the 
Land paſs, but the Inrolment may Hſtop the Feoffor to ſay, not his Deed. 
Agreed per Omnes. Poph. 8. Mich. 34 & 35 Eliz. C. B. Gibbons v. 


| Maltyard and Martin. 


14. A Woman recovered Dower in C. B. and had a Writ to the She- 
riff ro put her in Poſſeſſion of the ſame ; The Sheriff returned the Writ, 
that he delivered her 84 Acres, and that ſhe had entred into 24 Acres Par- 
cel therec f, and accepted of the ſame. Reſolved it was a good Bar to her, 
although it was a leſs Quantity then the three Parts ot the Land men- 
1 in the Record. Mo. 679. pl. 928. Mich. 44 & 45 Eliz. C. B. 

8 „ : „„ 

15. If A. B. is ontlawed by the Name of A. B. Ejq; and comes in gra- 
tis, and reverſes it for want of Proclamations, he ſhall not be eſtopped to 
ſay afterwards, that he was a Knight, and no Eſquire. It ſeems to be ad- 
mitted. Sty. 395. 440. Mich. 1653. Boyle v. Scarborough. 
16. Scire Facias upon a Recognizance (given in a Writ of Error) a- 
gainſt the Bail, to pay &c. it the Judgment were affirmed in the Exche- 
quer Chamber. Tne Defendants plead, that the Judgment was not 
affirmed, prout patet per Recordum in the Exchequer Chamber, The Plain- 
Ut replies, that the Fudgment wat affirmed in the Exchequer Chamber, 

+ „„ 33 prous 


* 80 err 4 
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Eſtoppel. 


8 


Co. Litt. 


prout patet per Recordum, that was ſent by Mittitur into B. R. and de 


mands judgment whether the Detendants ſhal! be admitted to aver 2. 
gainſt this Record. Reſolved N were Eſtopped. Freem. Rep 
375. pl. 485. Mich. 1684. Freke v. Finch. : 

17. If a Man enters into a Rectgnizance to a Corporation, he is eftophet 
by his Recognizance to ſay that they were not a Corporation. 2 Ld. 


Raym. Rep. 1535. Trin. 2 Geo. 2. B. R. Henriques v. The Weg. 
India Company. . - 


— 


(A. 2) The ſeveral forts of Eſtopels ; and Notes, and 
OG, Rules relating thereto. OY 


i. THE Eſtoppel is to Eſtop the other Party to ſay that which be! 
I Pleaded, Br. Edoppel, pl. 136. 3 {7 29. od. 
2. Eſtoppel ſhall be good to every Common intent, and otherwile it is not 

good. Br. Eſtoppel, pl. 112. cites 21 E. 4. 51. 53. and 54. 

3. Eſtoppel ought ro be certain in every Intent. Per Bridges, Br. 


352 b. S. P. Eſtoppel, pl. 117. cites 21 E. 4. 83. 


and not to 


be raken by Argument or Inference; becauſe it concludes a Man to allege the Truth, 


4. If Eſtoppel be good to common Intent it is ſufficient, Br. Eſtoppel, | 


pl. 90. cites 22 H. 6. 53. e 1 85 
F. There be three Kinds of Eſtoppels, viz. by Matter of Record, by 


Matter in Writing, and by Matter in Paizs, By Matter of Record, 
viz. By Letters Patents, Fine, Recovery, Pleading, Taking of Con- 
tinuance, Conteſſion, Imparlance, Warrant of Attorney, Admittance. 


By Matter in Writing as by Deed indented, by making of an Acquit- 


ance by Deed indented, or Deed Poll, by Defeaſance by Deed indent- | 
ed, or Deed Poll. By Matter in Paiis, as by Livery, by Entry, by | 


Acceptance of Rent, by Partition, and by Acceptance of an Eitare, 
Co. Lit 31%. | 35 J at 
6 Every Eſtoppel ought to be reciprocal, that is to bind both Parties, 
and this is the Reaſon, that regularly a Stranger thall neither take 
Advantage, nor be bound by the Eſtoppel, Privies in Blood, as the 
Heir, Privies in Eſtates, as the Feoffee, Leſſee &c. Privies in Law, 
as the Lords by Eſcheat ; Tenant by the Curteſy, Tenant in Dower, 
the Incumbent of a Benefice, and others that come under by Act in 
Law, or in the Poſt, ſhall be bound and take Advantage of Eſtoppels, 


and a Rebutter is a kind of Eſtoppel. Co. Litt. 352. a. 


7. 2dly. That every Eftoppel, becauſe it concludes a Man to allege 


the Truth, muſt be certain to every Intent, and not to be taken by At- 
gument or Inference. Co. Litt. 352. b b 


8. 3dly, Every Eſtoppel ought to be a preciſe Affirmation of that 


which makes the Eftoppel, and got to be ſpoke impeiſonally; as if it 


or the like, before 4:1 Little accrucd. Ibid. 


be ſaid, It dicitur, quia imperſonalitas non concludit nec ligat; im- 


becauſe it is no direct Affirmation. Ibid. | | 
9. 4qthly, A Matter alleged that is neither traverſable nor ſnaterial 
ſhall not eſtopp. Co Litr. 352. b. | / 

10. 5thly, Regula Man fhall not be concluded by Acceptance 


perſonalis dicitur, quia line Perſona. Neither does a Recital conclude, 


11. 6thly, 


— Eltoppe. 


11. 6thly, Eſtoppel againft Eſtoppel does pur the Matter at Large. Ibid. 
12. 7thly, Matters alleged by way of Suppoſal in Count ſhall not con- 
clude after Nonſuit ; otherwife it is after Fudgment given, and after Non- 
ſuit, although rhe Suppoſal in the Count ſhall not conclude, yet the 


| Bar, Title, Replication, or other pleading of either Party, which is 


reciſely alleged, ſhall conclude alter Nonſuit; and hereby are the 
Books reconciled, Ibid. | . 55 5 
13. 8thly, Where the Verity is apparent in the ſame Record, there 


. 
| Fg | 


the adverſe Party ſhall not be ettopped to take Advantage of the Truth, 


tor he cannot be eftopped to allege the Truth, when the Truth appears of 
VVV 18 | 
If a Fine be levied without any Original it is voidable but not void; 
but it an Original be brought and a Retraxit entred, and after that a 
Concord is made, or a Fine levied, this is void in reſpect the Verity 
appears of Record. Ibid, _ 3 ons any ohne 7 ee, 
An Impropriation if made after the Death of an Incumbent, to a 


Biſhop and his Succeſlors, the Biſhop by Iadenture demiſes the Parſon- 


ige for 40 Years, to begin after the Death of the Incumbent, the Dean 
and Chapter confirms it, * [the Biſhop dies] the Incumbent dies, the 
Demiſe ſhall not conclude * [the Succeſſor] tor it appears that he had 
nothing in the Impropriation till atter the Death ot the Incumbent, 
* [who ſurviv'd the Leſſor.] Ibid. ͤnL»ww | 
14. gthly, Where the Record of the Eſtoppel dies run to the Diſability 
Legitimation of the Perſon, there Strangers ſhall rake Benefit of that 


* D. 244 à. 


b. pl. 60. 
8 


Record, as Outlawry Excommengment, Protethon, Attainder of Præ- 


munire, of Felony &c. Baſtardy, Mulierty, and ſhall conclude the 


Party, though they be Strangers to the Record. But of a Record con- 


ſerning the Name of the Perſon Quality or Addition, no Eftranger ſhall 
take Advantage, becauſe he ſhall not be bound by it. But Nota, that 
in Caſe of the Mulierty, pine facie an Eſtranger ſhall take Benefit of 
it &c. But yet becauſe he may be a Malier by the Eccleſiaſtical Law, 


and a Baſtard by the Common Law; therefore againſt ſuch Certificate 


pleaded, the adverſe Party may allege rhe Special Matter; and con- 
tefs the Cerrificate of the Biſhop according to the Eccleſiaſtical Law, 
and allege further the Special Mattet according to the Common Law, 
whereunto the adverſe Farty muſt anſwer; and ſo are the Books that 
treat of this Matter to de recouciied Co. Litr, 352. b 


15. Eſtoppels are od us in Law, and admitted merely out of Neceſſity, 
becauſe they are ccticl.. .ng to ſpeak the Truth; as for Inftance, a 


Stranger joined wit! th, Own:r of the Land in making a Leaſe ; now 
though in Reality as was tie Leaſe of the Owner, yer it is likewiſe 
the Leaſe of the Stranger by Concluſion, otherwiſe his ſigning it would 


de to no Purpoſe, fo that it is an Eſtoppel by Neceſſity. Arg. 8 Mod. 


312. and Ibid. 313, agreed per Cur, Mich. 11 Geo. in Caſe of Skip- 
With v. Green, „%%% i ee” 5 


(B) Where the Plea ſtands with the Record | or Deed], 


and where not. 


. A Man map acknowledge a Record and void if by Plea which 
| ſtands with the Record. 9 I). 6. . 
2. As if a Deed of Feoffinent be imoll'd in a Court of Record 
the Part ſhall ſay, that nothing patted by the Deed, tor this ttands 
uth the Record, 9 b. 6. 60. £3 - 


3. So 
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the other Edition cites 49 E 3. 14, 15. which is right, and agreeable to Roll. 
pl. 207. cites S. C. according to Roll. | | 
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enrol, pl. 


. Fats 43, So if d Releaſe be throfl'd he may ſay that the Releſſee had 
dae s ( nothing in the Land at the Releaſe made, for this ſtands with th 


& S. P. Record. 9 I), 6. 60. * 16 Y. 7. 5 b. 4 49 E. 3. 15. t 12 I, 4. 12. 
er Cur. | | teins 1 8 e 

: + Br. Eſtoppel, pl. 49 8. P. bur the large Edition cites 50 E. 3. 22, 23. and fo is miſprinted, bur 

Firzh, Eſtoppel, 


+ Br. Faits enrol, pl. 2. cites 22 H. 4. 12. S. P. but it ſhould be 12 H. 4. 12. and ſo is the 
ther Edition, <——Firzh Eſtoppel, pl. 103. cites 8. C. . 8 


e Fin, 4. 80 he may lap againſt a Pine fur Releaſe, ® 16 P. 7 5b. 
nrol. p 


eites . 0 4 Rep. 71. b. Hynd. Contra + 50 E. 3. 6. b. 4 8 ID. 4. 8. 


+ Br. Eſtoppel, pl. 200. cites S. C, —— Fitzh, Eſtoppel, pl. 208. cites S. C. + Br 


 Eſtoppel, pl. 60. cis S. C. 


Find. Flop. 5. In Detinue Defendant had.Garniſhment againſt the Obligor, who 


pel, MES pleaded to Iſſue that the Conditions are not pertormed, and found 
Cites Sam N 


(ae againſt him, pet in Debt againſt him upon this Obligation he may plead 


Br. Eftopre), that he was illiterate, and it was read to him tobe upon a Condition where 


pl 6. cires it has not any, and ſo not his Deed; for this ſtands with the Deed, and 
9 H. 6. 50. thts had not been any Plea in the Garnuhment. Oubitatur 9 h. 
6. 59. b. 11 0. 6. 5. Quere, tor there it is objected that the Oe⸗ 


mand was of a Oeed, the which he then acknowledged, and he 
might have ſaved it by Proteſtation. | | 


6. So in Detinue if Intant Garniſhee loſes by Jfſue tried of 


the Conditions performed, yer in Debt upon it againſt him he ſhall 
{ay Not his Deed by reaſon of Inkancy. Oubitatur 9 1), 6. 60. 

* 
| SG. 


"Noel, it ; for the Entry is Quod poſuit ſe in Gratiam Regis t petit e 


pl. 6. cites admitti per Finem, and fo it ſtands with the Conuſance that he is 


—— Br. Eſtoppel, pl. 59. cites ) H 4. 30. Per Hul. contra, and ſays that it is denied in the written 


Book. So if it had been tried for the King, it ſeems it is no Eſtoppel for the Plaintiff to rake 
Advantage, becauſe he was a Stranger to the Record; but a Stranger may have Advantage of a Con- 
feſſion; for it cannot be reverſed ; but Record upon Verdict may be reverſed by Error or Artaint. 


Note the Diverſity. Br. Eſtoppel, pl. 64. cites 11 H. 4. 65. 


8. 8o after Charter of Pardon pleaded and allowed in Tndictment | 


pl Felony, he map plead Not Guilty. 9 Þ, 6. 60. 
Er Eſtoppel. 9. Ik A Man be bound in an Vbligation by Name of J. S. of P. 


pl. 106, cites 


8.0. yet he may ſay in Debt upon it that chere are two D's in the fame | 
Pik. Eſtop- County, ſcilicet, c. and none without Addition; for this ſtands | 
pel, pl. 31. With the Deed, kor he arknowledges the Obligation and more. 


| 88 4 . 8. 
an. Debt 49. | 


pl. 98. cites 9 E. 4. 29, —— A. is bound to B. in an Obligetion; A. is named of Dale without an 
Addition; B. ſues A. upon this Obligation; A. ſhall not be received to plead, that there is Over- 


Dale and Nether- Dale, and that there is no Dale without an Addition; for the Obligation is other- | 


wiſe ; and he ſhall rot be received to contradict his own Deed, but he ſha!l be eſtopped by it; k) 


the Juſtices of both Benches. Jenk 163. pl. 12. cites 2 R. 3. Firzh, Eſtoppel 181. (but is miſprinteds, 
and ſhould be pl. 8] | 2 * | 


10. In Alſiſe of Tenements in W. the Defendant pleaded Ebi, 


Fine levied of the ſame Tenements by the Anceſtor of the Plaintiff in O, 
Fudgment if the Plaintiff” ſball ſay that they are in V. and the Pa 


J. In Indictment of Treſpaſs, if Detendant renders himſelf, and makes 
Fol 563. Fine, yet he may after plead Not Guilty in Action of Trelpaſs for 


upon a Bond againſt H. P. late of L. Gent. the Defendant ſaid that he was dwelling at S. the Day of 

the Writ purchaſed, abſque hoc that he was dwelling at L. Per Jenney, you do not deny the Deed | 
by which you ſhall be eſtopped to ſay that you was never dwelling at L. for in Debt upon a Leaſe | 
for Years by Indentnre Ne Leſſa Pas is no Plea, but he ſhall anſwer to the Deed. Br. Eſtoppel, 
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ſaid that O. is a Hamlet of M. and a good Plea, by which they plead 
over. Br. Brief, pl. 292. cites 23 11. 6. 5 

11. Præcipe quod reddat of Lands in H. the Tenant ſaid that they are 
in B. and the Demandant pleaded Eſtoppel, becauſe at another Time he 
rang lt Afiſe againſt R. Couſin of the Demandant, wheſe Heir he is, of Je- 
gements in B. and thoſe ſame Tenements put in View, where he came and 
accepted the Writ, and pleaced in Bar; Judgment it he thall be received 
&c. and becauſe it ſtood with [&c.] that the Vil mig ht be known by 
lth Names, the Writ was held good. Br. Eftoppel, pl. 101. cites 
8 12. "If a Man is bound by Recognizance to keep the Peace, and is at- 
tainted in Scare Facias, becauſe he firuck F. N. by which he died, and 
alter is indicted and arraigned in Appeal of it he ſhall not be eſtopped 
by the firſt Record to plead Not Guilty, tor the hi Canviction was 
wet as of Felony. Br. Eitoppel, pl. 56. cites 7 H. 4. 34. | 1 

13. Averment of Primo Deliberatum againſt a Deed inrolled ought not 2 Le. 121, 
to be * received ; tor by the fame Reaſon it might be averred that Nun- 122. pl. 168. 
quam Deliberatum, and fo upon the Matter it would be Non eſt Factum; Holland v. 


er Curiam clearly, 3 Le. 175, 176. pl. 227. Mich. 2g Eliz. C. B. £9%.* © 

Holland v. Bonis. Verbis, and 
5 | 2 8 that the 

Word (* received) is there (reve ed) and ſo miſprinted. ——— Ow. 138. Holland's Caſe, S. C. & 


8. P. accordingly. ——— Sav. 91. pl. 169. Holland v. Downe, S. C. adjudged. 


14. Againſt a Deed inrcelled a Man may plead Tafancy, although 
my 2 plead Non ett Factum ; Per Manwood. 2 Le. 65. Paſch. 
31 Eliz. ³ßö Eta | EL 
15. Leſſee enters before the Day; Leſſor afterwards brings Debt for 
Rent, and recovers, Quære it Leſſor ſhall notwithſtanding his Reco- 
very, in which he has admitted him to be Leſſee for Years, put him out 
as a Diſſeiſor? Or if his Heir be eftopped by it to ſay he is not in by 
the Leaſe? Or if the Recovery in Debt has purged the Wrong? Per 
Yelverton, by the bringing Debt for the Rent the Leflor is concluded. 
Bur Quere it it ſhall bind his Heir. Ir was conceived it ſhall, becauſe 
it is by Record, the ſtrongeſt Concluſion that is. Godb. 314. pl. 472. 
Paſch. 3 Car. B. R. Green v. Moody c 5 
16. Where a Man confeſſes an Indictment he may produce Afidavits to 
prove Son Aſſault upon the Proſecutor in Mitigation of the Fine; Other- 
wiſe where the Defendant is found Guilty; tor the Entry upon a Con- 
feſſion is only Non vult contendere cum Domina Regina & ponit ſe in 
_ Gratiam Curie, 1 Salk. 55. pl. 6. Trin. 1 Ann. B. K. The Queen v. 


Templeman. 

ok | | 5 5 : No | 
= | (C) Upon Records. 
iſe | | V | 
WM In what Caſes a Man ſhall be eſtopped. 
r- 5 „ N „ | 
ts | | 3 5 | NED ES | oat 
4 A Pan ſhall not be reccived to aver any Thing agaioſt the 
"21 Certificate of a Judge. err ne ere os : 

2. Tf a Man acknowledges a Fine in my Name of my Lands, this be , 
y Tail bind me perpetually, for J cannot lap that J was not Party 5 C. 
. to the Fine, 19 I). 6, 44. 58. b. f | Wo EEE that I have 
f RE ihe 88 5 | Roo no Remedy 
d but Action on the Caſe or Diſceit. ——— Br. Fines de Terres, pl. 54. cites S. C. accordingly. — 

| th 6.0: ER. | | Fitzh. 


426 Eſtoppel. 
Fitzh. Diſceit, pl. 10. cites S. C. accordingly. — If one of my Name levies a Fine of my j 
I may well conſeſs and avoid this Fine, by ſhewing the ſpecial Matter, for that ſtands well with %, 
Fine. But if a Stranger, who is not of my Name, levies a Fine of my Land in my Name, | 1 
not be received to aver that I did not levy the Fine, but another in my Name, for that 1 mM 
contrary to the Record; and ſo it is of all Reconuſanees and other Matters of Record. But Tp 
ceive when the Fraud appears to the Court as here, they may well enter a Vacat upon the Roll 5 
ſo make it no Fine, although the Party cannot avoid it by Averment during the Time that u A 


mains as a Record; Per the Lord Keeper in the Star-Chamber, and ſaid that he had always not tif 
this Difference. Cro. E. 531. pl. 63. Mich, 38 & 39 Eliz. in Hubert's Caſe. 7 


— 


Br. Elloppel, 3. So in præcipe quod reddat againſt A. if B. comes by the Name 
8 of A. and acknowledges the Action, this will bind him perpetually; 
Br. Fines de AND he has no Remedy, but a Wric ol Deceir againſt B. 19H, 6, 4a 
| rre, pl. . 3 a 5 3 8 gf | 
I 8. G : Fitzh. Diſceit, pl. 10. cites 8. C. but neither of thoſe Books mention a Præcipe quod 
reddat. | : 1 | ; : 


Br, Efop- 4 So ik eu Man be vouched and a Stranger upon Summons 


e returned comes as Vouchee and acknowledges the Action, this ſhal 


& S P. — bind the Vouchee. 19 H. 6. 44. ; 
br Fines de LR Me 3 5 
terres, pl 54. cites 8 C. &. S. P. Fitzh. Diſceit, pl. 10. cites S. C. & S. P. 


Br. Eftop- 5. So a Man ſhall not be received to ſay that he is not the ſame 
pes 85 Perſon who acknowledged the Recognizance. 19 Y. 6 44. | 
es S. C. N 0 5 
& S. P, —— Br. Fines de terres, pl. 54. cites S. C. & S. P. If one appears by a Name which 
is not in Truth his right Name, and thereupon the Pliintiff declares againſt him by that Name, he 
ſnall be eſtopped afterwards to Tay he is not right named. 20 Oct. 16 50. B. S. For he ſhall not be 
ſuffered to take Advantage of his own Wrorg to prejudice another thereby. L. P. R. $85, 


Br. Eftop- 6. 80 if a Man acknowledges a Statute Merchant, or Statute 
bebte ( Staple, in my Name, it ſhall bind me, and J have no other Re: 
cs Þ — medy but Writ of Dilceit againſt him who acknowledged it. 19 


Br. Fines de . 6. 44- 
terres, pl. | 


$54. cites 8. C& $3: 


J. Tf A. is bound to B. in 201. by Obligation, and B. by other 
Deed promiſes in Conſideration of 5 1. patd by A. to him char he 
will not proſecute any Action againſt A. before ſuch a Day, and in 
Detault of this that he will forteit 10 1. In an Action of Debt by 
A. againſt B. for the 10 1. upon this laſt Oced, if he avers that 
B. betore the Day proſecuted a Writ original out of the Chancery 
againft him, and ſhews the Subſtance of che Wrir returnable in Bak 
at a certain Day, and that at the Oay of the Return the ſatd B. 
by J. S. his Attorney obculic ſe agatnff A. de Placito prædicto, al) 
the ſaid A. non venit, and the Sheriff then returned that the ſaid B. 
had tound JIledges de prolequendo Breve illud prour per Recor- | 
dum &c. it Is not any Plea for B. to ſay that he, after the mab⸗ 
ing of the Deed, and before the ſatd Day, did not Proſecute out of 
the laid Court of Chancery againſt the laid A. in Manner and 
Form J{2rout cc. & de hoc poair ſe ſuper Patriam; For he 1s eſtopp 
ed to ſay fo againſt the Record, Trin. 22 Car. B. R. adzudged 
between Harriſon and Cheſton. Intratur JI, 21 Car. 

8. In W'rit againſt two, if they plead ſcveral Tenancy of Parcel to 
the Writ, the Demandant may aver that they are Tenants in Common 
&c. notwithſtanding that one of them ſnew'd Fine, by which he pul- 

_ chaſed Parcel to himſelf in ſeveral, Thel. Dig. 226. Lib. 16. cap. 7 
Fernen TT. 


9. Te/? ament 


e 


91 * 7 . ” 


8 


* 4 


FEſtoppel. 


9. Teftament proved under the Seal of the Ordinary, is no Eſtoppel tor 


the Plaintiff to ſay that the Devter died inteſtate, quod nota ; and there- . 
fore it ſeems that this is not Matter ot Record, as a Recos d of a judi- S. C. 


cial Act is at Common Law. Br. Record, pl. 12. cites 44 E. 3. 16. 


10. Teftament proved Sub figillo Ordinarii is no Eſtoppel for the Plain- 
tif to ſay that the Debtor died inteſtate; quod nota; And therefore it 
ſeems that this is not Matter ot Record, as the Record of a judicial 
Act is at Common Law. Br. Record, pl. 12. cites 44 E. 3. 16. 

11. And Plea in the Spiritual Court in Prohibition, if it was of Tithes, 
or of Lay Chartle, was tryed per Patriam; And ſo note that there 
Pleas are not of Record. Br. Record, pl. 12. cites 44 E. 3. 1). 32. 

12. If Fine ſur Conuſance de Droit Come ceo he levied to Baron and 


13. Sting of a Superſedeas by F. N. ly Name of F. N. of D. is no 
Eſtoppel ro ſay that there are two D's. and none without Addition, tor it 
ſtands with &c. Contra to ſay that Nell tiel Vill, for this is contra; So 
of Warrant of Attorney, but yet the Attorney has ſuch Liberty up- 
on the Diverſity atorelaid, Br, Eſtoppel, pl. 82. cites 19 H. 6. 
35. 36. | | 
: 14. Debi againſt F. M. of B. who at the Exigent purchaſed a Super- 
ſedeas accordingly, and came and ſaid that no ſuch Vill as B. &c. by 
Formal Pleading, and was not received by reaſon of the Superſedeas, 
which eſtopped him, tor he has affirmed it; And per Paſton he ought to 
have pus Proteftation that no ſuch Vall as B. and there fore he was award- 
ed to Anſwer over; quære &c, Br. Eſtoppel, pl. 84. cites 19 H. 
6 


: 5 Treſpaſs ae1:a/t F. N. of D. in the County of B. who ſaid that 
at the Time of che Writ purchaſed he was converſant and dwelling at 
S. in the County of Middleſex ; Judgment of the Writ, inaſmuch as the 
Defendant had Super ſedeas before in the ſame Suit, Br. Eſtoppel. pl. 85. 
cites 19 H. 6: U 1 | LN 
16, A Man taten by Capias Utlagatum upon Exigent awarded after 
Capras ad Satisfaciend where he was condemned by Plea by Attorney y 
Name of F. C. of D. Butcher, ſaid that he was dwclling always at F. 
and not at D. and was Husbandimai, and not Butcher, and that he never 
appeared to the Plea in Perſon, nor by Attorney; Per Paſton, it he Avers 
lch Matter by Form &c: he ſpall ſpem what Perſon it was that made 
tbe Attorney in the Plea, and give to him a Name, abſque hoc that he is 

the ſame Perſon who made the Attorney &c. But Brovke makes a Olære, 
it he ſhall have the Plea contrary to the Record; For 36 H. 8. ſuch 
Plea was refuſed in avoidance of a Statute acknowledged in the Name 

do a Man of Effex for great Inconventence, Which might come ot ic. 
br, Miſnomer, pl. 34. cites 22 H. 6. 16. EE 
17. A. makes a Feoff ment by Deed! indented to B. of Black-acre, in which 
tr bas not hing, to the Uſe of C. and the Heirs of his Body, Remain- 
der to B. and his Heirs, and after purchaſes Black-acre. Per Saunders, 
0 can take no Advantage of an Eſtoppel in this Caſe. becauſe he comes = 
X the Statute of Ujes. Freem. Rep. 475. pl. 651. Trin. 1679. 
1 TY hos — 


f | * Fine , J. 8. 
eme, this ſhall not eſtop t %e Feme to claim other Eſtate. 2 Roll. 17 and ths 


Fine ( M) pl. 6. but cites Contra 4 I. 6. 42. 8 H. 6. 4. b. 


7 


(C. 2) By Records or Recoveries as to Eſtate or Rights 
e accruing afterwards. 


Ihe Denandant, he ought to Traverſe the dying ſeiſed ; Contra where 
he pleads Fine or Recovery by or agaiuſt the Anceſtor, For by thi 
be is concluded if he cannot make Title after the Fine or Recovery, 
Br. Eitoppel, pl. 219. cites 6 E. 4. 11. 5 
2. A. recovers Lands in Fee-ſimple againſt B. in a Real Action tried, 

Where B. had nothing in the Land; Becauſe B. appeared and pleaded to 
this Action, this Recovery ſhall deliver A. and his Heirs by Eftopyel, 
although B. ſhould after wards purcharſe the ſaid Land. Jenk. 113. pl, 


\. - - 
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. (D) What Records ſhall be Eſtoppel. 


* 2 


Br. Eſtoppel, I. 


cites © - another Action, 10 1), 6. 13. b. For it is coram non Judice. 


Eſtoppel, 5 
pl. 18. cites 8. W and Trin. 3 H. 6. 


Br. Eſtoppel, 2. As a Record in the Marſhalſea, where no Party is of the 
,  Houthold: 16 P. 6. 111. Es 


Cites S. C. | | 
—— Fitzh. Eſtoppel. pl. 18. cites S. C. and Trin. 3 H. 6. 


E paüel, for it is coram non Judice. 10 0. 6. 12. 
Fol. 834. 9 a ter received there {hall not be any Eſtoppel, but [9 Dold. 
| O + d 13. 8 ; f 


eſtopped by the Charter. 29 Aff. 38. adjudged. 


devant Ef- 


acknowledges in Chancery that J. N. was aiding to the Enemies of the 
cheator, pl. 


dur is not dlaiming nothing in the Franktenement, he ſhall be after eſtopped 
his own Acceptance. 43 Aff; 28. adjudged. 


S. C. 


Dulbitatur. e 


r. Di- . In an Action of Waſte againſt B. ſuppoſing him to be in of "5 
clatmer, e Leaſe, where in Truth B. is ſeited in Fee, if B. pleads no Waſte done, 
elles d. C and this is wand tor B. by which Judgment ts given char che Piat 

rake noching by his Writ, yet B. ſhall be eſtopped after to fiy ch de 


is (eiſed in Fee, and not in of che Leaſe of the Plaintiff, 36 I. 6. 29, 


1. IN Mortdanceſter, the Tenant pleaded Feoffment of the Anceſtor of 


Record of a Thing of which the Court Where the Record is | 
pl. 215. has no Juriſdiction of the Cauſe, ſhall not be any Eſtoppel in } 


3. So a Record in B. R. upon a Formedon ſhall not be any Eftap: | 


Br. Eſtoppel, 5. If a Man purchaſes a Licence of Alienation of the King, yet it | 
Y 434: ces may ater ſay che Land is not held of the King, and he ſhall not br 


Br. Office 6. It J. S. be ſeiled of Land of the Feoffment of J. N. and after | 
23 cites $.C, King, and by Patent accepts a Grant Of the Lands from the BAIN, | 
jullys.P, to (ap againſt che King, that J. N. tnfeoffed him of the Land againl 
Br. Waſte, J. Jta Leſſee abates a Writ of Malte, becauſe the Writ ſuppoſes 
Pl. 36. cites him in of the Leaſe of the Plaintiff, where he is in of the Leaſe of the 


Plaintiff and B. thts ſhall eſtop him in a new Action by chem two, 
to lay chat he is in of the Leaſe of one of them only. 46 E. 3. 2 b. | 


9. If 


— — 


1 


„. 


os 3 b 


: Eſtoppel. 429 
9 In Ceſſavit ik Tenant confeſſes the Tenure, and tenders the Ar- So that 
rears, and is adjudged to find Sureties according to the Statute, where the 


in Brit of Cuſtonz;s and Services brought by the Lord againſt Clavit was 


him, he cannot diſclaim againit the Acceptance atoretaid. 50 E. ey; robe 


3.23. it he holds 

” : | 5 8 the Land of 
a Lord, he has charged himſelf with two Seigniories by Concluſion, and in Ceſſavit he ſhall not 
diſclaim afterwards, Br. Eſtoppel, pl. 50. cites * 49 E. 4 14, 15. —— Firzh. Eſtoppel, pl. 209 cites 


d. C. . : . ; . +. | 5 93 
* This is miſplaced in the firſt Edition of Brook, from whence it is taken; but it ſhould be 50 E. 


10. Ik Debt be brought upon Obligation, ſuppoſing it to be made Br. Eſtoppel, 
there where they are at Ilſue, whether it were made by Dureſs, pend- 2! $4 << 
ing this, he may bring Action in another County, and ſuppote the Ob- B. Brief, ol. 

ligation to be made there, 7 H. 4.8. 15 de cue 95 
Ns: Firth, Brief, pl. 285. cites 8. 1 


11. In a ſecond Scire Facias upon a Fine, a Man may vary from 

the lineal Deſcent which he made in the firit Writ, for though he 

made the Deſcent ill before, he ſhall not be eſtopped by this to make 

the Deſcent in a better Manner. 13 P. 4. 14. 
112. In Debt upon Obligation, i Detendant pleads Non eſt factum, Fitzh Eſtop- 
pet it he brings Derinue tor it againſt another, he ſhall not be eſtopped pets P. 
(0 demand it by Name De ſcripto Obligatorio. 20 I), 6. 45. . 


6 


{And the ſame is likewiſe at 20 H. 6. 45. a. pl. 31 


13. In Treſpaſs for a Cloſe broken, if they are at Iſſue upon the 
Franktenemenr, the Plaintiff is cſtopped to ſay that Defendant is his 
Leſſee tor Years. QOllbitatur 3 Þ. 4. pl, 2. Quere, whether or 
not the Iſſue has {et all at large. 


(D. 2) Nient Dedire. 


14. If a Prior prays in Aid becauſe he is preſentable, and Defen- Br. Eſtoppel, 
dant ſays, that he has Covent and Common Seal, if he does not de: pl. 8 

ny this, but demurs, by which he is ouſted of the Atd, he ſhall acter f. 4.8. 
be eſtopped to ſay in the ſame Plea, that he has not Covent nor Firth. Scire 
Geico Seal, for this is conkeſſed by Mient Dedire. 11 H, 1 8 pl. 
4 69. 8 VE | : | 11. cites 


— —0 


Br Ayde, pl. 50. cites S8. C. 


_ 15. Tf Leſſee prays in Aid, and Demandant ſays that he is ſeized Br. Aid, | 
in Fee, and this is not denied him, by which he is ouſted of the 6 J. ce 
Aid, he ſhall not fay after that he is Tenanc tor Life, and vouch the Fitrh. Scire 

everſioner. 11 I, 4. 69. 300 * Facias, pl. 
16. If a Man outlawed avers that he was in ſuch a Priſon at the Time i cites | 
4 the Outlawry, and the other avers that he was at Large at B. he 8. C. 
all not be eſtopp'd by Record of Execntion by Statute-Merchant ſerved 
againſt the Ouilaw, for it may be that he eſcaped at Large after, and 
allo ir ſeems good Cauſe inaſmuch as he is a Stranger to the Record. 
Br. Eſtoppel, pl. 212 cites 18 E. 3. and Fitzh. Utlawry 47. . 
17. In Aſſiſe the Tenant ſaid that he himſelf brought Aſſiſe againſt the 
Plaintiſi which paſſed with him, this is no Eſtoppel nor Bar; tor it is 
only a Verdict wichout Judgment given, and ſo no perfect Record. Br. 
Eſtoppel, pl. 189. cites 21 Afl. 9. V e 

| . | 18. Office 


4.30 EEE Eſtoppel. | 


18. Office was found that H. S. was aiding to the Enemies of thy King 
and was ſeiſed of ſuch Land &c. by which the King ſeiſed and granted 
it by Patent to 2. NM. and after H. S. traverſed the Office and Suit in Par. 

liament, and had Reſtitution, and Writ to the Eſcheator to make Livery ty 
him, who returned that Z. N. diſturbed him, upon which T. NM. ſaid that 
Lefore the Office H. S. himſelf infeoffed him, and was eflopped by the Pa. 

tent, becauſe he took it by the Grant of the King, and then claimeg 
nothing in the Frankrenement, and therefore the Patent eſtopped him 
qucd nota, by which T. N. made Fine for the Contempt; and ſee 
that a Stranger took Advantage of the Eſtoppel ; quod mirum ! But 

it ſeems that the King was Party to puniſh the Contempt. Br, Eſtop- 
pel, pl. 144. cites 43 Aſſ. 29. 5 „ 

19. It was ſaid that a Man ſhall not take Advantage at another Time 
of a Record in which he was nonſuited before. Br. Eſtoppel, pl. 3. cites 
no 14. of Aſſignment of F. by Fine, and ſhewed the Fine, which 
willed that F. and C. aſſigned the Remainder to the Plaintiff by the F ine, 
by which the Tenant upon the Monſtrans of the Fine pleaded this to the 
Writ, and the Plaintiff ſaid that C. had nothing in Reverſion, but was 
Tenant by the Curteſy, and yer after the Writ was abated thereby, ina. 
much as it was by Fine, which is Matter of Record ; Contra if it had been 
by Deed as it is ſaid, Br. Brief, pl 420. cites 11 H. 4. 1. 


21. Certificate of Baftardy is Eſtoppel for all the World; Contra of 


Certificate of Mulier , Per Priſot; Bur per Danby it is all one. Br, | 


Eſtoppel, pl. 15. cites 33 H. 6. J. 19. 50. 

22. And it is agreed there that a/l Rerords in which Franktenement 
come in Debate ſhall be copper with the Land, and ſhall run with th: 
Land, fo that a Man may plead it as Party, or as Heir, as Privy or by 
Que Eſtate, Ibic. 535 8 


23. And per Laicon, if two ſue Livery as Hetr it is Eſtoppel between | 


them, ſo that the one ſhall not baſtardize the other after. Ibid. 
Dal. 100. 

pl. $7.% 8 Judgment given for the Defendant, and afterwards the Judgment was 

ecorainß ly. reverſed ; and ſhe brought a new Writ of Error, and the Tenant pleaded, 

that he always was ready, and yet is &c. againſt which the Demandant 

pleaded the firſt Record to eſtop the Tenant, To which the Tenant 

pleaded Nul tiel Record. It was the Opinion of the Court, that here 

the Demandant cannot conclude the Tenant by that Replication to 

plead Nul tiel Record; for the Judgment is reverſed, and fo m0 

Record, and it cannot be certified a Record. But ifithe Tenant had taken 

Iſſue upon the Plea of the Tenant abſque hoc that he was ready; the 

ſame might well have been given in Evidence againſt the Tenant. 3 Le 

© 52. pl. 15. Mich. 15 Eliz. C. B. Riche's Caſe. 

Ibid. The 25, In Debt on Bond dated 27 April, 2 Ann. Defendant prayed Oyet 

r g ., Of the Original, which bore Teſte 16 April, 2 Aun. whereupon Oefen. 

| that one dant pleaded, that the Original was ſued out before the Date of the Band, 

cannot de- The Plaintiff replied, that the Writ upon which he declared was another 

mand Oyer Writ, and then ſets it forth; the Defendant rejoined by Way of Eſtop- 

- - Lair pel, becauſe of the Oyer atoreſaid ; The Plaintiff demurred, and con. 

% Time? Cluded in Bar, and Defendant joined in Demurrer. Trevor Ch. J. and 

of its being Nevil, and Blencow J. held the Replication good; for the Writ being 

in Court, filed, the reading of it is the Act and Office of the Court, and ſhall 


and that is 


not conclude the Plaintiff from ſhewing the true Writ, and that this 
for all the 5 


Term in is ut like to Oyer of a Deed, the reading of which is the Ad of ih 
which it Plaintiff himſeli, and therefore thall not be admitted to ſay that the 


Vas produc d Deed ſo read to the Detendant is not the Dced upon which he count- | 
in Court, ed; but Tracey J. held, that when the Deſendant prayed Oyer of the | 


| m Fug Writ, and it was read to him, this was the Att of the Court, and 
5 Rep. 74. ..” Ba 


24. R. brought a Writ of Dower againſt J. S. who pleaded, and 


when | 


* 2 A... 2 2 & YAO 
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— Fon) — 


when it is entered upon the Record, the Plaintiff ſhall not be admitted 1 f 
to ſay, that this is not the true Writ, and ſo falſify the Act of the 88 
Court; But had the Writ been miſtaken, the Plaintiff's Attorney, upon jn the Power 
Delivery of the Paper- Book, ought to have rectified it, or have applied of the Court 
to the Court to rectify it; but atter it is recorded, he is eſtopped to ſay to give Oyet 
that it is not the true Writ; But judgment was given for the Plain- 2 * 
uf. 2 Lutw. 1641. 1644. Trin. 2 Ann. Simpſon v. Garſide. — © thn 5 


8 Quære 
therefore of the Difference between Oyer of the Writ and Oyer of the Ded. | 


26. The putting in Bail by a wrong Name is the Act of the Court 
and not of the Party, and therefore cannot eſtop the Defendant ; but 
the Defendant appearing by that Name may eftop himſelf ; and Bai! is an 
Appearance as well as Bail. Bur then it ought to be pleaded as an Ap- 
pearance if the Plaintiff will make uſe of that as an Eſtoppel. 1 Salk. 
. pl. 19. Mich, 6 Ann. B. R. Stroud v. Lady Gerrard. | 


7 q "00" N * 1 1 * 2 1 — 4 2 Wy. wed 8 — 
, ——_— 1 . 


(E) By Record by Conuſans. 
What Perſon ſnhall be eſtopped by Conuſance. 


IN Affiſe againſt Baron and Feme, if they plead the Feoffment by AAA 
Deed of J S. after * the Death of M. by which he was Tenant Fol 865. 
aſter Poſſibility, and the Plaintiff ſaich that che Feoffment was in the 


Br , 
Lite ot M. ſo that he was Tenant in Tail at the Feoffment. In other KN fy 


Action the Feme after the Death of the Baron ſhall not be eſtopped s. c. 
to ſay that Nothing paſſed by the ſaid Deed of Feoffiment, thongh it 
was acknowledged e contra before, becauſe ſhe was chen a Feme Co- | 
vert, 32 All. 9. adjudged. jj 8 1 
2. Tf A. demands Land as Heir to B. againſt Baron and Feme, gr. Eſtoppel, 


and they traverſe the Action, and this is found againſt them, pet at- pl. 140. cites 


ter the Death of the Baron the Feme may ſay in another Action that 5 C. 


the Demandant is a Baſtard; tor the Admittance during the Eoverture 
hall not bind her. 32 All. 9. Quære. 


3. Ik A. ſeiſed in Fee of Land is diſſeiſſed of it by B. and during Cro. C. 388, - 
the Diſſeiſig a Præcipe is brought Of it by D. againſt A. who ſuffers a 389. pl. 21. 


Common Recovery of it to the Uſe of D. the Recoveror; tho 8. 8 and 
this is in Truth a void Recovery for want of a Tenant to the Nia“ 
Nælipe, pet this ſhall be a good Recovery by Eſtoppei to bind A. 

s Heirs and Aſſigns. Mich. 10 Car. B. N. between Bull and Whors, 


Mtratur Trin. 9 Car. Rot. 514. adjudged upon a Special Ver- 


: 1 If Fine upon Grant and Render be 10 A. for Tears, Remainder to B. 
in Fee, where A. who now by the Fine is to have for Years was before 
ſeiſed of tbe Fee, now A. is only Tenant for Years; Per Anderſon Ch. 
J. 2. And. 79. cites 2 E. 3. tit. Replevin 

5. IfT bring Aſiſe of Common and make Plaint for a certain Number 

cannot have another Aſſiſe there and make Plaint for Beaſts without 
Number; For I ſhall not be receiv'd to this; For it is contrary to my 
arſt Plaint. Br. Eſtoppel, pl. 116. cites 8AM H-. . 

6. Attainder by Inqueſt is not as ſtrong as Confeſſion of the Party, for 
Confeſſion cannot be ſet aſide, but Verdict may be ſer alide by Attaint. 
ber Shard. Br. Eſtoppel, pl. 132. cites 27 Aſf. gr, 1 

„ 5 | | 7 40 
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Eſtoppel. 

7. In Treſpaſs the Defendant juſtified by a Leaſe for Years made to hin 
by the Plaintiff, the Plaintiff ſaid, that he Ne lilſa pas, the Defengan 
pleaded Bar Ly Acquittance which the Plaintiff had made to him of the 
Rent ot the ſame Leaſe, and the Plaintiff was compell'd to anſwer to 
the Deed, quod nota. Br. Eſtoppel, pl. too cites 39 E. 3. 3. 


8. In Præcipe quod reddat againſt tuo, the one has nothing, and the 
other 1s Tenant, it he who has nothing takes the entire Tenancy, and the 


\Þ>_ 
Te) 
do 


other diſclaims, there he who takes the Tenancy may ouſt the other of the 


entirety. Br. Eſtoppel, pl. 60. cites 8 H. 4. ). Per Frisby. 


9. If a Fine is levied to A. and B. where A. is ſeiſed in Fee, both a, | 
and B. ſhall be concluded to ſpeax againſt the Fine; Per Anderſon Ch, 


J. 2 And. 79 cites 9 H. 4. 8. 


Br. Non- Io. Note for Law, that where Tenant in Præcipe quod reddat pleads | 
tenure, pl. 2. Fointenancy with a Stranger, he ſhall not plead Nontenure in another 
cites 8. C. Writ. Br. Eſtoppel, pl. 13 cites 33 H. 6. 2. 

Br Nonte- 11. And where the Tenant wages his Law of Nonſummons there in 
pure, pl-2- another Writ he ſhall not plead Nontenure. Br. Ibid. 7 
cites 8. C. - 55 

Br Non 12. Formedon again Baron and Feme, they pleaded Nontenure, to | 


tenure, pl. Which the Demandant ſaid to this he ſhall not be received; For at | 


2. cites 8. C. another Time he brought Formedon againſt the ſame Baron only of the ſame 


Land who pleaded Fointenancy with F. B. upon which he prayed Leave | 
to enquire a better Wrir, and had it and immediately, the ſaid J. B. died, | 


by which he took a new Writ by Journeys Accounts againſt the Baron aud 


Feme and R. H. and had Day &c, at which Day the Parties appear 


except R. H. and the others pleaded the Death of R. H. after the laſt Gn. 


zinuance, and the Demandant prayed Leave to enquire a better Writ, | 
and took this Writ againſt the Baron and Feme, and ſo the Day of the firſt } 
Writ purchas'd the Baron was Tenant, Judgment &c. Priſot ask'd | 
them what they ſaid as to the Feme who was not Party to the firſt 
Writ; For the ig at Large to plead Nontenure, and cannot: be eſtoppd 
_ &c. quod Littleton conceſſit by which Billinge maintain'd his Writ, | 
that at the Day of the ſecond Writ purchas'd againſt the ſaid Baton 
and Feme, and the ſaid R. H. the Baron and Feme were Tenants, | 


and the others e contra, Br. Eſtoppel, pl. 14. cites 32 H. 6. 3. 
And the 


that nothing name. Br, Eitoppel, pl. 16, Cites 33 H. 6. 10. | 
of this Mat- | 


ter is material in the Bond but the Name, Surname, and the Sum, and ſaid there that Anno 31. 1 


Vas adjudg'd no Eſtoppel. Ibid. 


14. Where Baron and Feme bring quod ei deforceat which they claim 0 | 
hold for Term of the Feme's Life, the Parties appear, aud the Baron dies, | 
the Feme may have another quod ei Deforceat, which ſhe claims to hold - 
her and the Heirs of her Body, and the firſt Action ſhall not be Eſtoppel, 
becauſe it was the Act of the Baron, and ſhe was Covert, Br. Eſtop- 


. pel, pl. 92. cites 15 E. 4. 28. Per Littleton. 1 


8. C. cited 15: The Lord diſi rains for Services the Cattle of the Tenant's Leſſee fe 


Raym. 457. 60 Years, who pleads that the Tenant made him a Leaſe for 10 Years, aul 


per Curiam. prays in Aid of the Tenant his Leſſor, ſuppoſing by bis Aid Prayer that be 
Mich. 33 holds of him 5 a Leaſe of 10 7225 d Bargainee 7 the Tenant | 
EE after the 10 Tears were expir' d enters, and the Leſſce pleads his Leaſe of 69 | 
Tears. It was reſolv'd by all the —.— that this was no Eſtoppeh be- 

| ſumber of Years which was Material, 

and the Land is not in Queſtion, but the Services &c. And the Eitop F | 


Car. 2. 


cauſe it was the Leaſe and not the 


13. Debt upon a Bond againſt F. B. late of D. he ſaid that he was | 
like Caſe never dwelling as D. to which the Plaintiff faid, that to this he fhall 4 
= _ not be received; For he is bound by Name of J. B. of D. and the belt | 
here Opinion was, that the Obligee is not eſtopp'd in this Point, for no- 
it is ſaid, thing is eflectual in this to this Purpoſe but the Name and the Sur- | 


J 


„ e Aa 


7H 6.8. S. C. 


3gainſt him before. Ibid. cites 7 H. 6.8, 9. 


n 
» 
2 MR. 0 83 
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el not being for the Land, neither the Vendor nor the Vendee can 
have any Advantage of it. D. 289. b. pl. 59. Paſch. 12 Eliz. Anon. 
16. It a Writ of Covenant be brought of a Rent where there is not any 
ſuch, and he acknowledges it by Fine, it ſeems it will be Eſtoppel againſt 
him, and all claiming under him. 2 Roll Abr. 16. pl. 17. 1 
15. The King ſhall not be bound by Eſtoppel; Per Doderidge ]. 
2 Roll Rep. 304. Paſch. 21 Jac. in the Court of Wards in Sir Ed W. 
Cook's Caſe. | | 5 
18. The Diſſeiſce levies a Fine, Reeve and Crawley Juſtices held 
that it ſhall not give Right to the Diſfeifor, becauſe that this Fine 
1:21] enure only by Way of Eſtoppel, and E/oppe! bind only Privies to 
them and not a Stranger, and therefore the Diſſeiſor here ſhall not take 
Benefit of it, and therefore they did conceive the 2 Rep. 56. a. to be 
no Law. Mar. 105. pl. 180. Trin. 7 Car. Anon. z 


19. If a Feme Covert be arrected by a wrong Name, and gives Bail- 
Bond, yet ſbe may plead Miſnemer ; For her Bond being that of Feme 
Covert, the may plead Non eſt tactum to it; Ideo it will nor Eſtop her. 
per Cur. 6 Mod. 311. Mich. 3 Ann. B. K. in Caſe of Liach v. 
Hocke. | 


(F.) Eſtoppel by Confeſſion. 


In what Caſes a Man ſhall be eſtopp'd by Verdict, 
Conſeſſion, or &c. „ 


Not where it ſtands with the Verdi. 


. PDE Iſſue is as high in a Writ of Treſpaſs i it be taken in Firzh. Eſtop- 
5 the Realty as in an Aſliſe. 7 Y. 6. 9. 8 pel, pl, 20. 

| 8 | Cites : 
Iſſue tried in an Action of Treſpaſs, and Judgment given upon it, bs a ond 


ſtoppel in an Action Real Br. Eftoppel, pl. 77 ——As in Aſſiſe, the "Tenant ſaid that his Fa- 
ther was ſeiſed and died ſeiſed, and he entered as Heir, and gave Colour to the Plaintiff ; The Plain- 
tiff ſaid that the Father of the Tenant had nothing but by Diſſeiſin done to the Plaintiff, and he made 
continual Claim, and dared not enter for Fear of Death &c. To which the Tenant ſaid, that at ano- 
ther Time he brought Treſpaſs againſt the Plaintiff, in which he juſtified becauſe the Father of the 
Tenant leaſed to him for Lite, and the Tenant ſaid that his Father died ſeiſed, and this found for 
the Tenant, and he recovered Damages ; Judgment if he ſhall be received to defeat this Iſſue once 
found; And by the beſt Opinion it is a good Eſtoppel; For he cannot avoid the Thing which is found 


2. In an Action, if the Iſtue be whether the Anceſtors of the De- Fitzh. Eſtop- 
fendant died ſeiſed, and it is found that he did, in other Action the Plain- ple, pl. 20. 
tiff himſelf may ſay that he himſelf made Continual Claim before be Eos 
the Death of the Anceſtor fc. For this is not contrary to the pel, pl 57. 
Verdict, for the Jury could not inquire of the Continual Claim, cites 8 C. 
but of the Oying ſeiled. Oubitatur, 7 I). 6. 8. b. 29. 

3. So in an Action if Tenant fays that his Anceſtor died ſeiſed, and 

he is his Heir within Age, by which he has his Age, he may after 
ſay that bis Anceſtor had nothing but by Diſſeiſin; For this ſtands. 
with the firſt J>lca. Oubitatur 7 . 6. 9. : 
4 It a Releaſe be pleaded in Bar, and Plaintiff denies it, and it 
IS ound againſt him, he ſhall be after eſtopped to ſay that ic was 
made by Dureſs. 7 I). 6.9. DOE 

5. So he cannot lay after that e paſſed by the Deed.) 5 ER 


„6 


. hs 
— wad 


8 Eſtoppel. 3 
8 Eſtop- 6. If a Man would avoid a Deed becauſe it was made when h 
Fel, pl. 77. was within Age, and ir is found againſt him, he cannot afte 


eie s C. he made it by Dureſs; For by the firſt Plena he acknowledged th; 
Decd to be good in all Points but for the Infancy, 7 9. 6.9. 


PC 
cites S. C. | | 

Br. Eſtop- g. In Affiſe of Mortdanceſter, Tenant map lay that he is not Ty. 
IRR v . and at another time map ſay that the Demandanc is a Bt 
Br. Eſtop. 9. In Mortdanceſter, if the Tenant traverſes the Action, and it is 


pel, pl 40. found againſt him, the Tenant in other Action cannot tay that the 
cites S. C. 
when he pleaded to the Action. 32 All. 9. admitted if the Tenant 
had not deen Tovere-- | 3 
to. Ina Writ of Aiel, ſuppoſing his Grandfather to be named ]. 
* Fol 866. and Detendant ſays that he was named W. and it is found that he 
Ir Eftop was named J. according to the Yrit * and he recovers, and after ſe 
pel, pl. 138 brings other Writ tor other Land of the ſame Anceſtor againſt the 
cites zo Al, fame Tenant, he may ſay that the Father of the IDlaintiff was a 


40. & 51. Baitard, though in the other Action it was not denied that he was 
Mtilter. 30 All. 51. : „ 
Br. Eftop- 11. Ik a Pan brings Writ of Ward againft the Mulier, ſuppoſing 


 pel, pl. 138. the Baſtard to be Heir to his Tenant and in Ward, If the De fendant 

5 does not deny that he is Heir, bur takes Traverſe tipon any Point, 
Br. Mort» Which is found againſt him, he ſhall by this be diſinherited perpe: 
dapceſter, ftUally, 30 All. 51. 5 ; . | 
pl. "ig cites 12. In Mortdanceſtor brought by the Baſtard againſt the Mulier, 
Ms if the Mulier ſays that he is Eldeſt, not ſaying that the Pl+inritf is a 


Baſtard, AND it is found that the Baſtard is Eldeſt, the Miter ſhall 
never be received after to ſay that he is a Baſtard. 30 Aff, 51, per 


13. In Aſſiſe, if the Tenant ſays that A. died ſeiſed, and he as Mu- 
lier entered, and Plaintiff being a Baſtard ouſted him, to which Plain- 
tiff faith, that J. 8. enfeoffed him, by which he was ſeiſed till by the 
Tenant diſſeiſed, by this lea he has acknowledged himſeif to be a 
Baſtard, and therekore in another Action ſhall not ſay that he is a 

Mulier. 42 All. 20. TT | 
It wasac- 14. In an Ad terminum qui præteriit, if the Tenant fets forth the 
cepted in Deed of the Anceſtor of the Plaintiff, by which he aliened ro bim in 
e . T4 Fee, upon which Plaintiff maintains his Writ, if this be found agaiott 
"ho Pos the Plaintiff, he ſhall not after be received to lay that nothing paſſed 


Br. Eſtop- by the Deed. 32 All. 9. per Thorpe. 
pel, N 140. CE ER 
cites 8. C. 


Br. Eſtoppel, 
5 140. NES this Deed after the Death of M. by which he was Tenant after Poſſibi- 
liry, and Plaintiff ſfays that he inteoffed him by the Deed in the Lite 
ol M. ſo that he was Tenant in Tail at the Time ot the Feoffinent, upoll 


which they are at Iſſue, and it is ſound for the Plaintiff; In another 


Action, ik this Oeed of Feoftment be pleaded, the Tenant in the 
firſt Action cannot lay chat nothing patled by the Deed of Feoffment, 


becaule that it was acknowledged in the other Action. Hide Oubt- 


Br. Faurifer tutük⸗ 32 All. 9. 


460 16. In Ailife, if a Recovery is pleaded, and rhe other might have 
bn al: 5 tallified it, but does not, but cakes Iſfue upon another Matter, wie 


r lay tha, | 


Demandaar is a Baſtard 3 Fot it was acknowledged before, e contra 


15. In Aſſiſe, if the Tenant pleads that J. S. made Feoffment by 


8 2 . 


5 Eſtoppel. 


is found againſt him, he ſhall be eſfopped by this Admittance, ſo that 
he ſhall not be recetved to falſiſy this Recovery in any other Ac- 
tion. 40 All. 40. Curia. 5 | 
17. It a Man be reſceived for Default of Tenant for Life, and pleads to 
Iſue, and at the Niſi Prius makes Default, by which the Demanaant 
recovers, it is Eſtoppel to the Tenant by Reſceipt to ſay in another 
Action, that A. againſt whom the fudgment was given, had nothing in 
the Franktenement at the Time of the firſt Action. 5 
„ A 5 | 
18. In Aſſiſe, if A. alleges E. to be Mulier in an Action between him 
and M. there n Aſſiſe brought againſt M. if AM. pleads in Bar by E. 


cites 14 Aſſ. 10. 


Lord and others, there if the Tenant does not take the Tenancy upon him, 
n pleads another Plea, he ſhall be eſtopped at another Time by it to 


. 25. 

4 Ae againſs A. and B. Both pleaded in Bar ſeverally. The 
Plaintiff too A. for his Tenant, and B. would have eftopped him, becauſe 
before the Aſliſe brought % Plaintiff brought Writ of Ad Terminun: 
qui præteriit againſt the ſaid B. and affirmed him Tenant, and no Eſtoppel 
by Award; tor it may be that the Demandant entred atter the bringing 


he brought Aſſiſe. Br. Eſtoppel, pl. 191. cites 23 All 14. 


land made to the Plaintiff, was of full Age, for he had not Time to 
ay it till now; Quod Nota. Br. Eſtoppel, pl. 130. cites 25 Afll 2. 
22, Scire Facias, ſuppo/iug Land to be given to M. in Tail, Remainder 


V. and the Warranty of F. was pleaded in Bar, and the Plaintiff ſaid 
that he was a Baftard, and was pleaded for Eftoppel, becauſe he is 
named F. Son of NV. & non allocatur; but he was compelled to anſwer 


"iy 7 
23. But if a Man names himſelf Heir in the Writ, where he needs not 
v name himſelf Heir, and recovers, yet after he may ſay that he is not 
JJ TEE : 
ah Contra where the Writ of Neceſſity oapht to be bronght againſt the 
eir. Ibid. „„ . „% Pl Tre ER 
25, As where a Man by Warranty of F. brings a Writ of Warrantia 


r. Eſtoppel, pl. 190. 


there A. cannot ſay that K. was a Baſtard, Br. Eſtoppel, pl. 124. 
19. Ariſe at Common Law of 7. reſpaſs in Ancient Demeſne againſt the = 


ſay that the Land is Ancient Demeſne. Br. Eſtoppel, pl. 204. cites 21 


| ofthe Writ of Entry, and the Defendant ouſted him, and that of this 


21. In Aſſiſe the Tenant anſwered by Guardian; It is no Eſtoppel to 
the Plaintiff ro ſay hat the Tenant, at the Time of the Alienation of the 


t J. Son of the ſaid W. in Tail, Remainder to the right Heirs of the ſaid 


to the Baſtardy ; Per Kirton. Br. Eſtoppel, pl. 103. cites 39 E. 3. 


Chartæ againſt V. Heir of F. and recovers, he ſhall not be reſceived 


ater to ſay that he is not Heir, Ibid. 1 OY 
26. Ho where the Writ cannot be brought but againſt the Party him- 
ſelf or his Heir; Per Clame, quod non negatur. Ibid. EN 
27. In Aſſiſe, the Tenant made Bar, and the Plaintiff made Title by 


Luſe to the Tenant for Life, and for Entry by Alienation made by the Te- 


tant to his Diſinheritance, and the Tenant pleaded Eſtoppel by Mortdan- 
gor brought by the Plaintiff at another Time againſt the Tenant, in 
Which it was found that he had Fee, and theretore the Plaintiff Was 
barred of the Aſſiſe. Br. Eſtoppel, pl. 148. cites 45 Aff. 15. | 
„28. In Treſpaſs the Defendant pleaded Mt Guiry, and the Plain- 


lit eſtopped him, becauſe he was indicted thereof at another Time, and tra- 


irſed it, and ſaid that it was of the Aſſault of the Plaintiff, and ſo to 
le, and atrer waived it and confeſſed the Traverſe, and held that 
4's Confeſſion is good Ettoppel to plead Not Guilty, and alſo to juſti- 


5 De ton Affaulr Demeſne, ſo chat he ihall nor plead the one nor the 


other 


other contrary to his Confeſſion. Br. Eſtoppel, pl. 64. cites 11 H. 

H. 4. 65. 3 | 
g P. Br. 29. It there are a Sun and a Danghter by one Venter, and a Danghis 
* by another, and the eldeſt Brother enters and dies ſeiſed, and his Oſter cy. 
Se ters as Her, if the other Siſter of the half Blood brings a Writ of Nuper 
Obiit, and recovers by falſe Verdict, or erroneous Fudgment, it is Eſtoppel 
to the eldeſt Daughter to ſay but that the other is Co-heir with her, the 
Fudgmunt being in its Force, and if the brings Writ of Partition, ſie 
jhall compel her elder Siſter to make Partition; But yer, by a Wiit ot 


Error or Attaint, the ſhall defeat it, and ſhall be reſtored to her Arif 
Right; Quod Nota; and ſo ſee that E/foppel extends to a Thing done le. 


fore during its Force. Br. Eſtoppel, pl. 81. Cites 19 H. 6. 26. l 
30 In Debt at the Capias the Detendant named J. S. of B. appeare 

and demanded Judgment of the Writ, tor he ſaid that there is h. ton ! 

AL. and B. upen FP. abſque hoc that there is any B. without Addi; 

Port. to this he thall not be received, for he has purchaſed Super/eqeas l 

{y the ſame Name, and becauſe this Allegation ſtands with, and was nor ( 
contra, therefore no Eſtoppel ; the ſame Law of Attorney Who has a 
Warrant, he thall not plead N. ſuch Vill as B nor here, for it is contr; b 

&-», Contra of that which may ſtand with &c, Br. Additions, pl. zo. 0 

ctres 19 H. 6. 35. 30. Ws | fp b 

31. It 700 ſue Livery as Heir it is Eſtoppe I between them, ſo that one q 

1-11 nor baſtardize the other after. Br. Eſtoppel, pl 15. cites 33H.6 7 

7. 19. 50. per Laicon, 5 | 2 a 
32 It a Man confeſſes the Deed of bis Anceſtor pleaded againſt hin, 1 

ir is Eſtoppel tor all the World to plead it. Ibid. per Litt, ard / 
Ncedh. Bs 5 5 

L 33. Note per Fort. Arguendo in an Attaint, that in Præcipe quod 1 
reddat the Tenant pleaded 7 ointenancy by Deed, the Demandant main. 10 
tained his Nrit, and it is found for the Tenant, and affirmed by Attaint 0 

that they are Jointenants &c. Then zf he brings other Præcipe againſt * 

both, and they plead the ſame Deed in Bar, the Demandant thall not R 

be eftopped to plead Net his Deed, or Riens Paſſa &c. tor the Effect of 7 

the Iſſue, which was found and affirmed, was the Jointenancy, and bi 

not upon the Deed, Br. Eſtoppel, pl. 19. cites 35 H. 6. 20. pj 

34 In Debt a Releaſe was pleaded in Bar, and they are at 1ſue if it ls al 

his Deed or nit, and the ſame Releaſe is alſo in Iſſue in another Aflim 7 
between the ſame Parties, there if the one Iſſue be found that it is not 

his Deed, this does not make an End of the other Iſſue; but it was 5 
agreed that it may be pleaded for Eitoppel upon the other Action; ro 

| quod nota, Br, Eſtoppel, pl. 159. Cites 1 F. 8 | 
$. F. Br, 35. If a Man indicted of Extortion or Treſpaſs puts himſelf into the | 1 
OW bel, Grace of the King, and makes Fine, and after the Party ſues againſt ws 
5% Ice him thereot by Bill or Writ, and he pleads Not Guilty, he ſhall hate bro 
=" > Plea, and rhe making of Fine to the King thall not ettop him, | Hy 
Br. N. C Temp H. . pl. r b ðͤ tt „ 70 

36. For the Entry is Ouod Petit ſe admitti per Finem, and does not can 155 

feſs it preciſely, and therefore it is no Eſtoppel. But Brook ſeems to lea 
make the Fine by Proteſtation that he is not Guilty, and then this 1 Pl, 

all clear. Ibid. : 5 the 
37. V Man pleaded a Pardon of the King in the Exchequer, for Aliende can 

tion without Licence, where the Land is not held of the King in Caplte, Int 


this was Eſtoppe! ro him to ſay after that he did not hold in Capite. t 


Br. Eitoppel, pl. In cites E E. ©, | 9 
| (G E. ſtoppel per 


wo | 
| * 


; HE 2 : 


(c) Eſtoppel by Verdict. 
In what Caſes a Man ſhall be eſtopped. 
By Thing not material. 


. IN Mortdanceſtor as Heir to B. if the Tenant ſays that A. was g. EGO. 
ſeiſed, and infeoffed the ſaid B. and him and his Heirs, and De- pl. 148 _— 
mandant ſays that the Lenant had not any Thing therein but as S. C. 
eme; UPON which the Aſſiſe finds the Purchaſe as the Tenant Hath 
alleged, by which the Oemandant is barred. In a new Aſliſe by 
the Demandant he ſhall be eſtopped by the ſald Verdict to ſay that 
the Purchaſe was by B. and the Tenant, and to the Heirs ot B. though 
the Effect of the lea before was not whether the Tenant had Fee, 
ir only for Life, tor the Oemandant was to be barred though he had 
but for Life. 45 All. 15. odjudged, It ſeems becauie it was in a 
anner put in Iflue. | h . 
2. Coſinage of the Seiſin of W. the Tenant ſaid that I was ſeiſed till by 
A, Grandfather of the Demandant, and Brother to this M. diſſeiſſed, upon 
which F. brought Aſſiſe againſt A. and made Title that the ſame M. en- 


feiffed him in his Life, by which he was ſeiſed tilll by A. Brother of W, 


tſeiſed, and the ſame A. ſaid that M. his Brother died ſeiſed, and he 
ter d as Heir to him; upon which the Aſſiſe was taken, and found 
that V. did not die ſeiſed ; ſudgment if &c. Quære if the Demandant 
ſhall be bound here as Heir to his Grandtather, where he claims by his 
Coin, and not by his Grandfather, but he convey*d by him, nevertheleſs 
ir ſeems that he ſhall not be bound; Bur Brook makes a Quzre, for the 
Releaſe of the Grandtather after the Death of the Coulin ſhall be a 
Bar, therefore quære of the Eſtoppel. But per Finch and Cand. the 
ect of the Tſſue in the Aſſiſe was but upon the Seiſin and Diſſeiſin of the 
Plaintiff, and there fore the finding that W. did not die ſeis'd was Sur- 
pluſage, which ſhall not be Eſtoppel by them. But note, that the Writ 
of Cofinage is if he was ſeiſed the Day that he died, therefore it may 
de that he did not die ſeiſed, and yet was ſeiſed the Day that he died, 
and ſo is the Opinion of Fitzh. in his new Nat. Br. tit. Mortd. Br. Eſ- 
toppel, pl. 2). cites 40 E. 3. 38. e = . 
3. The Plaintiff declares that B. held of him a Houſe and an Acre of 
Land by 10 Marks, and that the Plaintiff diſtrained, and the Defendant 
made Reſcous. The Defendant pleads that the Plaintiff at another Time 
broug bt an Aſſiſe againſt the ſaid B. of the ſaid 10 Marks, who pleaded 
Hors de Son Fee, and the Plainiiff made Title that the Defendant held the 
Houſe, and five Acres of Land, and a Mill, by the Services of 10 Marks, 
and ſo within his Fee, and that the Plaintiff was Nonſuit, and after B. 
leaſed ro the Defendant for Years, and demands judgment if the 
Plaintiff ſhall be received to ſay that the 10 Marks are iſſuing our of 
the Houſe and Acre only; and reſolved that the Plea is not good, be- 
cauſe the. Quantity of the Services is not material in an Act jon of Reſcous, 
but the Tenure only. Raym. 457 per Cur. cites Mich. J E. 4. 18, Firzh. 
Eitoppel 69. 5 | % oe ney | 
4. PAſfiſe by F. late Wife of R. the Delendant pleads Feoffment by Deed 
of the Plaintiff *s Father with Warranty ; the Plaintiff replies Riens Paſſa 
per le fait; tne Defendant rejozns, that the Defendant be fore that Time 
had brought an Affiſe againſt the Plaintiff and her late Husband, who to 


it pleaded that the Lands were given to one H. and M. his Wife, and the 


— r — Heir 
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4385 e Eſtoppel. a 


Heirs of their Bodies; the Remainder to F. the now Plaintiff, and þy 
Heirs ; that M. died without Iſſue by W. and that V. after the Death f 
M. aliened in Fee to the now Defendant, for which F. entered and demanſ. 
ed Fudgment Si &c. the Plaintiff there; and now the Defendant replicd 
that the Fecffment was during the Life of M. by the Deed ; and the Jury 
found accordingly; Judgment if the Plaintiff ſhall now be admitted ty 
plead that Nothing paſſed by that Deed ; and reſolved that the Plain. 
tiff here was not eſtopped, becauſe in the firſt Action the Deed was ny 
in .Oucſtion, but the Time of the Feoffment, viz. whether before or atier 
the Death Of M. Raym. 457. per Cur. cites Fitzh. 1 1 247. 

5. Fury are bound to find an Eftoppel ; Per Mead J. faid it was fe 
ruled in Bright's Caſe, Cro. E. 36. pl. 1. Hill. 27 Eliz. C. B. in 
the Caſe ot James v. Landon. 5 N 5 
6. In Debt upon Bond againſt Edmund W. alias Edward W. conditiog 
for Payment by R. W. the Defendant pleaded Payment by R. W. and found 
againſt him ; and upon Error brought for that Edward W. was oblized 
and Edmund W. was ſued, who cannot be intended one and the ſame 
Perſon, it was the Opinion of all the Juſtices and Barons, that there 
could not be any Eftoppel in this Caſe ; Bur if the Condition had bein 

for Payment by Edward M. and Iſſue had been that the ſaid Edward paid, 
and it had been found for the Flaintiff, there the Verdict would hav: 
made it an F/toppel, and the Court ſhould be aſcertained that they were 
one and the fame Perſon ; and ſo Judgment in B. R. was reverſed in 
Cam. Scacc. Cro. J. 558. Hill. 1) Jac. Watkins v. Oliver. 


Skinn. to. 


”. 20 Car. 2. Vaughan brought a Writ of Dower unde Nihil habet 
1 in the Great Seſſions at Brecknock againſt Morgan, and had Judgment, 


dingly per And Morgan the Tenant brings à Mrit of Error, and aſſigns tor Error that 
rot. Cur. he was an Infant at the Time of the Fudgment given, viz. of the Age of 
and Judg- 14 and no more, and that he appeared by Attorney, whereas he ought to 
ment reverſ- have appeared by Guardian; And upon this Intancy Iſſue was taken 
ed Niſi. { LIN , ; 7 
2 Jo. 1% and laid to be at Abergavenny in Com' Monmouth, and tried at Mon- 
S. C. ad- mouth, and found for the Plaintiff in the Writ of Error. And now 
judged. Pollex fen moved in arreſt of Judgment this Exception, viz. The Writ 
a 2 of Error was brought 26 Car. 2. and the Tenant had alleged in 20 Car. 2. 
End cle. Lo that he was Infra Atatem, viz. 14 and no more; and this Writ of Error 
Ch. Juſtice 7s brought 26 Car. 2 and Error aſſigned by Attorney, and then of his own 

ſaid, As to fhewing, he was alſo under Age when he brought the Writ of Error, and 
the Viz. JOS. y ; : d ſav. „„ by 
* aſſgnd the Error, and he is now eſtopped to ſay the contrary ; but 
i thet be bY | : 

of a Thing Judgment was reverſed by the whole Court. Here is no Eſtoppel, be- 
whichis caule the alleging the preciſe Age in the Viz. is idle and not traverſa- 
impoſſible ble, and he might have alleged any other Age, and the Defendant in 
Ir ie no Con the Writ of Error could not have taken the Iſſue upon it. Raym. 456. 
Eſtoppel, Mich. 33 Car. 2. B. R. Morgan v. Vaughan. „ 

and it would _ %% ty | | On | | TO 
be hard to make it ſo in this Caſe ; and it was ruled to revarſe the firſt Judgment in C. B. Niſi &c. 


See tit. For- 8. An Eſteppel upon a Verdict goes a great Way; Iſſue in Tail ſhall 

mer Action never tallity it. But if A. is eftopped, and he joins B. with him, whether 

CA) ple 55 this ſhall avoid the Eitoppel is a Quære. Show. 28. Trin. 1 W. & M. 

the Now eien, 8 ; FT 

there. 9. Fury is bound by Eftoppel, unleſs the Party leaves the Fact at 
large by Pleading. 1 Salk. 276. pl. 3. Mich. 3 Ann, B. R. Trevivan 
A e 9 1 95 


(8) 


Eſtoppel. 


(H) Eſtoppel upon Records after Nonſuit. 


In what Caſes a Man ſhall be eſtopped after 
= Nonſuit. 7 


[uited he cannot affirin the Deed, Contra 11 0. 4. 30. pl. rg 
| 58 | Fitzh, Eſtoppel, pl. 99. cites 8. 8 I 


2. It a Deed be pleaded in Bar, and Plaintiff ſays that he made it B. ERop- 
by Dureſs of Impriſonment, and after the Plaintitt is nonſuited, eel, pl. 39. 
ina new Action he cannot ſay chat he was wichin Age at the making, bens. J 5 
for headmitted the Oeed good before in every Point but for the Du- . F. 
tes, 45 E. 3. 2. b. 7 . 6. 20. 14H. 6. 9. b. Eſtoppel, 


§ C. but I do not obſerve S. P. there. + Br. Eftoppel, pl. 7). cites 7 H. 6.8.9. 8 P. 
Pirrh. Eſtoppel, pl. 20, cites Mich. 7 H. 6. 8. but S. P. does not appear. | Ns 


L 823 pel, pl. 96. 
cites 9 H 4. and 6 H. 4. 4. S. P. by Hank. 


4. In Aſſiſe, if the Plaintiff acknowledges a Matter againſt himſelf, 
and ns is nonſuted, yet in a new Action he ſhall be eſtopped by 
„ . TT: 

5. In Aſliſe, if it be found by Verdict that he was not ſeiſed nor diſ- Br. Eſtop- 


jeſhall not be eſtopped by this Vervict, becauſe now he cannot have bars p 

Ataint upon the Verdut. 18 E. 3. 35. Cur. 17 All. 27. adjudged, _ on | 

„ i | 1 85 3 clearly ap- 
pear. 


6. In Aſſiſe, if upon leading the Releaſe of the Plaintiff it be de- 
died, and it is found by Verdict that it is a good Deed, and after Plain⸗ 
tifis nonſuited upon Adjournment he (hall not be eſtopped by this 
—— to deny the Deed in a new Action. 18 E. 3. 35. 17 All. 28. 
judged. = CC 5 
7. Tn Debt upon an Obligation, if the Plaintiff counts of the making He is not 


in one Place, after JNonſuit he cannot allege it in other Place. Dubtta- <fopycd o 


allege it in 
another 


(ut 14 I), 6.9. b, | | | 
| Place, Per 


June Ch, J. for when he is nonſuited the Record is as null; Quod Nota. Br. Eftoppel, pl. 108. 


cites 14 H. 6. 9. 


8. Ik a Deed be pleaded in Bar, the which is pleaded to be made Arr 3257 
by Dureſs of Jmpriſonment at D. and after the Plaintiff is non⸗ ber l 
lied, in a new Action he cannot vary trom the Place. 45 E. 3. 2. fr. 


14. cites S. C. — Fitrh. Eſtoppel, pl. 197. cites S. C. & S. P. — Tbid: pl. 198. cites S. C. but 
o. . does not appear there. 3 ma — | ws 


9. In falſe Impriſonment, if the IDlaintiff counts of an Jmpriſon- 
ment in one Place, after Monſuit he may allege it in another Place, 
lor the Place is not material, Contra 14 h. 6. 9. b. —_— 

— EET — Io. J 


. If the Plaintiff denies a Deed by Traverſe, if he be after Non-3r.Etoovet; | 


pl. 199. cites 


z. So in ſuch Cale he cannot ſay that not his Deed. 6 H. 4. 4. b. Fitch. Efoy. 


filed, and after, before Judgment, is nonſuited, in a new Afſiſe bel pl 156. 


Lieu &c. pl. 


260 Eſtoppel. 
r. Brief, 10. In Aſſiſe by A. B. and C. againſt D. If they make their Plaine 
pl. 301. and after the Writ abates by Nonſuit A. and B. only may bring a new 
c 305.) cites Writ, though C. be in full Lite, for ik they miſtook their por 
Br. Eftoppel, before, they ſhall not be ouſted of a good Writ for ever, 3 All. 


pl. 31 cites 15. ADJUDQED. 
i TAK, 1h ©. TH 2 3 REDD 55 
8. P. — Fitzh. Eſtoppel, pl. 140. cites S. C. & S. P. [and Roll ſeems to be miſprinted}, 


S.P. Br. XI. If in an Action the Deſendant pleads a Releaſe, and the Flaintif 
Fſtoppel. denzes it, and after is nonſuited, and brings another Action, and the D.. 


” r fendant pleads the ſame Releaſe, the Plaintiff was not eſtopped there 10 


Fitzh. Scire avoid it by Raſure in (Scire Factas). Br. Eſtoppel, pl. 186. Cites 24 E. 


Facias 129. 


He himſelf was nonſuited, and becauſe he was nonſuited he was not at. 


tered to plead it as Eſtoppel, but was ouſted thereof by Award, By, | 


Eſtoppel, pl. 194- cites 44 Aff. 19. | 
XIII. Whete a Man brings an Action and is nonſuited, he ſhall not 


be eſtopped by this Record after, for by the Nonſuit it is no Record 1 


Per Wankf. and Litt. But Brooke ſays, Quære. Br. Eitoppel, pl 
15. cites 33 H. 5. 7. 19. 50. wy | 


XIV. Where a Man in Aſſiſe makes Title that A. was ſeiſed and enſeqſsel | 


B. who enfeoffed C. who enfeoffed the Plaintiff, and after is nonſuited, 


J 


the Plaintitt thall be eftopped to deny the Seijin of any of them, For each 


ot their Seilin is material and traverſable. Br. Eſtoppel, pl. 162. cites f 


5 E. 4. J. 8 ) E. 4. 19. 20. 


XV. A Record in which the Party was Nonſuit, ſhall be Eſtoppel to 
him to ſay contrary to that which he ſaid in the Record of Nonfuit; | 


Per Chock. Br Eſtoppel, pl. 98. cites 9 E. 4. 29. 


XVI But per Needham, he may convey by other Anceſtor in the new | 


Suit, not u ithſtanding the Nonſuit. Ibid, 


. (H. 2) Suppofal. 


| Firzh.Efop- 11. JA Suppoſal in a Writ ſhall not cffop a Man, if he be nonſuit: | 


bel, v1. 9%- ed, in bringing ok a new Writ. 6 H. 4. 4. b. 


Eites S. CG 


and 9 H. 4.— - Debt upon a Leaſe made to M. for Arrears of Rent for the Years 20 and 21, and 
becaule it appears that the Leaſe was expired before theſe Years he was Nonſuited, and brought 4 


other Writ of Debt upon the ſame Leaſe, and declared for Arrears for the Years 18 and 19, and 


counted of a Leaſe made to A. where the firſt was to M. and the firſt Action ſuppoſing the Leal | 
made to N. was pleaded for Eftoppel to ſay now that the Leaſe was made to A. and per Brudnel and 
Kingſmill it is no Eſtoppel; For the Writ and Declaration is not but Suppoſal which ſhall not be 
Eſtoppel. Br. Eſtoppel, pl. 110. cites 21 H. 7. 24 —— As in Formedon the Demandant conveys | 
by one Deſcent and is Nonſuited, and brings other Formedon and conveys by another Deſcent, and 

- Ard in Mortdanceſtor as Son and Heir to one, he mav be Nonſuited and bring | 
another Writ as Son and Heir to another. Ibid ——And in Action of Waſte upon a Leaſe for 


well. Ibid. 


Years he is Nonſuited and brings another Action of Waſte upon a Leaſe for 10 Years ; For the firl 


Writ may be falſe, which is the Cauſe of the Nonſuit peradventure, and then it is no Reaſon that 


it ſhould be Eſtoppel. Ibid, ——— And ver Kingſmill, if the Defendant had pleaded, and the Plain- 
tiff had replied of Record and had been Nonſuited, there the firſt Record ſhall be Eſtoppel, for the 
Replication is Matter in Fact though the Writ and Count are only Suppoſal; Bur per Rede the 
Writ 1+ Suppolal and the Count is Matter in Fact, and it is Eſtoppel by him, and the fame Law ot 
part Confeſſed to be paid by the Count, but no Matter here was mentioned that the Eſtoppel ſhouid } 
be inſufhicient by reaſon of the Nonſuit, and therefore it ſeems that the Record in which the Plan- 
tiff was Nonſuited may well remain as Eſtoppel it there was no other Matter but this, quod not 


lvid. 8 


| 1 ny” 15 In Mortdanceſtor, if Plaintiff ſuppoſes 3 Anceſtor of che Name 
be, b d of W. ik he be nonſuited he may ſuppote his Name in another Welt 


8. F. per to be I.. 40 E. 3. 18, 
Mich. VVV f 


XII. In Aſſiſe, the euant pleaded Matter in another Aſiiſe, in ubich 


1 So : 


_—_—— 


Eſtoppel. Io Fs 441 


| 13. So it is in a Formedon. 6 . 4. 4. b. | Firth Eltop- 
( | | | el; J. 96, 
: ape) has SC 
t 14. If a Man in Mortdanceſtor ſuppoſes that his Father died ſeiſed 


. of Fee after Monſuit, he may bring a Formedon ſuppoſing him to 
have Eſtate Tail. 6 . 4. 5. VVV | 
15. In Writ of Cotinage, if Plaintiff makes himſelf Heir to an Br. Efop- 
Anceitor, atter Monſuit, he may bring Formedon or other Writ of pel, pl. . 
| the ame 1 "25pm that the firſt Writ was vut a Suppolal. 5% pid 2 
if 30. 6. 15. b. | | e 188 


Martin. 

= | | 3 | g Br. Eſtop- 
10 pel, pl. 1. cites 3 H. 6. 15. and 39. 8. P. ty Martyn and Babington — Fitzh. Eſtoppel, pl. 15. 
cites 8. C. & S. P. per Martyn and Bab ingtoͤn. | | | | 


16. In Debt upon Obligation, if Plaintiff alleges the making in L. Fith. Eſtop- 
aſter J2onſuit, in a new Action he may allege the making in anocher Pf» 13+ 95: 
County withont any Eſtoppel. 6 0. 4. 4. b. adjudge dg. 
17. In Aſſiſe, if the Tenant pleads a Recovery in Mortdanceſter M 
againſt the Anceſtor ot the Demandant, which Deinandant would void Fol 868. | 
or talſe Latin, and after the Demandant is noaſuited, in another > 
Iſſiſe he may avoid the ſald Recovery, vp ſaying that his Anceſtor Eftoppel, pl. 
was not Tenant of the Franktenement at the Jime of the Recovery, 128. cizes _ 
and ſhall not be eſtopped by his admittance in the firſt Alliſe, be- . Core 
cauſe he is at large by the J2an{uit, 19 Ail, 4. adjudged, 8 


murred, and 


| | 5 | by Advice 

& all the Juſtices the Aſſiſe was awarded at large, becauſe Nihil dicit; quod nota. Brook ſays 
Quere, whether becauſe the Record of Nonfult is no Efloppei, or becauſe a Man may have diverſe 
Pleasto avoid a Recovery. | 5 8 2 


18. Recordare between A. B. Executors of the Teflament of C. and R. 
M. of an Ox of the ſaid A. taken, and fo ſuppoſes Property in himſelf 
y good, and the Writ awarded good. Br. Briet, pl. 445. Cites 24 
E * . 3 ͤ . 
19. Scire Facias upon a Fine, the Tenant pleaded Feoffment with Var- 
ranty of one R MH. in Remainder in the Fine, to whoyg the Plaintiff is 
Heir; The Plaintiff ſaid that R. is a Baſtard, and the Tenant eftopped 
bim, for that the Writ of the Plaintiff called him R. Son of R. and it it 
be his Son he is no Baſtard ; and per Finch it is a good Eſtoppel ; 
Were, for it was not adjudged. Br. Eſtoppel, pl. 102. cites 39 E. 
3. 10, 11. | „„ REL 
20. Where a Feme Plaintiff” in 4ſfiſe pleads againſt the Defendant, 
who pleads as Son and Heir to the Father of the Feme Plaintiff, that R. 
their Fat her firft eſpouſea M. and had Iſſue the Defendant, and that liv- 
ing M.—R. took to eme S. and had Iſſue the Feme Plaintiff, which E. 
puſals continued all their Lives, Judgment &c. and pleaded ſuch Mat- 
ter tor Eſtoppel by pleading in other Aſſiſe, For it ſhall not be intended 
upon this Matter that the Barun and firjt Feme were divorced, For this 
wht to be alleged by Matter in Fact, and otherwiſe ill; quod nota. 
on that } br, Eſtoppel, p . cites 4 £..3. ii. % | % er nd wp 
a | 21. 'l here is a Diverfity, as it ſeems, between a Writ or Count, and Where a 
torch WY Pa pleaded, for the one is only Suppoſal, which is no Eſtoppel, and Mn worn 
ede the Wi e other is Matter in Fact, and concord” the beſt Opinion is to 21 H. by dans 
1830 24. 25 that a Man who brought a Writ and declared upon a Leaſe to at B in one 
- Plain- WI © was Nonſuited, and in another Mrit declared upon the ſame Leaſe to P. Action, and 
,4 nou. Wl end good, for a Writ and Declaration is only Suppoſal ; But ic is ſaid tbe! 3 5 
dbere, hat F the Defendant had pleaded a Bar, and the Flaintiff had ee e , 
| nanained the Place by Replication, this zs Matter in Fa, and by this * Plaintitf | 
Name 4 ſhall be eltopped ; Nora Diverſity. Br, Eitoppel, pl. 39. cites 45 in new Acti- 


| on ſhall not 

7 Mell 3. 2. 5 1 85 | „ avoid it by 
80 Dureſs at another Place. Br Dureſs, pl. 5. cites 45 E. 3. 1, 2. — 7 Orig is (ple) 

13. 8 | 2 —— 
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22. Delt upon Obligation made in L. Paſton demanded Judgment of 
the Writ; For he has Plaint of Debt yet pending upon the ſame Obliga- 
tion in N. ſuppoſing the Obligation to be made at N. Judgment ot the 

| Writ; & non allocatur, becauſe his ſaying is not but Suppoſal, Br. 


Eſtoppel, pl. 1. cites 3 H. 6. 15. 39. | 


Br. Dette, 23. And fee the ſame Year 14. that in Debt againſt F. as Adniftra. 
pl. 3. cites for it is no Plea that at another Time the Plaimiff b 
3 H. 6. 14. againſt one W. as Executor to the ſame Perſon, Judgment it he ſhall ſay 


rought Action 


now that he died Inteſtate, & non allocatur; For he was a Stranger 10 
this Record, and alſo it is not but Suppoſal, and therefore he was award- 


ed to anſwer; and it is ſaid for Law in both Caſes that Suppoſal is no 


Eſtoppel. Ibid. 


24. It was ſaid in a Writ of Entry that Mich. 18 E. 3. Formedon in 
Remainder was brought, and it was abated by Ley Gager of Nonſummons, 


and after the ſame Demandant brought Formedon in Deſcender of a Gift 
made to himſelf, to whom he ſuppoſed the Leaſe to be made in the Formedon 
in Remainder, and the Writ awarded good; the Reafon ſeems to he, 
that the /t Þrit was Syppoſal, which is not Eſtoppel. Br, Eſtoppel, 
pl. 180. eites 9 H. 6. 51, $2 F 
25. Superſedeas of Chancery becauſe F. is Servant of the Chancelhr, 
it is no Eſtoppel to the Party to ſay that he is not Servant to the Chan. 
cellor, tor the Writ is Cr Accipimus, and alſo the Party is a Stranger to 
the Writ. Br. Eſtoppel, pl. 184. cites 21 H. 6. 20, 


_ * . b. Br. 26 Ir was ſaid that * Vit nor Count is only Suppoſal, fo that if Ten- 
Count, pl. ant in Tail appears and loſes, the Iſſue may ſay that his Father was not 


19. eites 


34 H. 6. 48. NN at the Time of the Recovery. Br. Brief, pl. 374. cites 12 | 
8. P. Br. E. 4. 14, 15. | | | | 
Eſtoppel, pl. 


162. cites j E 6. contra of Bar, or Title, or other Pleading, for this is Matter in Fact and Eſtoppel. 
— 8. P. Br. Tlaverſe per &c. pl. 185; cites 5 H. 7. 11, 12 


29. T'reſpaſs &c. the Defendant ſaid that the Plaintiff required the 
Defendant to hage the Governance of his Goods in his Abſence, by which he 
took them &c. and did nct ſay that the Plaintiff was poſſeſſed tempore &c. 
and yet a good Plea, tor the Suppoſal of the Writ gives Property to the 

- = Plaintiff, Br. Treſpaſs, pl. 4397. cites 16 f. J. 35. 


—_—_—__ —_——— _ 0 n 


— 


(I) In what Caſes a Man ſhall be eſtopped. 


Aſter Diſcontinuance. 


Bectuſe by 1. JN Debt upon Obligation if the Defendant pleads Payment ac | 
the ere A cording co che Condition in one Place, If it be difconttaied dy | 
the dea was Demiſe of the King, in new Original he may allege Payment in 


Sine Die,  anOther Place. 3 P. 4. 9. 
and ſo he | | | 
took no Fine; for no Judg 3 
Firzh. Eſtoppel, pl. 95. cites S. C. 


Fitzh. Eſ- 2. But otherwiſe it is if he ſues a Reſummons upon the firſt Origi⸗ 
_ toppel, pk. nal. 3 I). 4.9. hen e | 


5. cites 


8. C. & S. P. per Marcam.—— Br. Eſtoppel, pl. 53. cites S. C. but 8. P. does Hot appear. 


= Record diſcontinued was adjudged no Eſtoppel. Br. Eſtoppel, pl. 
215, Cites 10 H. 6. 13, rr ne lus _ 
ä (C) Ettoppel. 


S. P. And therefore Bar which 
i, Matter in Fact is good without Traverſe. Br. Traverſe per &c. pl. 186. cites 5 H. 7. 26. 


judgment, and therefore no Eſtoppel. Br. Eſtoppel, pl. 53 cites 8S C. ; 


124. cites 18 H. 6. 22. 


Eſtoppel. 


() Eſtoppel by Record. 
Who ſhall be eſtopp'd. 


A Stranger. 


1. A Man ſhall not be eſtopped by a Verdi& between Strangers tg 


which he was not Party, where be is to loſe any Inherit- 


ance by it; Blit he may aver the Contrary thereof. 11 H, 6. 46. 
2. Bur d Man ſhall be eſtopped by a Verdict between Strangers 
to plead a Matter contrary to it in Abatement of a Writ, becauſt 
is not to receive any Olfinheritance by tit for to avoid contrary 
pcdicts, 11 Þ. 6. 4 b. Es 
3. Ik A. diſſeiſes B. of Land, and after B. ſuffers a common Re- 
covery Of the Land in which the Precipe is brought againſt B. and the 
Record is, that the Sheriff put the Recoveror in Poſſeſſion of the Land 
upon Mrit of Habere Facias Seilinam. And after C. a Stranger en- 
ters upon A. and diſſeiſes him, upon which the Recoveror enters, 
his Entry is lawful, for though B. was not Tenant to the Præ⸗ 
cipe, yet this was a good Recovery by Eſtoppel againſt B. and his 
org and Aſſigns, it being Fee-Stmple Land, and binds all but 
who was ſeiled of the Land at the Time of the Recovery, and 
ſo by Conſequence ſhall eſtop C. wyo does not claim under A. but 
comes in after the Recovery by Diſſeiſin. Mich. 10 Car. B. R. 


IS 


443 


Cro. C. 588, 
389. pl 21. 
S. C. and 


1 
11. 


between Ball and Niott, und per Cur. adjudged upon a Special 


Verdict, none attending for the other Part. Intratur Trin. Car. 


. „ | 5 5 1 | | 
4. He who claims by the Heir of A. which A. had releaſed before in Fee 


JB with Warranty thall be bound by the Deed as his Feoffor ſhall be, and 


g. P. Br. 


Eſt ranger 


therefore was compelled to anſwer to the Deed though he was a Stran- al fait, pl. 


ger to the Deed ; quod nora. Br. Eſtoppel, pl. 142. cites 37 Aſſ. 16. 
5. In Quare Impedit, if Matter of E/tuppel be pleaded againſt the Patron 
which is ſufficient, and the ſame Matter is pleaded againſt the Incumbent he 


ſhall be eſtopped alſo, becauſe the Patron alſo is 1 and the In- 
Br. 


cumbent cannot claim but by his Preſentment. 


ſtoppel, pl. 103. 
cites 39 E. 3. 24, 2. 0 


I 4. Cites 


8. C. 


6. It ſeems that Letters Patents of the King ire not Eſtoppel to a 


* 


Stranger nor Bar. Br. Eſtoppel, pl. 52. cites 3 H. 4. 8 


7. A Stranger ſhall not take Advantage of an Eſtop el, and therefore 


ſhall not be bound by it; As if one tabs a Leaſe for Years by Indenture 


471 own Lands, the ſame ſhall bind him, but it he dies without 
eir it ſhall not bind the Lord in point of Eſcheat ; per Cur. Le. 178. pl. 


8. In Dower if Tenant in Fee Simple ſays that he holds for Term of Life, 


the Rever/jon to 25 S. and prays Aid of him, this is Eſtoppel between 
the Tenant for Life and hint in whom he affirmed the Reverhon ; buc 
the Demandant in Præcipe quod reddat may ſay that he was Tenant in 
Ele- Simple the Day of the Writ purchaſed ; tor a Stranger ſhall not be con- 


cluded where he affirms the Reverlion ut ſupra in a Common Perſon, but 


it he affirms it in the King ut ſupra, there it is a Concluſion co all Per- 


fors. Br. Ettoppel, pl. 88. cites 22 H, 6, 2. 


9. Tefament naming A. and B. Ex:cntors, it is no Eſtoppel for them 


to /ay that they were not made Exccutors, and a good Reaſon, tor they 
„„ | | | | art 
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ſtoppel. - 


— ———— 


Bro N. Js 
36 H. 8. 
Pl. 281. 


are not Parties to it, but are named by the Teſtator. Br. Eſtoppel, pl. 
185 cires 22 H. 6. 52. CE | 


my Name is F. D. but a Stranger cannot ſo eſtop me, Br, Eſtoppel, pl 


Ibid. 


without Appearance it cannot be ſaid his Suit. Ibid. 


ſhall not be eſtopped by the firſt Trial. Ibid. 


1 — ————__ 


10. If I bripg an Aion by the Name of W. D. where my Name i; 
7. D. and recover, the Party ſhall effop me in another Action to ſay thi; 
216. cites 30 H. 6. 2. : 
11. But every Stranger ſhall take Advantage of Baſtardy certife4 


12. And ſo it was agreed 36 H. 8. that a Stranger to the Fine or Re. 
covery thall not plead it tor Eſtoppel. Ibid. | 

13. Contra if he claims the ſame Land under the Fine, or recovers |, 
them who were Parties, or claims the ſame E/tate or Part of it, aud th; 
this Eftate continues, tor then he is privy in the Per, Ibid. 

14. Treſpaſs againſt F. N. of D. who ſaid that there are two D's &&. 
and no D without Addition; Per Chocke, to this you ſhall not be re. 
ceived, tor at another Time you yourſe!f brought a Writ againſt him, ani 
Jour Writ ſappos'd you to be of D. & Obtulit fe, and took Proceſs, which 
is in Effect Appearance in Law; Judgment if he ſhall be receiv'd &&. 
Per Litl. the Plaintiff is a Stranger to this Record, and cannot be 
eſtopp'd by it, therefore he by this ſhall not eſtop the other; and by 
the beſt Opinion it is no Eſtoppel. Br. Eſtoppel, pl. 105. cites 37 H 6, 
88. 24; | | 

15. And alſo when the Defendant in Aion Perſonal makes Default at 
the Original, by which it is enter'd .®uod querens Obtulit ſe 4 Die, ag int 


the Detendanr, and had Capras, and ſo at the ſecond Appearance, that 


this is not properly Appearance of the Plaintiff to the Suit, and then 
16. A Man has Chattels of Outlaws, and another is outlawed , and he 
ſeiſes, and atter the Party is acquitted of the Outlawry upon Iſſue betwe'n 


the King and him of the Outlaury, and bronght Treſpaſs againſt hin 
who ſeiy'd; It ſeems that he ſhall not be concluded by. the firſt Iſſue, 

becauſe he is a Stranger to it, and cannot have Error nor Attaint thereot, 
Br. Eitoppel, pl. 163. cites 7 E. 4. l. * 


17. And it A. be bound in a Recopnizance that B. ſhall obſerve the 


Peace, and in Scire Facias againſt B. it is found between the Kiag and | 


him that he broke the Peace, there in another Scire Facias againſt A. he 


18. Jo of two Actions by Villein againſt Maſter and Servant, the Iſſue 


tried againſt him is no Eſtoppel to the other, for Stranger &c. Ibid. 


19. But it was ſaid if a Man commits Felony, and enfeoffs A. of his 


Land, and after is attainted of Felony by Verdict, the Feoffee thall be 


eſtopped to ſay he is Not Guilty, The Reaſon ſeems to be inaſmuch 


as none may have Attaint of this Verdict, for the Party was indicted 


by 12, and attainted by other 12, Which is 24. Ibid. 
20. But it was ſaid that zf in this Cafe the Party had been attainted by 
his own Conſeſſion, there the Feoffèe might have averr'd that he is Not 


Guilty ; and contra where he is attainted by Verdict. Note a Diver- 


„ 
cites S. C. 


VVV 
Br. Dette, 


12. Debt againſt Executor, who ſaid that at another Time the Plain- 


tiff brought Action againſt the Ordinary, ſuppoſing that the Teſt ator died 


Inteftate, and recover d Judgment of the Writ brought againſt him as 
againſt Executor; and per Cur this is no Eſtoppel, becauſe the De- 
tendanr is a Stranger to the firſt Record, of which none ſhall have 


Advantage bur Privies, and allo it may be that a Teſtament was proved 
after, and therefore no Plea. Br, Eſtoppel, pl. 169. cites 18 E. 4. J. 


22. A Stranger ſhall not be eſtopped by the Inrolment of a Des, us 


the Parties {hall be, as it ſeem'd to the Court; tor though the | nrcl- 


ment is reputed to be of Record, yer it is not @ Record crete 4 


7 ul cial | 


— 


2 Eſtoppel. 


yndicia ! Af ; for it is not Iike to a Recognizanee, and in all Recog- 
nizances Nul tiel Record is a Plea. The Sealing and Delivery is the 
Force of ſuch Deeds, and not the Inrolment. But in Caſes ot Recog- 
nizances they take their Force and Effe& by the Inrolment only, 
and not by the Delivery; and therefore here a Stranger may well 


enough be receiv'd to deny the Time of the Delivery, which is only 


Matter of Fact; But the Cognizance before the Judge is Matter of Re- 
cord, and by this the Debt is created; But Obligations, and Inden- 


tures, aud Deeds of Feoffment take their Force by the Delivery, and 


ſo is a perſect Act before the Cognizance is taken, and before any In- 

rolment. Sav. 91, 92. pl. 169. Paſch. 28 Eliz. in Caſe of Holland v. 

C I | DIRE, 1 | 
23. Privies in Blood, As the Heir; Privies in Eſtate, As the Feoffee, 


Leflee &c. Privies ia Law, As the Lords by Fſcheat, Tenant by the 


Curteſy in Dower, the Incumbent of a Benefice, and others that come 


under by Adt in Law, or in the Poſt, ſhall be bound and take Advan- 


tage by Eſtopples. Co. Litt. 352. a, 


(eo) By Certificate of Biſhop &c. Who. 
Stran gers and others. 
. FErtificate of the Biſhop that J. S. who was outlawed, was in his 


| Priſon at the Time of the Outlawry, is Eſtoppel to all to ſay that 
he was at large at the Time. Br. Eſtoppel, pl. 211. cites 15 E. 3. 


2. In Aſſiſe by A. againſt J. who intitled himſelf as Heir to his Fa- 


ther by Deſcent, and gave Colour; The Plaintiff ſaid that F. is a 
Baſtard. F. pleaded Efoppel, becauſe at another Time in Formedon betweers 
bim and H. he was certified Mulier ; Judgment &c. And by the Opi- 
nion of the Court he ſhall not have the Plea, wherefore he pleaded that 
he is Mulier, and not Baſtard, and it was tried by the Aſſiſe; Quod 
Nota. Br. Eſtoppel, pl. 131. cites 29 Aſſ. 64. . 

3. If the Biſbop certifies Baſtardy, it is Eſtoppel to all to allege that 
he is Heir. Br. Eſtoppel, pl. 179. cites 11 H. 4. 84. 

4. Contra of Cerritos 7 Mulier, for he may be Mulier by the Law 
of the Church, and Baſtard by our Law, and therefore it is no Eſtoppel 
to a Stranger to this Record. Ibid. | V 

5. In Aſſiſe, the Tenant pleaded Baſtardy in the Plaintiff, and he eftop- 


ped him, by reaſon that he was at another Time certified Mulier by the Bi- 
cop, in a Replevin between a Stranger and the Bailiff of the Plaintiff, who 


acknowledged the Taking in Right of the Plaintiff, in which the Bailiff had 


Aid of the now Plaintiff, and there was certified Mulier ; Judgment &c. 
and H= Eſtoppel as was adjudged there; Quod Nota. Br. Eſtop- 


pel, pl. 78. cites 7 H. 6. 37. 


161. cites 3 E. 4. II. per Moile J. 


— 


6. Where Baftardy in an Action is certified by the Biſhop, and after 
the Plaintiff is nonſuited, the Certificate ſhall not be Eſtoppel no more 
than after Diſcontinuance, and the Reaſon ſeems to be, inaſmuch as 
there Judgment cannot be given upon the Certificate, Br. Eſtoppel, pl. 


446 . : 25 Eſtoppel. Ro 1 — 


(K. 3) By Appearance, Imparlance, Defence &c, 


IN TOE] the Tinant alleged Detainer of Charters by the Demand. pel 

ant, concerning his Land deſcended by his Father, and in Caſe | 
he will deliver them he is, and always was, ready to render Dower if &e. 
Per Candiſhe, to this you ſhall not be received to ſay that you was 
at all Times ready, For you was eſſoigned in this Plea; Per Martin J. 


this is no Eſtoppel, for the Eſſoign may be Caſt 5 a Stranger, which 3 
ſhall not hurt a Party, quod Cur, conceſſit. Br, Goppel, pl. 106, [ol 
Cites 14 H. 6. 3 — 


2. Treſpaſs rain J. N. of F. who made Defence, and imparted till an- 
ether Term by the ſame Name, and after came and ſaid that he was of B. 
the Day of the Writ, and 2 of F. Judgment of the Writ; and was 
eſtopped by the Defence and Imparlance per tot. Cur. Br. Eſtoppel, pl. 
79. cites 19 H. 6.1. 

And it a Man makes an Attorney by ſuch a Name, he feall not come 
in Perſon after and ſay that he was of another Vill, for he ſhall not pleid 
it bur in proper Perſon before Attorney made, and before Deſence and 
Imparlance, and no Diverſity between the Day of the Date and the Im. 

gs Ibid. 

And if a Man ſo miſnamed purchaſes Superſedeas by ſuch Wan he 
mall be concluded to plead Miſnoſmer contrary to it. Ihid. 

F. So where a Man is Os by Name of F. N. where his Vame is 
N. NV. Ibid : 
6. But in ſuch Caſes, in his Defence, Imparlance and Superſedes, 
it ſhall be fo, Jou have here W. N. who is named F. N. who defends 
&c. and ſo upon the Superſedeas, and then he ſhall ſave the Exception 4 
ter; Quod nora per tot. Cur. by Award. Ibid. | 
J. He who renders himſelf at the Exigent, or Gratis at the Capias, r 
| Pone, may plead Miſnofmer, and this Matter of Appearance ſhall not 
eſtop him. Br. Eſtoppel, 'pl. 83. cites 19 H. 6. 43. 
8. In Dower, the Tenant ſaid that he is, and at all Times has been, 
ready to render Dower &c. there it is no Eſtoppel to ſay that the Tenant 
has been eſſoigned, for it may be caſt by a mh: 26d 3 Per . Br. 
Fe, pl. 154. cites 7 Hl. 7. 6.1. 16. 


- : : : ; 
. 15. . : 8 a A — ———. 


CY Who hall take We ol an \Eſtoppe, 
Who Claims under it, 


Br. Eſtop- A Feme who claims Dower tail have advantage to an Eft 
pel, pl- 51. pel by Deed berween her Baron and the Tenant. 3 . 4. 0, 


S. C. 
3 Divitatur, 


| Eftoppel, 
pl. 93. cites 8. C. 


Br. Eſtoppel, 2. It a Man leaſe for Life by Indentute, and after levies a Fine 


pl. 51.cites of the Reverſion, the Conuſee ſhall ſtop the Leſſee in a Quid Juris 
Ta clamar, tu ſay char Conuſor had not any F bing. in the La nd. 3 


per Rede. 
5 + . 6, t 8 | 
"Ee -#4 


A 2 ey + a — ee 22 


Co. Lit. 252. a 8. P. at the bottom. 
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5 3. Ik a Man recovers a Rent-Charge without Title, in an Afﬀiſe, SAL 
againſt the Tenant of the Land, and after * Tenant aliens the * Fel S869. 
Land, the Alienee hail be eſtopped by this Recovery as well as 
the Altenor, becauſe He comes under the Charge. 30 E. 3. 21. b. | 
4 f J. S. be eſtopped to claim any Eſtate in certain Land, and Br. Eſtop- 

J. D. has gained the Eſtate by Eſtoppel, and J. D. eaters upon the Land P*) Pl. 96. 
and à Stranger comes in Aid of him, it Treſpaſs be brought againſt wa 88. 
the Stranger he may well juſtify and take Advantage of the Eftop: Firzh. 
pel, for he claims in right of him who is Privy, Contra, 14 Þ, ERoppel, 
0, 23- % Gan. _ e 

4 (Ls 2) Stranger. Gen ney 


5. A Stranger to a Record ſhall not haue Advantage of the Re- Br. Eop- 
cord to eſtopp the Party. 46 E. 3. 18. nnn pel, pl. 44. 


| EE 2 ö | r 
— —Eſtoppels ought to be recipro-al, and to bind both Parties and that is the Reaſon that reg u- 


larly a Stranger ſhall neither take Advantage of, nor be bound by the Eſtoppel. Co. Litt. a. 
net oh 158, cites 18 H. 6. 22. S. P. e TY * = Om 


6. Ik an Iofant makes a Decd, he ſhall not be eſtopped to avoid it, And, the 
becaufe he being in Ward to the King before the making in Chan- Fol of bis 
cery proved himſelf of full Age, and ſued Livery, (Becauſe the 15; is no 


other is a Stranger to this, as it ſeems) 46. E. 3. 33. Eftoppel, 

| | | | but that he 
may plead Infancy at the Time of making the Deed and yet it was the Deed of the Defendant him- 
ſelf; Nota. Per Brooke. Br, Eſtoppel, pl. 46. cites 46 E. 3. 34———Fitzh, Eſtoppel. pl. 206 


cites S. C. | | | | 
7. In Debt againſt one as Adminiſtrator, he cannot plead that Br. Dette, 


Plaintiff had other Writ againſt J. 8. as Executor, becaule he is a 2 1 


Fitzh. Ef- 
 _ toppel, pl. 
14. cites . 


8. So in Writ of Eſcheat upon the Death of J. S. without Heir De- Fitzh. EC- 
kendant cannot ſay chat in other Action by a Stranger again(t this toppel, pl. 
Plaintiff, che Plaintiff had vouched as Heir to the ſaid J. For he S es 8 p. 
8a Stranger to this Record. 3 Þ. 6. 14. 5 dy Martin, 

9 In Real Action, if the Tenant vouches J. S. to Warranty, and : 
alter J. S. brings Real Action againſt the Tenant for the ſame Land, 
he ſhall eſtop the Tenant to plead Non tenure pending the Summons 
ad Warrantiam agatnſt him, For he is not a Stranger to the firſt 
10. In Right of Ward tor A. the Daughter, and Heir of J. S. ff Br. Eftop- 
Detendant claims to be Brother and Heir to J. S without that A. ts bel. -y _ 
the Daughter of J. S. upon which they are at Jfſue, and this is ad , chr 
found againſt the Defendant, ann upon this Judgment given; It it ſeems = 
the Brother after brings Aſſiſe againſt A. the Oaughrer for the Land, chat none 
the ſhall eſtop him to claim as Heir to J. S. though the firſt Writ e 
was but for the Body, and though the is not Party, nor privy to o. Piſad 
the Record; For the ]2laintiif is enough and privy to have Attaint vantage by 
or Error, and the ſame Matter is to be put in Jſſue which was Kecord 
before, and ſo may be contrary Verdiéts, which cha Law abhors. V. 


| A . 9 
Contra 30 Aff, 46. 51. adjudg'd, Curia. Verdict un 
Privy, — Br. Mordanceſtor, pl, 56. cites 3 1 46. * 


11. In Writ ok Dower againſt a Guardian, if the Iſſue be whether Br. Eſtop- 
ſhe was the Feme of the Father of the Heir, and it ts tound by we pel, pl. 138. 


Cites S. C. 


Eſtoppel. 
but Ido dic, that ſhe was Not, the Heir ſhall eſtop her by thts Derdic 
not obſerve claim her Dower, though he is not wholly privy to it, but he 18 l. 


the particu- 


448 


* 


lar Poi a Manner Party becaule he ſhould be bound by it, If this had 

of Dawes found againſt the Guardian. 30 Alf. 51. ; Yen 
there, ; | | 1 | 

Roll Rep. 12. Tf an Action be brought againſt J. S. Knight and Baronet where 


28 2 be is not any Baronet, but only a Knight, and the Defendant ap. 
84 ere pears and pleads, and after Judgment is ye againtt him; Tf he be 
J #2. l. raken in Execution tipon this Judgment by the Sheriff, upon a n 
15 Forteſ= gf Execution Directed to him to cake J S. Knight and Baronet, he 
pO ſhall be eſtopped by this Judgment to matntain an Action again 


and judg. the Sheriff, Pp Reports, 14 Ja. B. R. Reſolved per Cur, je. 


ment affrm tween Markham and Sir Fracis Forteſcue. 
ed by ſeven | 


Jultices. | 


2 Roll Rep 88. Paſch 14 Jac. B. R. Forteſcue's Caſe reſolved that the Sheriff mipht 
fately execute the Writ, the Defendant having appeared and pleaded to the ſame Name, | 
fore has loſt the Advantage of the Miſnoſmer ; but by Doderidge and Haughton if the Judgment hal 
been by Default it would be otherwiſe. 1 5 | . Oy | 


Cro. J. 323. 13. If A. brings Action in Bank againſt Julian Goddard a Feme 
8 ſole, where the Parties are at Jfſue, and a Venire Facies is a warde, 
S C.in BR and before the Return of it the Feme takes to Baron one Doiley, aud 

reſolved thar. After upon ſpecial Verdict found in the ſaid Suit Judgment n 

the Action given in Bank pro prædicta Juliana agatiſt the ſald A, upon which 


wo Herr Judgment A. brought Writ of Error in Banco Regis, and a Scire 
abe Facias is awarded againſt Julian Goddard as a Feme ole, and the a5 


PRA pears by Attorney as a Feme ſole, by the Aſſent of the Baron, and 
Fol. 8:0. Afterthe Judgment “is reverſed, and the Judgment was entred quoi 
CN > predictus A. recuperet cc. verſus przdictam Julianam &c. and Coſts 


Dey v. and Damages taxed cc. upon which Judgment the ſald A ſues 3 
Whire, Capias ad Satistaciendum againſt ſultan Goddard by Force of which Writ 
B.R the ol the Sheritf took the ſaid julian, who is called Doiley, being the 

$5. © 4& Weile ol Dolley, yet it is lawful; For the Feme ſo long as the Jus; 

Le action ment is of Effect, is eſtopped to ſay that her Name is other than 

did not lie Julian Goddard, and the Sheriff being the Miniſter to execute the 


_ againſtthe Jtdgment may tate Advantage of this Eſtoppel. 
* B. R. in the ſald Cale per Cur. againſt the Judgment in the 
48. in Cm, Exchequer. Contra. H. 7. Ja. in the Exchequer between + Doiley 
Scacc 8. C. AND Jolliſie held. But adjudged P. 9 Ja. there. £ 


adjornatur. 


— bd... C. and at the End of the Caſe is a Note, viz, That Doilie [the Husband 


Who had brought Action alone without his Wife's joining] perceiving the Law againſt him for this 
laſt Point or Matter, becauſe his Wife did not join, commenced his Action de Novo in this Court, 
and this was in Treſpaſs for the Beating and Impriſoning his Wite, and in this Caſe the Husband 
and Wife joined, and declared to the Damage of the Husband and Wife, and the like Plea ws 
pleaded in Bar, as was in the other Action, and the Record thereof was read in Court Paſch. 9 Jac: 
and then adjourned, and after it was adjudged for the Plaintift. e a 
See tit. Error (K) pl. 18. and the Notes there. 


14. In Aſſiſe, the Tenant pleaded a Deed of Feoffment of the Grand- 
Fat her of the Plaintiff with Warranty as Aſjignee, and thewed both Deeds, 
and the Plaintiff ſatd that his Grandfather was ſeiſed in Fee and of Rifht, 
and died ſeiſed, and he entred as Couſin and Heir, and the Defendan 
 ſhewed a Deed by which the Grandfather tock Eſtatè for Term of Life of tht 
Feoffor, to toll the Plaintiff of the Averment that he died ſciſed of Fee; & 
non Allocatur ; For the Tenant is a Stranger to the Deed, and there- 
fore cannot plead it; Bur it was ſaid, that ſuch Plea was awarded 
good, tor the Aſſignee of the Plea in Mortdanceſtor before Wilby. Br. 
Eitoppel, pl. 117, cites 9 Aſſ. 11. EET: 5 

DOSE. Ig . 15. Præcipe 


and there. 


ee Fenn een 


| Eſtoppel. 


15. Præcipe quod reddat againſt A. of three Acres of FE 4 ſaid 
that B. is Tenant of one Acre; The Demandant pleaded Eſtoppel, for that 


B. brought Præcipe qoud reddat of the ſame Land againſt A. to Yohich he 


anſwered as Tenant of the whole; Judgment &c. & non Allocatur ; For 
he was a Stranger to the Record. Br, Eſtoppel, pl. 220. cites 14 E. 
3. and Firzh. Eftoppel. pl. 172. | EF 
16. The King eftopped another to ſay that M. never had any Thing in 
the Land, by Reaſon that M. held of the King, and levied a Fine thereef 
Sur Conuſance de Droit come ceo &c. to a Stranger, and the King has 


the Advantage to plead the Fine for Eſtoppel, to which he was a Stran- 
ger, by the Opinion there. Br. Eitoppel, pl. 209, cites 20 E. 3. and 


Fitzh. Eſtoppel, 187. 


17. In Aſſiſe the Tenant intitled himſelf by dying ſeiſed of one W. to whom 


he is Heir &c. the Plaintiff intitled himſelf that the ſaid MV. in his Life 


enferfſed the Plaintiff, who was ſeiſed and diſſeiſed, and travers'd that II. 


did net die ſeiſed, and to this the Defendant pladed in Manner of Eſtop- 


pel, that the Olicen before certain Commiſſioners of Oyer and Terminer ſued 


in Nature of a Writ of Ward againſt the Plaintiff, inaſmuch as the Feoff< 
ment made by W. to the Plaintiff was forged to toll him of the Ward of the 
ſaid M. and there it was found for the Queen, and ſo of the Feoffinent 
of W. you cannot have Advantage; For it was tound againſt yourſelt; 
and yet the Opinion of Thorp Ch. ] and ot all the others, was, Thar 
the Plaintiff ſhal! have the Aſſiſe; For he who pleaded the Record was 
a Stranger, and alſo the Commiſſion ſpeaks of Treſpaſs, Conſpiracies 


and Fallities touching the Queen, and not of Ward, and this Recovery is 


of Damages, and of uo Franktenement, and the Opinion of the Court was, 


that the Aſſiſe lies and ſhall be awarded; Quod nora, Br. Eitoppel, 


pl. 133. cites 29 All. 26. 


18. Aſſiſe by Baron and Feme, the Tenant ſaid, That the Father of 


himſelf and of the Feme was ſeiſed, and died ſeiſed, and the. Feme entred 


and he ouſted her. The Plaintiff ſaid, That the Land was given to the Fa- 


ther and his firſt Feme in Special Tail, and the Son Defendant is by another 
Feme, the Defendant ſaid, That the Father by the Deed which he ſhew- 


ed leaſed the Ward of the ſaid Land for Term of Nears, and demanded 


judgment it ſhe ſhall be received ro ſay that the is Heir &c. and be- 
caule he did not ſuppoſe the Leaſe to be made after the Coverture, and 


alſo the Plaintiff is a Stranger to the Deed, therefore the Aſſiſe was 


awarded. Brook ſays, it ſeems to him that the Eſtoppel (if he ſhall be 
eſtopped) Hall deſcend upon the Heir at Common Law, which is he who 
pleaded it, and therefore no Plea, and alſo that it ſeem'd to him to be 


a Departure from his Bar; Quere thereof, For the Eſtoppel 7s to &/fop 


the other Party to ſay that which he pleaded laſt, and therefore perad- 
venture no Eſtoppel. Br. Eſtoppel, pl. 136. cites 30 All. 29. 


109. Athiſe by a Feme, the Tenant ſald that ſhe at another Time brought 
Cui in Vita againſt A. of the ſame Land, and appear'd to it, Judgment if 


the ſhall be received to a Writ of a more baſe Nature, which E/tate of A. 


the Tenant has, and a good Plea though he be a Stranger to the Record, 


becauſe thereby the Land was diſcharged of Action ot Aſſiſe, and ſo ic 


goes with the Land, by which the Plaintiff made Title, quod nota, Br. 
Eſtoppel, pl. 141. cites 33 Aſſ. 5. | | 225 


20. Aſſiſe by two againſt two who was outlawed upon Capias pro Fine, 


and Exigent upon it where the Diſſeiſin was found with Force, and one 


Defendant brought Error, becauſe Diſſeiſin with Force was pardoned by 
Parliament, and it was not inquired whether the Diſſeijin was after the 


Pardon or nc, therefore Error, and the Party Plaintiff warned, and 


nihil dicit, and therefore the Out/awry was rever/ed; and alter the ot her 
Defendant broug kt other Writ of Error, upon the ſame Error, and the Owt- 
lawry reverſed without warnii the Plaintiff ; For ke is eftopped by t he 


Nikhil 


» 
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_  ſaidas 
above, that 


Wa, 


Nikhil Dicit againſt the Firft, becauſe it is of one and the ſame Difleiſin 
and alſo the Outlawry is only the Suit of the King; quod nota, Br 
Eſtoppel, pl. 57. cites 7 H. 4. 40. : 
21. A Stranger may have Advantage of a Confeſſion, for it cannot J. 
reverſed ; But Record upon Verdit# may be reverſed by Error or Attaint 15 

Note the Diverſity. Br. Eſtoppel, pl. 64. cites 11 H. 4. 65. 
22. In Debt againſt F. as Adminiſtrator it is no Plea that at another 

Time the Plaintiff brought Action againſt one V. as Executor to the ſame 
Perſon, Judgment it he ſhall ſay now that he died Inteſtate, & non al. 
locatur; For he was a Stranger to this Record, and alſo it is not byt 

Suppoſal, and therefore he was awarded to anſwer, and it was ſaid for 
Law that Suppoſal is no Eſtoppel. Br. Eſtoppel, pl. 1. cites 3 H. 

SP: by 5 Waſte againſt J. ſuppoſing that he did Waſte in Teuements which Wl 

which ſhe 5% held in Dower of his Inheritance, and the Defendant ſaid, that y | 

Father of the Plaintiff whoſe Heir he is, was ſeiſed in Fee, and enfecfed 

A. B. leaſed A. B. with Warranty, judgment it againſt the Deed which counts of 

to him for his Warranty, he ſhall be received to ſay, that ſhe held in Dower 

Life, Judg- of his Heritage, & non allocatur; For the Tenant did not make 

men if Privity to himſelf to plead the Warranty. Br. Eſtoppel, pl. 9. cite 


againſt the 

une 20 H. 6. 19. 
Kc. and the . „ | 
beſt Opinion was, That it is no Eſtoppel; For it may ſtand with the Warranty, and that the Father 
came to it after, and died ſeiſed &c. by which Gratis they took Fine upon the Plea above, abſque 
hoc that ſhe held in Dower of his Heritage, and the others e contra; For otherwiſe he cannot 
anſwer the Point of the Writ, Nota. Br. Waſte, pl. 13. cites S. C. | | | 


24. Præcipe quod reddat of Rent of Diſſei//n done to his Father, the 
Tenant demanded Judgment of the Wrir, for the Demandant himſelf 
was ſeiſed of the Rent in Fee, ſo he ought to have Action of his own Poſ. 

Jalion, to which the Demandant ſaid that he was not ſeiſed, Priſt, to 
which the Tenant ſaid, that to this the Demandant ſhall not be received; 
For at another Time F. H. brought Writ of Treſpaſs in B, R. againſt the 
| Demandant of his Cloſe broken Vi & Armis, and his Goods carried away, 
to which the Demandant ſaid, that his Father was ſeiſed of a Rent. Charge 
out of the Premiſſes, and that he and his Anceſtors Time out of Mind wire 
ſeiſed of the ſame Rent, and that his Father died ſeiſed, and after he bin- 
ſelf was ſeiſed, and for ſo much Rent arrear he entred and diftrain'd the 
ſame Gaods for the ſame Rent, and alleged further how they pleaded to Iſſue, 
which Plea is yet pending, and demanded Judgment if he ſhall be fe- 
ceived to ſay that he was never ſeiſed &c. upon which the D:mandant 
demurr a, and upon long Argument it was awarded no Eſtoppel, becauſe 
the Tenant who pleaded it was a Stranger to the Record which he pleaded, 
and did not make himſelf Privy tothe Land, nor Rent by One Eſtate nt 
_ otherwiſe, and alſo the Plea is yer pending, ſo that there is no perfect 

Record ended by Judgment nor otherwiſe, and Priſot held ſtrongly 
that none ſhall plead a Record for Eftoppel, unleſs that he himſelf may 
be eſtopped by it, and after it was adjudged no Eſtoppel. Br. Eitoppe!, | 
pl. 15. cites 33 H. 6. 7. 19. 50. e Coge 
235. And it I bring an Action by Name of R. P. where my Nane is 

F. P. 1 ſhall be eſtopp'd againſt him to ſay that my Name is other; 

But e contra againſt a Stranger, quod nota, Per Prifor, (and 1n 3 

Manner agreed by All). Ibid, | bd : 

26, If I bring a Writ of Ward, and count that the Heir held of me H 
Certain Services, and recover &c. the Heir in Avewry upon him for greater 

Services 2 eſtopp me, and yet he is a Stranger to the Record. Agreed 
per Priſot and others, Quære. But per Priſot the Heir and all others 
who come to the Land ſhall have Advantage of this Record, quære inde, and 
| | N ng > wy 


Eſtoppel. 


ery one thall have Advantage of Outlawry in Action Perſonal to 
{ons outlawed of Felony in Bar, bur thoſe are not Eſtoppel. Ibid. 
27. In Treſpaſs the Defendant ſaid that it is his Franktenement, the 
Nantiſf ſaid S recovered it by Formedon againſt the Defendant, and had 
Fx:curi0n before the Treſpaſs, and leaſed te him at Will, judgment if the 
Jetendant thall ſay char it is his Franktenement, and a good Eſtoppel 
ima tacie, Per Cur. Moyle asked, It a Tenant at Wiil may plead this 
fitoppel here? to which none aniwered ; and therefore ic ſeems that 
he well may, and is a good Eſtoppel as well againſt the Maſter, againſt 


whom it was recovered, as againſt the Servant who juſtified by the 


ime Maſter, and the Tenant at Will now Plaintiff confeſſed the Re- 
jerſfioa in S. who recovered, and therefore well, Br, Eſtoppel, pl. 
158. cites 2 E. 4. 21. 5 | | 


28. Debt againſt two by ſeveral Præcipes naming them of D. and they 
were cutlawed, and one was taken and pleaded that No ſuch Vill, and had 
Sire Fac ias againſt the Plaintiſfi, who ſaid that there is ſuch Vill, and 
fund againſt the Plaintiff, and he went quit, and alter ths other Defen- . 


{ant was taken and pleaded the ſame Plea, and had Scire Facias againſt 


the Plaintiff who made Default, by which the Detendant would have 


hd Advantage of the firit Record; Per Priſot the King H not be con- 
duded by the jrrſt Verdict, for the King was not Party to it, neither thall 
tis Detendant have Advantage ot it, for he is a Stranger; and Laicon 
reed, tor by them the Plaintiff may reverſe the firſt Record by Attaint, 
and therefore there is no Reaſon that the other Defendant who was not 
Party ſhall have Advantage of this Record. Br. Eſtoppel, pl. 223. 
cites 33 H. 6. 51, 52. „ | 2 3 

29. Reſcous againſt R. for that he held a Houſe and 10 Acres of Land 
ly 104. and that the Plaintiff diſtrained, and the Defendant made Reſ- 
ws; Brian ſaid, Thar at another Time the Plaintiff brought Aſſiſe againſt 
4. of the 10 d. who pleaded Hors de ſon bee, the Plaintiff made Title that 
le held the Houſe, the 10 Acres, and a Mill of him by the 10 d. and ſo 
within his Fee, and after the Plaintiff was Nonſuited, and then A. leaſed 
t him for Term of 10 Years ; judgment if he thall be received to ſay 
that the 10 d. is iſſuing out of the Houſe and 10 Acres only; Per Pigot, 


this is no Eſtoppel by Reaſon of the Nonſuit, and it was moved that 


the Defendant ſhould not plead it, for he was not Privy to the firſt 
Record, and by ſeveral Juſtices it is no Eſtoppel, becauſe the Matter is 


t Material, for in Aſſiſe he need not ſhew Tenure, but might have 
aid that Deins ſon Fee, Priſt, for he concluded, and fo Deins fon Fee, 
and ſo no Anſwer might have been given to the firſt Matter, and then 


there is no Reaſon that it ſhould be Eſtoppel, by ſeveral Juttices ; Per 
Moyle this Termor is privy enough; Per Chocke the 2uantity of the 
krvices is not material in Reſcous, tor if he holds of him by any Ser- 
vices, he cannot make Reſcous, therefore he ought to anſwer only to 


the Reſcous, which Needham and Danby agreed. Br. Eſtoppel, pl. 


162, cites 5 E. 4. 7, 8. and 7 E. 4. 19, 20. : nd 
30. If there be Lord, Meſne and Tenant, and the Tenant brings Re- 
dleun, and the Lord avows upon the Meſne who joins in Aid to the Tenant 


Gratis, and they are at que upon the Services, and it is found for the 


Plaintiff; if after, in another Replevin, the Lord avows for more Services, 
the Tenant thall plead the firſt Record tor Eltoppel, and yer he is a 


ranger to the Avowry, unleſs for the Privity which was between them 


by the firſt Record and Joinder. Ibid. Per Moyle. 


31. Aſſignee ſhall take Advantage of the E/oppe! againſt a Leſſie by 


Indenture. Per Ld. Ch. J. Raymond Mich, 2 Geo. 2. 2 Ld. Raym. 
Rep, 1551. cites Co. Litt. 352. and 4 Rep. 53. And Privies in E/- 
late, as the Feoffee, Leſſee &c. ſhall take Advantage of Eſtoppels, Ibid. 


Per Eundem in delivering the Opinion ot the Court cites 1 Salk. 276. 


Trevivan v. Lawrence, : 5 
1 3 55 (L. 2) Adyans 
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452 | : Eſtoppel. 


(L. 2) Advantage. 
How to be taken of it. 


1. IN Formedon if the Tenant pleaded Warranty with Aſſets, and it i; 
found ſor the Demandant that he has not Aſſets, there the Deed hal} 
not be taken to be canfeſs*d, becauſe the Iſſue paſs'd tor the Demandane. 
Contra if it be further found againſt him, then he cannot deny the Ded 
after, contra now per. Huſſey Ch. J. But others were againſt hin 
and that by the Iſſue of the Aſſets the Deed is confeſs d. Brook make > 
Quzre it he may not tate the Deed by Proteſtation, and join Ile pon the 
Ai. Br. Eſtoppel, pL 152: cites 5 H. J 23. : 
2. And per Brian, J. If a Man pleads Riens paſſa by the Deed, he ſball 
not ſay in Evidence that it is not his Deed ; For by the Plea the Deed 
1s 5 by Implication. Quære. Br. Eſtoppel, pl. 151. cite 
= V 3 wp 8 
Eftoppels 3. The Jurors are not, upon Pain of Attaint, to take Notice of Ma 
xhich bind ters of Eſtoppel which are given in Evidence between the Parties, fi 


1 they are Strangers to the Concluſion between the Parties, and are ny 
as the rakins. more eſtopped than the Judges are; Per Wray and Southcor, My, 90. 
of a Leaſe pl. 238. Hill. 14 Eliz. Pleadall v. Pleadall. 5 1 

of a Man's 1 RI | | | | 

own Land by Deed indented, and the like, being ſpecially found by the Jury, the Court 02h 

| Judye according to the ſpecial Matter; For although Eftoppels ier) ng be pleaded = eli 
upon by an apt Concluſion, and the Jury is ſworn ad veritatem dicendam, yet when they find verics 
rem facti they purſue well their Oath, and the Court ought to adjudge according to Law, Cy, Lit, 
OY HS | | 


2 Bounl. 4. Though the Party is eſtopped to take Averment againſt any thins tx 


; 8 9 „ | 
| oa preſſed in the Deed, yet the Jurors who are ſworn ad veritatem dicen- 


CB. in dam thall not; For an Eſtoppel is to conclude to ſay the Truth, and 
Caſe of F19- therefore Jurors cannot be eſtopped, becauſe they are ſworn to ſay it; | 

gens v. Bid⸗ But if tht Eftoppel or Adimittance is within the ſame Record in which the 
Jade ao Iſſue is joined, whereupon the Jurors ſhall give their Verdict, there te 
> reed that Cannot find any thing contra to what the Parties have affirmed and ad- 


the Jury mitted ot Record, though the Truth be to the contrary ; For the Court 
ſhall not be may give Judgment upon a Thing confeſſed by the Parties, and the 


3 Jurors are not to be charged with any ſuch Thing, but only with Things 
5 Pleading of wherein the Party vary; Per Curiam, 2 Rep. 4. b. Hill. 26 EIA. 
the Parties, C. B. in Goddard's Caſe. TE „ 5 Sees | 
inſomuch as 3 „ | 5 | 
they are ſworn to ſpeak the Truth. —— The Court took this Difference, that where the Plain? 
Title is by Eſtoppel, and the Defendant pleads the general Iſſue, the Jury are bound by the Eftop- | 

el; for here is a Title in the Plaintiff that is a good Title in Law, and a good Title, if the Matter 

14d been diſcloſed and relied on, in Pleading ; but it the Defendant pleads the {pecial Matter, andthe } 
Plainciff will not rely on the Eſtoppel when he may, but take Iſſue on the Fact, the fury ſhall not 
be bound by the Eſtoppel, for then they are to find the Truth of the Fact which is againſt him. 
Thus in Debt for Rent on an Indentnre of Leaſe, if the Defendant pleads Nil deber, he cannot give 
in Evidence, that the Plainrift had nothing in the Tenements, becaule, if he had pleaded that {peci- 
ally, the Plaintiff might have replied the Indenture, and eſtopped him; but it the Detendant plea 
Nil habuit &c. and the Plaintiff will not rely on the Eftoppel, bui reply Habuit &c. he waives the 

Eſtoppel, and leaves it at lurge, and the Jury ſhall find the Truth notwithitanding his Indeoture. 
I Salk 276, 277. Mich 3 Ann, B. R. in Caſe of Trevivan v. Lawrence. | | 


Le. 206. pl. 5. Ejectione Firmæ. The Plaintiſf declared upon a Lad for Years 
_ 287, Sutton The Jury finds that the Leſſor had nothing in the Land when be 
v. Holloway, as e We, Pye | | made 


Ah 


made the Leaſe to the Plaintiff, and that he after wards entred on the 5. C. the 5 
Plaintiff. Anderſon and Periam were ot Opinion, that the Jury had Covey divi- 
found for the Plaintiff, tor the Fury are bound to nd Matter of Tſtoppel On. os, 


as well as other Matter and that they are bound to do it upon Penalty S. C. the 
1 . 1 | pe | ; 5 

of Attaint; Bur Vi almſley and Windham contra. Cro, E. 140. pl. 3. Court was 

Trin. 31 Eliz. B. R. Sutton's Caſe. | divided.— 

Sav. 98. pl, 


179. Sutton v. Dicon, S. C. and the Court divided. ——S. C. cited Arg. Pollexf. 68. 


6. An Eſtoppel muſt be relied upon, but if Iſſue be taken, it can then 1 Salk. 27). 
give no Advantage. Hob. 207, pl. 200. Trin. 15 Jac, in Caſe of Speake bl 5: Paſch. 
v. Richards. 5 5 . | | CAR 

7. An Action was brought in the. Name of C. againſt L. and Verdict 85 
and Judgment for the Plaintiff. L. brings a Writ of Error coram vo- 
bis, and aſſigns Error in Fact, that C. died before the Trial of that Iſſue, 
viz, tali Die &c. The Defendant in Error per A. B. Attornat' ſuum 
ſays that he was alive, & adtunc in plena Vita exiſtit, & hoc petit 
quod inquiratur per Patriam; And mow the Plaintiff in Error. gives in 
Evidence, that the Defendant, being a Seaman, died ſevearl Years ago 
before the Adicn brought, Holt Ch. J. ſaid, You are eſtopped to 
give in Evidence the Plaintiff's Death before the principal Action 
brought, tor then by your Plea you admitted him to be alive. Sir 
Barth, Show. pro Quer', We are indeed eſtopped to plead that he died 
before the Action brought, but ſure we may give it in Evidence to the 
Jury, for it he were dead before the Action, he muſt needs be dead 
before the Trial. Holt Ch. J. contra. You are eſtopped in Evidence. 


The Defendant in Error ſaying, & adhuc in plena Vita exiſtit & hoc 


&c. ſeems to have let the Plaintiff looſe from the Eſtoppel, whereas if 
he had faid, abſque hoc that he died between the Action brought and 
the Trial, he had hampered him. So the Evidence was admitted and 
left to the Jury. Comb. 446. at Niſi Prius, before Holt Ch. J. 22 


Junii 169). Lambert v. Cameret. 


8. Tenant in Tail had acknowledged a Judgment or Recognizance, 
and died. Upon a Stire Facias againſt his Heir and Tertenant, the She- 
riff returned a Scire Feci, and W by Default ; And in E- 
jectment it was ruled, that the Ie in Tail could not give in Evidence 
that the Conuſor was only Tenant in Tail, becauſe he might have pleaded 
It to the Scire Facias. A Caſe cited by Holt Ch. J. Comb. 446. in the 
Caſe ot Lambert v. Cameret. VVV Os 3 1 8 
9. Where the Eſtoppel appears on the Record the other Side may demur, 2 Ld. Raym. 
As in Debt for Rent upon an Indenture, it the Defendant pleads Nihil ha- "pa 1551. 
butt in Tenementis, the Plaintiff need not reply that Eſtoppel, but by Ny 
may demur, becaule the Declaration is on the Indenture, and the E- J. Raymond 
ſoppel appears on the Record; otherwiſe it he had declared quod cum in deliver- 
dimiſiſlet. 1 Salk. 277. pl. 5. Paſch. 4 Ann. B. R. Kemp v. Goodal. ar, rang > 
the Court, Mich. 2 Geo. 2. but that if the Plaintiff pleads Nil habuir in Tenementis, ad” the Plaintif 


replies, Habuit &c. the Jury may find the Truth notwithſtanding the Iadenture. 


N What Thing is Eſtoppel. 


. NMioOrTE, that where a Writ of the Chancery recites a Man to be 
an Infant, and to admit him by Guardian, yet the other Party 

uy aver that he of full Age, aud pray that he be viewed upon a Plea 
V' on, "© pleaded, 
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pleaded, for the Writ of the Chancery ſhall not be Eſtoppe ! to any to 
allege the Truth. Br. Eſtoppel, pl. 226. cites 12 Aff. 3. 


2. Where a Man is outlawed in Treſpaſs, and has a Pardon of the 
King, he hall not plead Not Guilty after, and therefore it ſeems that the 
Outlawry is Eſtoppel, being in Force; Bur Quære, it the Pardon be 


not Eſtoppel; For, for this Cauſe, it is uſual ro make Fine by Procef. 


8 upon Indictment. Br. Eſtoppel, pl. 129. cites 22 Aſſ. 4). per 
orp. . | 3 1 er 

3. 10 Mortdanceſtor, the Tenant made Bar by H. Uncle of the Plainif 
of Land deviſable, who deviſed to the Tenant ; The Plaintiff ſhall not ſa 
that the Deviſor was ſeiſed in Fee, abſque hoc that he had any T, hing ly 


the Deviſe. Birton ſaid, that the Teſtament of your Anceſtor, whoſe 


Eſtoppel to the Party to ſay that no Writ of 
Eſtoppel, pl. 205. cites 2 E. 


Heir you &c. is Eſtoppel, As a Deed indented ; But after Iſſue was ta. 
V that he was ſeiſed by the Deviſe. Br. Eſtoppel, pl. 193. cites 35 
4- Note, that the Deliverance of a Writ of Contempt of Record is no 

ontempt came to him. Br, 


5. A Rebutter is a kind of {ttoppel. Co. Litt. 352. a. 


. 


L. 4) By what. Not by the Thing which is to be 


_ defeated. 


Wes a Man is to defeat a Suit or Record by bis Aion, he ſul 
3. 


42 E. 3. 14 


2. As where an Abbot by Conſpiracy impriſons W. till he would nale 


F. F. his Attorney to plead at the Will of the Abbot, by which J. brought 


Action in the Name ot W. in the County of E. againſt the Abbot, and | 
the Abbot pleads Villeinage in W. and F. pleads that Frank, and found fr Þ 


the Abbot by Maintenance &. In Conſpiracy of this Falſity brought 


by W. againſt the Abbor and J. he ſhall not be ęſtopped by the firft Recird 


to ſay that he is Frank, tor that is to defeat the firſt Suit; By the belt 0- 


pin. Bur quere, becauſe it is not adjudged. Ibid, 


S. P. and 7 


therefore 


Man holds 12 Acres by 12 d. and one Acre by 1 d. of one and the fame Lord, by ſeveral Teures 


K ry . 2 4 F — - 


. (M) What ſhall be Eftoppel. 
Recital. 


A Rehearſal of a Deed ſhall never be any Eſtoppel. 9 b. 


9. Curia. 60. 


and the Lord recites by his Deed, that where the Tenant held the 13 Acres by 13 d. he confirm d 


his Eſtate 


to hold by 14. this does not wake one intire Tenure, nor does it make any Eftoppe's | 


Per Cur. Quod Nota. Br, Eſtoppel, pl. 5. cites 8. C. 


Br. Eſtop- 
| 2 43. cites 
G. ac- 


2. Ik a Man by Indenture tetites chat he had before leaſed for Yew 
to B. he now releaſes to him in Fee, this Deed ſhall eſtop him ae 


not be eſtopped by this Record. Br. Eitoppel, pl. 34. cites 


01m nin L/ my 


Ga @ re win 


+> Dink fat ami A GOT none 


. 


the Deed. Br. Contefs and Avoid, pl. 8. cites 46 E. 3. 12. 


R "4 
#8 


Eſtoppel. 4 
10 fay that he had not any Thing at the making of the Deed ; vet it cordingly, 


| | tb 6 E. 3. 13. | | 1 and adds, 
1s but Recital. 46 E. 3. 13. (Quere ceo) e 


but makes a Quære, if-he had taken the Deed by Proteſtation and pleaded as above. — Fitzh, Eſtop- 


pel, pl. 102. cites 8. C. 


3. Ik Leſſee hy Indenture recites that whereas J the Heir of B. Fitzh. Eſtop- 
had granted the Reverlion to C. he attorns to C. this ſhall eſtop him bel, pl. 287. 
to ſay alter that] is nor Heir of B. 49 E. 3. 14. b. | 1 nes. C 
4. In a Deed indented berween two diſters, if the one recites that 
they are ſeiſed Of certain Land by Force of the firſt Entail, and leaſes 
her Part tor Lite, thts ſhall not eſtop her to ſay that the is in by 
Force of the ſecond Entail. 19 H. 6. 99. Dubitatur, 5 oy, 

5. Jf a Man recites by Indenture that whereas B. holds certain Br. Eſtoppel, 
Land of the Leaſe of his 'ather, he releaſes to him in Fee, pet he pl a 3 
may after ſay that the Leſſee had not any Eſtate upon which the Re- fand Roll 


„„ ͤ òꝝxUS 6-0 5 | „ there being 
not ſo many Pleas there, but it ſeems to refer to Page 56. 


kate might enure, for that it is but Recital. 18 E. 3. 40. 8 Alf, 56 ismiſprinted, | 


6. Il a Man by Deed recites that whereas J. S. holds of him cer- * Br. Eſtop- 
tain Lands in D. he acknowledges himſelf to have received 408. 15 7 yo: 
from the Term of Chriitmas laſt paſt, yet he who made the Acquit- e Words 
tance ſhall be eſtopped to ſay chat J. S. aid not hold the ſaid Land of there are 


him at the Time ot the Acquittance made, becauſe this is affirmed (Kev: due 


at Chriſt= 


in the Deed but by Way of Suppoſal. 45 All. 5. per Cur, 6 the.) 


. Tf 4. releaſes to B. and the Deed is that he releaſes to B. in Br. Eſtoppel, 
his full Seiſin, yet A. thall not be eſtopped by this to ſay that B. had 8 ; 


Nothing in the Land at the Time ot the Releaſe, 45 All. 5. per 5 here 
Perley. 1 5 | e ET Man re- 


fays in his full and peacable Poſſeſſion being; Per Hill J. But per Thorpe contra; quod nota : for 
it is not but a Rehearſal, and Rehearſal is not Eſtop el. Br. Eſtoppel, pl. 127. Cites 18 Aft. 3. a 


8. Tf a Man rehearſes in a Deed chat he has leaſed to A. and B. 
his * 1 LPN rey he now releaſes to them in Fee, this ſhall not 
eſtop him after to ſay that the Baron and Feme had Nothing in the 
Land at che Time ot the Releaſe made, becauſe this was but a Re- 
hearſal of the Leaſe for Bears, Dubitatur 46 All. 5. 
I. It J. S. reciting by his Deed that his Name is J. S. by the ſame 

| Deed grants an Annuity by the Name / N. S. this is a good Grant, 
for the Writ ſhall be brought upon the whole Deed. Perk. S. 40. cites 


3 E. 3. Iein. Not. Eſto. 132. Ei 5 . 
II. If A. S. reciting by her Deed that ſhe is Feme-Covert (and in Truth But if a 
ſhe is a Feme-Sole ) grants an Annuity &c. it is a good Grant, tor that is Feme Co. 
but a void Recital, and the Grantee need not put chat in his Writ, and dy ber Deed 
that cannot be a Concluſion to him when he ſhews the Deed. Perk that the is 

S. 40. cites 3 E. 3. Irin. Not. Eſto. 132. a4 Feme- 


Sole, grants 


an Annuity, this is a void Grant, for ſhe ſhall not be concluded by this Recital &c. Perk, >. 41, 


III. And fo ſlall it be if J. 8. Knight, reciting by his Deed thas he 
is Jeoman, grants an Annuity &c. Perk. S. 40. 3 5 
IV. Where a Deed 3 that the Plaintiff leaſed to the Defendant 5 11.5 


for Years, and thereupon releaſes and confirms to him, the Plaintiff was eites S C. 
not received to avoid the Deed, inaſmuch as the Defendant had no- 
thing at the Time of the making of the Deed, becauſe he contefles 


V. Waſte 


leaſes, and 


vert reciting 


—— — Co — * a 


— 
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Eſtoppel. 


the Aſſignment of W. of the Aſignment of H. Brother and Heir of F. 0 
whom the Defendant held for Life by Feoffment made to her and her By, 
and to the Heirs of the Baron, and the Defendant ſaid that F. had is 


elder Brother than H. judgment ſi Actio; the Plaintiff pleaded Eftoppel, 


V. Waſte againſt B. and counts that ſhe held for Life of his Heritage of 


becauſe the Defendant by Deed indented reciting that N Brother and Heir 


J. who granted the Reverſion had atiorned ; Judgment if againſt the Ded 


the ſhall fay that H. is not Brother and Heir; and per Perſay and Belk. 
| the ſhall have the Averment, for Recital is no Eſtoppel; For if a A 
releaſes to F. N. all his Right in his Poſſeſſion and Seiſin being, yet he 
ſhall ſay that he had nothing at the Time of the Releaſe; But a Man „ha 


not deny the Fﬀett of the Deed, as that nothing paſſed, or that he did nt 


releaſe ; But the Recital may be Denied. Br. Eſtoppel, pl. 49. Cites 
350 E. 3. 22. 23. 5 


VI. So it ſeems where a Man recites by Deed that he is of full Age, or 


Hole, or, of Sane Memorie, or at large, and releaſes &c. yet it ſeems that 


he may plead Nonage, Coverture, Non ſanæ Memoriz, or Dureſs, which 
is only Recital. Ibid, _ - | | 


VII. Debt upon Obligation with Condition, that if the Defendant performs 


| the Covenant contained in certain Indentures, that then &c. Detendant 


ſaid that there were never ſuch Indentures, and the Plaintiff demurred, 
by which the Detendant paſſed over and made other Anſwer, and the 
Reaſon ſeems to be, inaſmuch as he ſhall be eſtopped by the Obliga- 


tion. Br, Eſtoppel, pl. 12. cites 28 H. 6. 7, 


VIII. Debt upon Obligation againſt a Prior, he ſaid that his Predi. 
ceſſor menaced five Canons, which made the Covent, to make the ſame 
Obligation, wheretore they made it by Menace, and the Plaintiff /aid 
to this he thall not be received, for after this by the Deed indented which 
here is of which the one Part is Sealed by the ſaid Prior and Covent; 


eich recites the ſame Obligation, the Plaintiff granted to him that if he 


enjoyed ſuch Land Gc. that then the Obligation ſhould be void &c. and 
averr'd that this was the fame Obligation; judgment if he thall be 
reſceived to ſay that it was made by Menace; and per Chocke it is 


K/toppel to deny the Deed, as to ſay Non eſt factum; but yet he may 


confeſs and avoid the Deed by Menace, Infancy &c. Contra per Moyle 


and Priſot, and that it is Eſtoppel ; but per Aſhton, contra. Quere, 


For it is not adjudged. Br, Eſtoppel, pl. 21. cites 35 H. 6. 17. and 


14 H. 8. 26. and 45 E. 3. 2. 1 3 
IX. The ſhewing a Writ rehearfing à Record fall ſerve to make the 


Fiuſtices or Miniſters obey it, as well as if the Record itſelf was brought 


1 ohhs King by Parliament ratifies and confirms it, this concludes all Per- 


4 Le. 43. 


pl. 116. 
I)nflam's. 
Caſe 8 C. 


in totidem 
Verbis, only 
that it adds 


the Word 


to them; Quod nota, Br. Eſtoppel, pl. 157. cites 5 E. 4. 30. | 
X. A Man ſhall not be eſtopped by the Rehearſal of a Condition, 


and contra of an Indenture, As where | rehearſe in an Indenture that | 


have an Action of Debt againſt J. C. and I covenant to be Nonluited 
in it be before ſuch a Day, I ſhall be eſtopped to ſay that I have no 
ſuch Action; Per Brian Ch. J. of C. B. Br. Eſtoppel, pl. 173. cites 21 


E. 4. 52, 53. 


XI. Where it is recited by Parliament that J. S. is ſeiſed for Liſe, and 


ſons to jay that he had nothing at the Time of the ratifying and con- 
firming, Br. Eſtoppel, pl. 155. cites 9 H. J. 2. 


XII. A. made a Leaſe by Indenture to C. zo begin after the Expiration | 


of a Leaſe thereot made to one B. And in an Action of Covenant brought 
by C. againſt A. A. ſaid, that there was no ſuch B. iu Rerum Natura at 
the the Time of the ſuppoſed Leaſe made ro B. It was aargued, that this 
Plea doth lie for A. for he is eſtopped ro ſay againſt the Iudenture, that 
there is no ſuch B. &c. And allo if no juch Perſon was, then the firlt 


(Not) befo e Leaſe was void, and then the ſecond Leaſe ſhall begin preſently, 


which 


_ OI mr 


Eitoppel. 437 
which Manwood and Mounſon granted and by Manwood, the Deſen- the Word = 4 
dant hall be eſtopped by the Recital of the firit Leaſe, to ſay thar(Marerial.) 
there was no ſuch B. and although the common Ground is, that a Re. A Pe- 


cital is not an Eitoppel, yet where the Recital is * material; as it is Oe of ” | 
here, it is otherwiſe ; For here the ſecond Leaſe is to begin upon the a Term, 
Expiration ot the recited Leafe and there fore in this Cate it thall be Habendum 


an Eſtoppel. 2 Le. 11. pl. 17. Hill. 20 Eliz. C. B. Anon, joe the 

| | xpiration 
of another recited or mentioned Term therein, which is not, (or not found to be, which he ſame 
Thing) is no Eſtoppel or Concluſion to the Leſſor or Lefſee, but that the Leflee may enter imma- 
diately, and the Leſſor demiſe or grant in Reverfion after ſuch immediate Leaſe ; Per Ld. Ch. J. 


Vaughan. Vaugh. 82. Hill. 21 & 22 Car. 2. | 


XIII. Bond by B. to A. recites, that whereas J. S. claimed to have 
@ Leaſe for Tears &c per Cur. it is a good Eſtoppel. 3 Le. 118. pl. 
, 163. Mich. 27 Eliz. B. R. Branthwair's Caſe. „„ 
” XIV. A. by his Deed Poll rected that whereas he was prſſeſſed of 
certain Lands jor Tears of a certain Term by good and lawful Conveyance, 


he aſſigned the ſame to F. F. with divers Covenants, Articles and Apgrec- : :"M 
t ments in the ſaid Deed contained, which are or ought to be performed 4 
; on his Part. Gawdy conceived that it was an Agreement. Clench 4 
jaid the Recital ot itſelf is nothing, but being joined and conlidered 1 


with the reſt of the Deed it is material as here, for againſt this Recital 
he cannot ſay that he has not any Thing in the Term. And at length 
it was clearly reſolved, that if the Party had not that Intereſt by a 


® 2 
> 

IVE — 

1 1 


; good and lawtul Conveyance the Obligation was forteited. Le. 122. 
pl. 164. Trin. 3o Eliz. B. R. Severn v. Clark, _ 3 
) XV. A. covenants with B. that he would procure a Deputation c. 
in the like Manner as F. F. had it. A. is eſtopped ro ſay that there 
was no Deputation to ]. 8. Cro J. 297. pl. 4. Hill. 9 Jac. B. R. 
Bar wick v. Gibſon. | „ ods 1 = 
XVI. By Indenture between A. and B. reciting, that A. was ſeiſed in 
in Fee of certain Lands, A. in Conſideration of a Marriage to be had be- 
tween her Son and B. grants a Rent-charge out of theſe Lands to B. to be- 
gin after the Death of her Son, and covenants to pay it. In an Action againſt 
A. upon this Covenant, the cannot plead ſhe had nothing in the Land at 
the Bene ot the Covenant, but that a Stranger was ſeiſed thereof. Ad- 
judged upon Demurrer tor the Plaintiſf, both becauſe the Detendant is 
eltopped by the Deed, and the Covenant extends to it as an Annuity. 
All. 59. Hill. 23 Car. B. R. Newton v. Weeks. 1 8 5 
XVII. Debt upon Bond conditioned to appear before the Houſe of 
Commons they having voted the Obligor into Cuſtody, being Guilty 
of High Treaſon. This being a void Bond it was urged that this Con- 
dition which recites this Bond for appearance only, is an Eſtoppel to 
the Parties to ſay, it was for any other Cauſe, but the Court ſaid that 
when the Bond is a good Bond the Recital is a Eftoppel, but when the Bond 
is void the Eſtoppel is void too, and does not bind the Parties as if upon 
the Statute of 23 H. 6. cap. 10. or of Uſury, the Condition ſhould 
recite ſome Matter which ſhould make the Bond good, yer if in Truth 
the Contract was Uſurious or the Condition not within the 23 H. 6, 
and that be pleaded, ir will avoid the Bond and the Eſtoppel too. 
Hard. 464, 465. Trin. 19 Car. 2. in Scacc. Norfolk's Caſe. 
XVIII. A general Recital is not an Eſtoppel, but a Recital of a particu · 
lar Fact is ſo; Per Holt Ch. J. Show. 59. Mich. 1 W. & M. in Caſe 
JJ... ES. | 
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(M. 2) Surplus ſhall not eſtop. 
e the Jury upon an Iſſue find a Matter which is but Surplus rf 
hy they did nor inquire, this ſhall not eſtop the Party. 11h. 


Be. Eſtoppel, 10. Ik the King ſues Scire Facias againſt B. as the Heir of A. ſor 


pl. 44. cites the Debt ot A. tf the Defendant faith that A. was Tenant by the Cyr. 
3 teſy of the Land which was the * Inheritance of C. his Mother, whoſe 
* Fol. $71. Heir he is, and thts is tound by the Iſſue accordingly ; in another Inj; 
Won B. may well tay chat he is the Son of D. and he ſhall not be eſtoy: 
ped ; for the Effect of the Illue was whether A. was Tenant by the 
Curteſp or in Fee, and the Addition that he ts the Son of C. was 

- Surplus. 46 E. 3. 1. FN 3 


11 In Aſliſe of Common if Defendant ſays that the Land where 
&c. is out of his Fee &c. though here this is no lea to torce the 
Demandant to make Title in the Afſiſe, pet if he makes Title upon 
a Grant after Time of Memory, he ſhall be citoppen after in another 


Acttou co claim the Common by Preſcriptivn, 11 I, 6. 27. b. 


(A. z) A Thing not material. 


 CL352. 12. A Thing alleged of Record not material ſhall not be ar 
. 8. F. f Eſtoppel. 13 . 4. 14. | 92 | W 


Rayw. 4579 13. Ik Leſſee tor 20 Years prays in Aid of the Leſſor as Leſſee tor 
” be ogg 10 Years, who joins and pleads c. thts ſhall not eſtop the Leſire to 
pat che Cat for more than 10 Bears, becauſe the Number of Bears 
Leaſe and WAS not material nor traverſable, D. 12 Ellz. 289. 59. | 
or th 8 | | N | | 

Number .of Yea rs was mater tal, | | | | 


Br. Eſtop - 14. But otherwiſe it ts if Tenant in Tail prays in Aid as Tenant for 


bel, pl. 60. Lite, kor this thall eſtop him, (for here he differs in the Suvitanceof 


Us Cd Elläte). 8 P. 46.0. 


I do not ob- 


ſerve 8. P. in Brooke. ] 


I. Where @ Man ſays, in Avoidance of OutIawry, that he is of V. al. 


que Hoc that be was dwelling at D. he ſhall not be by this eſtopped to lay 


no ſuch Vill as D. in the ſame County, for the Confeſſion ot a Thing | 
| which is not material ſhall not be Eſtoppel. Br. Eſtoppel, pl. 178, cites | 


22 E. 4. 38. | | „ 
2. As a Man vouched J. as Son and Heir of W. and when he cam? 


he bound him by his own Deed, he ſhall not be eſtopped to ſay in Hin. 


Aanuceſtor that the ſame F. is a Baſtard; for Son and Heir, ur ſupra, is 
not marerial. Ibid. Ge, 1 FOO ; 


3. o in an Acfion brought by Name of Executor of Gods taken ont of tis | 


_ own Poſſeſſion. Ibid. ” . 
4. Or in Debt by Name of Executor, and counted of Debt due to hin. 


ſelt, there the Word Executor is not material, and therefore ſhall not be 


Eſtoppel, but may ſay after, Ne unques Executor &c, Ibid. 


(1.4 


Po 
2 — — 


_ Eftoppel, 485 


(M. 4) A Thing not traverſable. 
15. A Man ſhall not be eſtopped by Nient Dedire of a Thing, un- This ſhould 
{cſs he might have a Traverſe to it. 19 H. 1. 19. ® de 19 H. 6. 
16. Detinue gain], F. C. & and Heir of F. C. of Bailment of Char i* | 
ters by the Plaintiff to the Defendant, who ſaid that he is Son and 
Heir of V. and not Son and Heir of F.C. Per NMoile this is no Plea ; 
Per Jenney, it he ſhall not have the Plea, he ſhall be at another Time 
eſtopped to ſay that he is not Son and Heir of J. C. Per Chocke it is 
not traverſable, as here, and a Man ſhall not be eſtopped of that which 
he cannot have Traverte, Br. Eſtoppel, pl. 165. cites 10 E. 4. 12. | 
1. As if it is found by Office that my Father died ſeiſed in Fee and held 
in Capite, and I ſue Livery, I ſhall not be eſtopped ro ſay that the Land 
is Tail, tor the Fee was not traverſable at the Time of the Livery ; Per 
Chocke.: Ibidz. „ | % 
18. So where Fointenancy is pleaded againſt me by the Deed of my Father 
with Warranty, I thall not have Anſwer to the Deed, but maintain that 
Sole Tenant ; Per Chocke. Ibid. _ 8 15 
19. And thereſore in another Action, where the Warranty is pleaded, 
I may ſay Non eſt Factum, but where he is ſo named in Action of Debt a- 
gainſt me as Heir, or where be is vouched as Heir, there he ſhall have 
lea to it, contra here; Per Chocke and Danby Ch. J. accordingly ; 
But Needham and Littleton contra, Ibid. 


O. 5) By Diſclaimer, 


x 1 1. Wormedon againſt two ; The one diſclaimed ; The other pleaded 
of TL Nontenure; and there it is agreed, that upon Diſclaimer no 
| Judgment is given for the Demandant, but againft him, that his Writ 
ſhall abate, and yer it is Eſtoppel between the Parties, and the Demand- 

ant may enter; But per Moile, if the Tenant be Tenant tor Life, this 

ſhall not bind him in Reverſion, but that after the Death of Tenant for 


fe Lite, he in Reverſion may re-enter, Br. Eſtoppel, pl. 111. cites 36 H. 
y 6, 28, 29. 34. „%% ee; 1 | . 

g | 2. If a Man avows, and the Plaintiff confeſſes the Avowry, yet in an- 
cs other Avowry he may diſclaim, Per Aſhton and Needham; Bur per Moile 


contra, Br. Eſtoppel, pl. 158. cites 2 E. 4. 21. 


#1 1 1 


1 — — — — 


: (M. 6) : By Plea of Attorney. 


I, | bs an Action by an Abbot, the Defendant pleaded by Attorney, 

| tbat the Abba is depoſed, and well, tor his Warrant was once true, 

Br. Eftoppel, pl. 99. cites 9 E. . 11. 
2. But in Dower againſt a Guardian, if he makes Attorney accord- 
ingly, and imparls, there in another Term he cannot ſay that he is not 
Guardian. Ibid, Ee Oe Ro fg e 
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5 Eſtoppel. „ 


* 


3. But in Debt againſt Executor who makes Attorney, the Attorney 


5 


may plrad Ne ungques Fxecutor, Ne unques adminiſtred as Executor, tor 
the Effet is the Non- Adminiſtration, and not the being Executor, and 


it does not ſtand with &c, Ibid. 


4. And in an Action againſt F. B. Son and Heir of IV. B. and he makes 
Attorney by this Name, the Attorney ſhall not plead after that he has y | 
elder Brother, nor that he is a Baſtard, Ibid. 15 

5. Nor in Debt againſt Adminiſtrator who makes Attorney, he ſh 
not plead after that te Adminiſtration was not committed to him ; Quad | 


Nerd . 


6. If an Infant be impleaded, and imparles by Guardian till another | 
Term, yet he ſhall have his Age; Contra it ſeems ot Imparlance by At. 


torney. Br. Eſtoppel, pl. 176. cites 21 E. 4 18. 


7. Attorney in Writ ot Reſcous ſaid that his Maſter was a Viſcount 


which is a Name of Dignity, mr named Viſcount ; Judgment of the 


 Wrir, and well; for it is contrary to the Warrant ot Attorney. Br, 


Eitoppel, pl. 153. cites 6 H. 7. 14. 


PC FEELS Y 


. 


nnn 


(M. 7) By former Actions where a Wrong Title waz 


ſet forth. 8 


1. JF a Man claims an Advowſon, or Common appendant, where the one 


and the other were in Groſs, and it paſſes again/t him, yet he may 


after this claim as in Groſs. Br. Eſtoppel, pl. 168. cites 13 E. 4.2. 4, 


* * 


WA 


(M. 8) By Acts done by Compulſion of Law. ö 


1. E BT againſt J. B. of G. Yeoman, he may come at the Capias 
gratis, and ſay that he is the ſame Perſon, and is Gentleman, and 


Teoman; and the ſame per Brian at the Exigent, which Chocke agreed, 
and the putting in of Bill of Mainpriſe by the ſame Name is no Eitoppel; 
tor this is by Coertion of the Court; Per Brian; quod non negatur. 


Br. Eſtoppel, pl. 175. cites 21 E. 4. 78. 


* 4 Rep 54. 
a. cites Paſch. 


T Br. Eſtoppel, pl. 60. S. P. cites 8 H. 4. 7. 


— 


(N) What Act or Acceptance ſhall be an Eftoppel. 


1. 1 a Tenant in Fee accepts a Leaſe for Years of the Land by 
Deed indented, this ſhall eſtop him during the Term to claim 


33 +, Other Eſtate. * 4 Rep. 54. Lond. +14 V. 6. 22. h. Trin. 3 Jat. 
Gf —— B. BR. per Cur. between ue and Herring. Cb. Litt. 47. b. 3 E. 
1 And. 128. 4. 14. 8 E. 4. . | 2 : | TE I 
Paſch, 28 | | | | 7 . 

liz. London v. James. — Cro. E. 26. Hill. 24 Eliz. James v. Landen. I Br. Eſtoppel, 
pl. 96. 109. 221. 8. G. Fitzh. Eſtoppel, pl. 32. cites 5. C rs ee —— 


2. S0 


2. Do ik Leſſee tor Years accepts a Leaſe for Years from a Stranger 
by Indentutre who has Nothing in the Reverſion, this ſhall be between 
them a Leale by Eſtoppel, and not a Confirmation only of the 
ſirſt Eſtate. Trin. 3 Jac. B. N. between 97 and Herring, per 
Cur. except Fenner, who thought it ſhauld be a Confirmation, 

3. If a Man takes a Leaſe tor Years of his own Land by the Pa- 
tent ot the King, rendering Rent, this ſhall not eſtop him as an In⸗ 
denture between common Perſons, becauſe the Kung cannot be 
eſtopped by his J2atent, and an Ettoppel ought to be of both Parties. 
Trin. 5 Jac. ric hael Stankope's Caſe, Dllbitatur. | 

4. Ik a Pan takes a Leaſe for Bears ot che Herbage of his own It is no 
Land by Oren indented, this ts not any Eſtopple to ſay chat the ings 6p 
Leſſor had Nothing in the Land, becaulc this is not made of the agen 
Land itſelf, Co. Litt. 47. b. = Fn Soil or the 

PE Dies ng ; | | 3m, 25 55 8 POCO, - 
2 Le. 159. Pleadall's Cate, 


5. Ik A. leaſes Land to B. for Years by Indenture, this fhall eſtop 
both Parties to {xy char the Leſſor had Nothing in the Land at the 
Time of the Leaſe made. Co. Litt 47. b. 
6, But If A. [eaies Land for Bears to B. by Deed Poll, B. is not gr. Eftoppel, 
eſtopped ta ſay that J. had Mothing in the Land at the Time of yl. 8: cites 
the Leaſe made, becauſe it is not mutual. Co. Litt. 47. b. 38 H. 8. 
7. Ik a Copyholder in Fee comes into the Court of the Lord, and Roll Rep. 


accepts BE the Lord a Copy, by which the Lord grants it to him for 256. pl. as 


Lite, * the Remainder to his Wite tor Lite, the Remainder to his Son S. Co 


for Lite, this Call not cſiop him to claim the Inheritance, tor at . 


moſt this tyall enure but as a Surrender to the Uſes atoreiald, and. 
then the Reverſion in Fee will continue in his own Perſon. 37 Eltz. 3 Bulft. 80. 


between Sourhcor and Adams ꝗdjudged, the which Intratur Þ, 36 Etz. 1 gy 


Rot. 2640. M. 13 Ja, B. R. held in the ſame Cale upon Evidence — See tit. 


at the Bar. Copyhold 
8. In Alſiſe the Baron alien'd in Fee, and retook Eſtate to him and his (7) pl. 1. 
Feme in Tail, and died, the Lord ſeiſed the Ward of his Heir, and leaſed N C. _ the 
it to V. N. who affien'd the third Part to the Feme in Dower, and gave . 
ber 100 5. to hold herſelf Content, and after ſhe brought Aſſiſe of the ot her two 
Parts, and all this Matter found, and that ſhe did not accept it by Deed 
indented, ner releas'd her Right in the two Parts, and by Judgment of 
all the Counſel upon Adjournment the recovered Seiſin of the Land, 
and yer before the Alienation the was dowable, and ir was ſaid that ſhe 
was remitted in reſpet# of the third Part. Br. Eſtoppel, pl. 125. cites 
. „ 15 . „ 

9. 26 it is ſaid there that if the Diſſeiſce takes Homage of the Diſſei- 
ſer it is a Bar of Aſſiſe during his Lite, but his Heir ſhall have Writ of 
Entry ſur Diſſeiſin upon the ſame Diſſeiſin. Ibid. — 

10. Aſſiſe by a Feme againit J. S. of a Rent, the Tenant pleaded Foin- 
tenancy by Deed of the Land with his Feme not named &C. the Plaintiff _ 
ſaid that her Father, whoſe Heir ſhe is, was ſeiſed, and leas'd to the Te= 
nant alone by Deed indented, which ſhe fhew*d, for Life, rendering the 
Rent; the Father died, and ſhe was ſeiſed of the Rent, and diſſeiſed ; 
Judgment it againſt his proper Deed he ſhall be received to plead Join- 
tenancy, and a good Plea by Award, and ſo ſee that a Deed indented 
is the Deed of both Parties, and yer the Leſſor, as here, parted with 
the Land reſerving the Rent, and there is no Word of the Leſſee, and 
yet it is his Deed, tor he hath ſealed. Br. Eftoppel, pl. 147. cites 


11. Acceptance of a Surrender made by a Termor who has broken Cove- 
nants for not repairing. of the Tenements, is no Bar nor Concluſion, 
e „ „ OS - 
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the Leſſor who accepted the Surrender 70 bring Writ of — 


Non-Reparation betore ; quod nota, Br. Eſtoppel, pl. 201. cite 
0,4 8%. EO. 
8 12. In Error it was ſaid by Clom. for Law, that where Tenant of Pie 


is impleaded, and ſays that N. F. leaſed to him for Life, and prays Aid of 


Br. N. C. | 


3) H. 8. pl. 


306. 


Br. N. C 
37 H. 8. pl. 
306. 


Cr E. 36. 
5. C. cited, 
and that the 
Eſtoppel 
continued 
after the 15 
Years ex- 
pired. 


him, immediately by this Conuſance the Right is veſted in W. S. quod 
Conceditur. Br. Eſtoppel, pl. 149. cites 50 Aſſ. 3. 
13. If the Tenant prays Aid of the King affirming the Reverſion in hin 


here has no Rever/ou ot it in Fact, there the King has gaind the Re. 


ver/ion thereof by Concluſion, though the Tenant had Fee-Simple be. 
tore, quod nota. Br. Eſtoppel, pl. 203. cites 8 H. 4. 114. 

14. It there are 7wo Fointenants who hold of the King in Chief, and 
one releaſes to the other in Fee, and after both reſpite Homage in the Ex. 
chequer, by this he who releaſed has gained the Moiety by Conclu/ion, Br. 


Eſtoppel, pl. 218. cites 37 H. 8. | 


15. As it ſhall be where 7wo join in Suit of Livery ont of the Hands if 
the King, where the one has nothing, by the Opinion of ſeveral, and the 
ſame ot Partition by two where the one has nothing. Ibid. 

16. A. is attainted of "Treaſon, an Office is fornd that A. was ſeiſed of 
the Manor of Dale on the Day of the Treaſon committed; the King 
grants this Land to B. in Fee. (In Truth, D. was in Poſſeſſion of this 


Land and it was his Inheritance.) B. reconveys this Land, zo the Ning; 


An Act of Parliament is made, by which it is ordained, that the {aid 
Attainder of A. ſhall be Null, the King atterward by Patent reciting 
the Right of D. grants this Land to D. and his Heirs. D. in this Cale is 
remitted to his ancient Right in this Manor, by all the Judges of Eng- 
land. D. had not been remitted, without this Recital, bur eſtopped by 
the Acceptance of the ſaid Patent, from claiming any other Right than 
by the Patent. Jenk. 196. pl. 4. cites 33 H. 8. Br. Caſes. 206. 

17. A Man ſeiſed in Fee took a Leaſe by Indenture of the Herbage and 
Pawnage of the ſame Land; It was the Opinion of the whole Court, 


that the fame was no Eſtoppel to him to claim the Soil or the Free- 


hold; And it was faid by Plowden, and agreed by the Court, that if 
the Father and Son be Fointenants for an Hundred Years, and the Son 


tables a Leaſe of his Father of the Lands for 15 Years to begin &c. the 
| ſame ſhall conclude the Son to claim the whole Term or Parcel of it by 


Survivor. 2 Le. 159. pl. 192. 21 Eliz. B. R. Pleadal's Cale, 


18 If a Man takes a Leaſe of his own Land by Deed indented this is an 


Eſtoppel. But per Windham and Periam J. it the Leaſe be le made 


for Life by Iudenture, this ſhall be no Eſtoppel, becauſe the Leaſe takes 


Effect by the Livery and not by the Deed. But Rhodes J. did not 


fully aſſent to this laſt Point, and Anderſon was abſent. Goldsb. 53. 


pl. 5. Trin. 29 Eliz. Anon | 


19. But if a Man takes a Leaſe of the Herbage of his own Land for 


Years by Indenture it is no Concluſion to ſay, that the Leſſor had no- 
thing in the Land, becauſe it was not made of the Land itſelf. Co. 


Litt. 47. b. 


20. C. made a Leaſe to V. for fix Tears, by Indenture of a Houſe 3 
_ which he had nothing, and afterwards he pure haſeth of R. a Leaſe of the 
ſaid Houſe for 21 Tears upon Condition; then C. re-demiſed to R. ſor ten 


Tears; adjudged, iſt. That the Leaſe to V. for fix Years was good 


againſt C. by Concluſion, but nothing in Intereſt. adly, That as ſoon 
as C. had purchaſed his Leaſe for 2x Years, W's. Leaſe for fix Years 


became a Leaſe in Intereſt, the Reverſion in C. 3dly, When C. de- 


miſed to R. for ten Years, R. was bound by the Eftoppel, and took 


only a future Intereſt, there being no Attornment. grhly, That when 


cording to the Law, and V. had a good Eſtate for fix Years, and 5 | 
„ 5 VV only 


the Jury hath found this Matter at large, the Court ſhall adjudge ac- 


— —__ 


0 


daz an Intereſt in futuro. Pollexf. 68. cites 4 Rep. $2. Mich. 20 & 
8 30 liz. B. R. Rawlin's Caſe, CW: e 3 a 

21. A. leaſes to B. for Years on Condition to be performed by A. After- 
wards A. grants a ſecond Leaſe by Indenture, and then performs the 


| Condition. This ſecond Leaſe is only an Eſtoppel between ſecond 
Leſſee and Leſſor, ſo as the Entry on the firſt Leſſee is lawful. But if 
A. had enfeoff'd B. and then levied a Fine to C. the Condition was gone. 
Cro. E. 665. pl. 16. Paſch. 41 Eliz. C. B. Ferrers v. Borough, | 
22. No Record eſtopps if the Court has not Furiſdiftion, and every 
Eſtoppel is reciprocal, I Inſt. 352. 8 oh . | 
23. Eſtoppel was againſt Deviſee by miftake of Title, and paying Rent; Ch. Repj 
q for the very Land deviſed to him apwards of 20 Nears, Nell. Chan, 4 8. C. 
Rep. 76. Mich. 13 Car. 2. Daire v. Beverſham. . 85 | | 
24. It I have future Intereſt to begin ro Years hence, and I make a Leaſe 
fir eve Years, preſently againſt me this is good by Eitoppel ; Per 
f Bridgman Ch. J. Cart. 159. Mich. 18 Car. 2. C. 83. 
25. An Eſtoppel cannot be made but upon a Concluſſon upon a particular 


; Ting. If I grant all my Lands which I had by my Facher, this is no 

f Eſtoppel, but if I grant Bee it is; Per Bridgman Ch. J. Cart. 159. 

h Mich. 18 Car. 2. C. B. SOT | 

C 26. Eſtoppels mu/? either bind both or neither. 12 Mod. 361. Paſch. 

; 12 W. 3. In Cafe ot Pullen v. Purbeck. © Y 

1 27. Where one comes to diſapprove an Extent upon a Statute Merchant 

7 he mult ſay that he has not accepted. Per Holt Ch. J. 12 Mod. 361. 
5 Patch. 12 W. 3. In Cate of Pullen v. Purbeck. 85 
J As 

A 5 | — 


(0) In what Caſes a Man ſhall be eſtopp d in his 


Name. 


. T F A. Balman binds himſelf in an Obligation by the Name of A. 
Bawman he ſhall be eſtopp'd to fay that his Name is other- 
wiſe, and the Action may be brought againſt him by hts true Name, 
vi. Balman, alias dictus Bawman, to agree with the Obligation. 
Mich. 9 Car. B. R. adjudged between tone and Balman. . 

2. Jfa Man oblige himſelt by a falſe Sur-name he ſhall be eſtopp'd Br. Eſtoppel, 
to avold, becauſe he may have divers Sur-names. 3 I, 6. 25. b. pl. 3 


3. So a Man binds himſelf by a falſe Chriſtian Name he ſhall be * Br. Etop. 
eſtopped to avoid it. 3 Þ, 6. 25. b. + D. 11 El. 279. 9. [$hvr- pel, pl. 3 


bolts Caſe]. Contra ; | 
cannot be known by wo Names of Baptiſm. — 8. C. cited Le. 322. in pl, 433. 


4. In Right of Advowſon againſt the Prior of W. who ſaid that he had 
to name the Prior of S. the other hall have his Writ, and the Defendant 
ſtewe d a Fine of the Anceſtor 5 Demandant, naming him Prior 7 S. 
and the other was Nonſuited. Br. Eſtoppel, pl. 114. cites 11 E. 2. 
and Mich, 1 E. 3. and ſo ſee Suppoſal of Anceſtor, and after the 
Writ was awarded good. VVV!!! NEG ER 
5. In Mortdancęſten the Tenant pray'd Aid of F. Son and Heir of T. and 
for his Nonage pray d that the Parol might demur, the Demandant ſaid, 
thatohe was a Baſtard, and becauſe inthe Writ F. was named Son of T. in 
> Lan, therefore the Plaintiff was Nonſuited, tor the Writ was brought 
"= Ts He againſt 
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 Fftoppel. 


> 23 n. .. 
— 


againſt A. late Wife of T. and againſt the ſaid J. who made Default, 


and % appear'd and pleaded Ut ſupra, Br. Eitoppel, pl. 119. cite; 
11Afl., 

6. In Waſte which was brought by J. Son of R. &c. which E. his Pa. 
ther demiſed, and for the Contrariety of the Writ abated. Br, Eſtop- 
pel, pl. 119. cites 11 Aſſ. 10. 

J. And in the Note of a Fine which was, That W. Son cf S. granted 
the Rever/jon, and it was pleaded that his Father had to name R. 454 
not F. and the Tenant went quit; And Brook fays fo it ſeems that 
where it is Filius in Latin it is material, but where it is Steven's Hy 
"coral Son Kc. in Engliſh, it ſeems no Plea to ſay that the Name of his 

ather was R. For there it ſhall be taken for one and the ſame Word, and 
for his Name, but where it is Filius in Latin, there it is contra; Note 


the Diverſity. Br. Eſtoppel, pl. 119. cites Paſch. II E. 3. 
8. Where a Man is named F. or Heir of R. in Latin, and by this 


Name the Judgment is given, he ſhall be eſtopped ro ſay to the Con- 
trary, be he Demandant or Tenant, Br. Eſtoppel, pl. 103. cites 39 E, z, 


24, 2. Per Belk. 


9. Audita Querela, it is ſaid that 18 R. 2. in Treſpaſs the Deli 


dag miſnamed and outlawed, and ſued Charter of Pardon by the ſa 


Name, and yet pleaded Miſnoſmer, and had the Plea by Award, and 
the Purchaſe of the Charter no Eſtoppel ; For he cannot otherwiſe pur- 
chaſe but by the fame Name, quod nota. Br. Eſtoppel, pl. 86. cites 


21-H2.-6; % . 


10. If J. P. brings an Action againſt me and after Declaration malt 


He brings another Action againſt me by Name of 7. P. the bringing of the 


pel, pl. 90. cites 22 H. 6. 53. 5 : | 
11. And ita Man brings Action Anceſtrel againſt me, and conveys ly | 


firſt Action may be pleaded by way of Eſtoppel. Per Pole. Br, Eſtop- 


. P. his Father, and brings other Action againſt the ſame Perſon, aud 
conveys by T. P. his Father, the bringing of the firit Action ſhall be Ef- 
toppel. Per Portington. Ibid. e 

12. It I bring a Writ againſt one by Name of V. H. where his Name 
is R. H. and I recover by Default; and after bring a Writ againſt him by 
Name of R H. he ſhall not plead the firſt Record tor Eſtoppel; 
For W. ſhall not be grieved for R. and it ſeems there that it cannct be 
intended one and the ſame Perſon, Br. Eſtoppel, pl. 15. cites 33 U. 


6. 7. 19. 50. Per Priſot. 


he ſhall be eſtopped after to ſay that he is Yeoman, and not Venti 


13. Ho if I miſname myſelf, and recover by Default againſt one, he 
cannot eſtop me. Ibid, _ | | 


14. It my Father brings Writ of Treſpaſs againſt John, and names 


him Robert, and my Father recovers againſt him, and after he brings a 


Writ againſt me by Name of Fohn, I thall not eſtop him; But if Frank» 


tenement had been in Debate, there I ſhould have Advantage as Heir, 
and fo ſhould every one who ſhall have the Land after by my Father. 


Ibid. Per Moyle. „„ oo, 5 | 
15. If F. F. be bound by Name of T. F. and is ſued according tothe 
Obligation, he ſhall not plead Miſnoſmer of ir, but thall be eſtopped, 
but it may be that the Obligee did not know him nor his Name but by |} 
his own thewing, and he is the ſame Perſon who made the Obligation, 


and theretore he hall be eſtopped. Br. Eſtoppel, pl. 156. cites hs 


4. 4 6 


16. If a Man be bound by Name of W. N. he ſhall not ſay that his 
Name is F. N. tor the Name and Surname are material in the Obliga- 
tion. Br. Eſtoppel, pl. 98. cites 9 E. 4. 29. per Needham. 

17. It a Jeoman becomes Mainpernor in B. R. by Name of Gentleman, 


$ 


by reaſon of his Appearance in Court of Record. Br, Eitoppel, pl. 166. 
tes 10 E. 4. 16. | 

: 18. But ene a Man is outlawed upon Original by Name of Gentleman; 
where he is Jeoman, he {hall not be eſtopped, tor there was no Appear- 
ance nor Acceptance as above. Ibid, _ „ 

19, An Obligation was by Name of F. F. de B. where he is impleaded 
upon it and imparles, it is an Eſtoppel to him to ſay that there is 
Orer-B. and Nether-B. &c. Br. Eitoppel, pl. 171. cites 18 E 4. 9. 
Contra 21 E. 4. 51 JJC | 

20. It the Obligor ſubſcribes his Chriſtian and Sarname to the Obliga- 
tion, though there is a Blank or Blot for his Chriſtian Name in the Bond, 
yet it is ſufficient. Cro. J. 261. pl. 22. Mich. 8 Jac. B. R. Dobſon v. 
8 5 1 | 

755 Debt upon Bond againſt F. The Detendant pleaded his Name is 
V. The Plaintiff demurrd, ſuppoſing that the Detendant was eſtopped 
by the Record to ſay that his Name was W. but Judgment was given, 
quod Billa caſſetur, tor the Plaintiſf ſhould have pleaded it. 3 Salk, 152. 
pl. 2. Paſch. 8 W. 3. Pleddall v. Freak. 

22. F. arreſted the Delendant in Aſſiſe and Trover, who now mo- 7 Mod. 38. 


ved that he might anſwer without putting'in Bail, becauſe he was a rin. 1 Ann. 


B R. Smith 


Peer, viz. Earl of Buckingham, Viſcount Purbeck, and Baron of Stoke, „ Villars, 


and ſo was free from Arreit, that if he ſhould put in Bail, it S. P. and the 


muſt be by the Name whereby he is arreſtel, which would eftop him Court held 
frm claiming his Jecrage. Sed per Cur. in all Civil Cafes the Bail 2c ingly, 


3 | . 8 d ſaid 
only enters into the Recognizance, and not the Party himſelf, and e in 3 


therefore it would be no Eitoppel ro him; they could not take Notice Caſe of the 


of his Peerage otherwiſe than by Plea, which could not be till he was Earl of 
in the Cuſtody of the Marſhal, and therefore being by Coertion, it would Banbury, 


who Was in- | 


not prejudice him; So the Court would order nothing; ſed currat Lex; ꝗicted b 

But Holt ſaid, if this had been a criminal Caſe, they would diſpenſe the Name 
with his joining in the Recognizance to ſave the Hſtoppel, and that in this of George 
they would make the Plaintiff declare ſpeedily, and not be allowed the Kno les, 


Eſq; becauſe 


uſual Time. 12 Mod, 217, Mich, 10 W. 3. Roberts v. Villars, alias, py the 
Danvers, N N ourſe of 
e | Do N e the Court 
he ought to join in the Recognizance, and if he had entred into one by the Name of G. K. it would 
be an Eſtoppel upon him, the 
by the Name of G. K. Elq; for their Act could not conclude him. 


. "LF, : "I * bY 4 W's WF 4 


(P) A Man ſhall not be eſtopped by a Generalty ; 
Otherwiſe by a Particularity, 


is bound to 
one General. 
ly, as to 

| | 1 | infeoff him 
of = his Lands in D. he may ſay that he has no Lands in D. Br. Eſtoppel, pl. 140. citcs Paſch. 
F 


. JF a Condition of an Obligation contains a Generalty, a Man so where he 


ſhall not be concluded to ſay char is not any tuch Thing, 2 
33. b. Doddington's Caſe. - 8 


Contra upon Certainty, As where de is bound to infeoff him of his Manor of D. or of Bl. Acre 


in D. Ibid. | | 


So Condition, that if the Defendant ſtands to the Sentence of the Biſhop of L. for Cauſe of 


ithes moved before him, that then &c. and ſays that there was no Cauſe ot Tithes moved before 
im; and per Chocke and Bridges, he ſhall not have the Plea where the Condition is ſpecial, as here. 
. Eſtoppel, pl. 174. cites 21 E 4. 54. Br | 


FCC 


therefore the Court indulged him to bring others, who gave Bail for him 
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Eſtoppel. 
Roll Rep. 2. In Debt upon an Obligation, the Condition whereof is to per. 
1 1 form all Agaeements now fer down by J. S. the Dekendant may ſay 
no judg- that no Agreement was then ſet down N N S. becauſe this compre. 
ment, but hends a Generalty. Mich. 14 Jac. B. R. King and Perſevall, per 
it was or- Tur. My Reports, Palch. 13 Jac, in the ſame Cale affirmcy 
dered that agatn per Curiam, 
plead ſoas he would ſtand to it. 


S2 


. 3. It the Condition of an Obligation be to perform all Covenant, 
= 1 in ſuch an Indenture, in Debt upon the Obligation the Defendant 
N cannot ſay that there is not any ſuch Indenture, becauſe 8 


ingly. * eſtopped. My Reports, Trin. 14 Jac, adjudged, "FuelP's 0% 1 
rownl. 57. | | | 


Mich. 3 Jac. 


Firche v. Biſſe, S. P. the Plaintiff demurred.— Saund. 316. 317. pl. 50. Mich, 21 
Car. 2 Smith v. Yeomans, S. P. adjudged. - Lev. 3. Mich. 12 Car. 2. B. R. Hudland v. Porey, 


d. P. adjudged niſi; becauſe if there are not any Covenants the Obligation is ſingle.— Mod. 15. pl 


44 Mich. 21 Car. 2. B. R. Holloway's Caſe, S. P. it eſtops to ſay that there is no ſuch Indenture, 5 
| 10 to ſay that there are no Covenants. Nl | | 


S.P. ani 4. If the Condition of an Obligation be to ſuffer the Dblinee to 
ſeems to be carry away all ſuch Marle as he ot his Right ought to have in ſuch 
Mare. p. Cloſe, the Dbligor ſhall not be eſtopped by this to {ay that the Obl | 
41. Wer gee has no Right to any Marle in the ſaid Cloſe, becauſe the Condr 


v. Cirtel, Lon refers to a Generaltv. Hill, 4 Jac. B. N. per Cur, 


otherwiſe if the Condition had been ſpecial, as in the principal Caſe there of Rainsford v. Smith, 


| Fe 8 * 6 the 8 be ere all the Ri, ht which he has in 
P 2 Part Bl. Acre, he may fay that he has no Right in Bl. Acre, and ſhall 
* che Bit. not be eſtopped, Held in the ſaid Cale by Tanfield, *— © | 


+ 
tinct ion. 


See (B. a) 6. It Baron and Feme makes Leaſe for Years by Indenture, rendring | 
pl. 2. intra, Rent, and it is covenanted between tbe Parties, and the ſaid Lei- 0 
— prerton%- ſee covenants that he will pay à couple of Capons at Chriſtmas ro ; 


it ſhall dot the Baron and Feme, and to the Þeirs of the Baron, and alſo wil 


enure by labour with them by two Oays every Harveſt, and the Baron dies, 
way of E- and the Feme brings Action ot Covenant, the Defendant cannot 
—_ plead that the Feme at the Time of the Leaſe had nothing, but ſhail | 
Cro. E. vo. be eſtopped by the Indenture. Mich. 40 & 41 Eliz. B. K. adjudg: 
pl. 16. Bre- Ed between Hoverton and Evans. b | 


reton v. E- | 
vans, S. C. that it cannot be 
vert cannot eſtop her. 


an Eſtoppel, becauſe ĩt ought to be mutual, and a Deed of a Feme Co- | 


J. Ik the Condition of an Obligation has Reference to a Particular 
to be done, or in which a Generalty is to be done, the Obligor ſhall 
be eſtopped by it to ſay that there is not any ſuch particular Thing. | 

8. Ik the Condition of an Obligation be to pay all ſuch Sums of 
8 Money in which T. S. ſtands bound by his Deed obligatory to T. H. 
* Fol. $73. ot and for the Behoot of the Children of W. S. according to the Will 
ot &c. he ſhall be eſtopped to ſay chat T. S. never ſtood bound by atty 
S.P. and Ded“ obligatory to T. Þ. tor the uſe of the Children of W. O. 
leemstoÞ? dc. D. 3 E113, 196. 41. ad)Vdged. 1 


Dal. 28 pl. 2. Anon. 8. C. in rotidem Verbis. _— So it A. be bound to B. to FR PRE to B. al 
the Charters and Evidences which J. S. has bailed to him 


— BE 2 . „he cannot ſay that J. S. has not bailed 10 
| him any Charter. Mo. 23. in pl. 79. and Dal. 28. in pl. a. 8 


Mo. 23. pl. 


79. Anon, 


"Eftoppe. | 67 


2 


. If the Condition of an Obligation be to releaſe all the Righr P 16 
. which he * Gs 7 25 5 * he y 4 eſtopped to ſay that he * "© "wo 
y has not any Right for Lite in BI. Acre, becũu this contains a Þar- 1 
„ ticular. Dill. 4 Jac. B. R. per Canfield. © "7 =% 

| | 8 „„ 

f Part of the Diverſity. 


10. Tf a Condition of an Obligation be to perform certain Things, 
for which he is bound in a certain Recognizance ſgewing the Certain- 


ts ty of it, the Obltgor ſhall be eſtopped to plead that he was not bound 
t in any Recognizarce, inaſmuch as the Condition has Reference 
5 mY Particular, M. 12 Ja. B. R. adjudged between Hercher aud 
arrer. 1 „ 

11. So the Obligor in the Caſe aforeſaid ſhall be eſtopped to plead 
1 a ſpecial Plea, by which he owns that he acknowledged a Thing in 
\s the Nature of a Recognizance, but upon the ſpecial Matter it ap- 


pears to the Court that it was not any Recognizance in Law, for 


this amounts but to this, that he was not bound in any Recog- 
nizance. M. 12 Ja, B. R. adjudged between #rcher and Farrer. 


x 12. If the Condition of an Obligation be to give three Parts of 
b the Goods which his Father deviſed ro him he cannot plead that his 
Father deviſed no Goods to him, becauſe it is a articular, B. 
N 8 Ja. B. per Cur. Malarie's Caſe | = 


13. If A. be bound in an Obligation to B. whereof the Condi⸗ s 17 
tion is, that ik the fato A. and his Feme do perſonally appear be- S. C. order'd 
tore the Judge or Judges ot the Court of the. King's Palace at Berge 
Weſtmintfer ar che next Court, to anſwer ta J. S. in a Plea of 53. 


n Treſpaſs, then the Obligation thall be void. It is not any lea ahr jul. 
ll for him ta ſay that he himſelt appeared at the next Court &c. but ment ſhould 


that at the Time of ſealing the Obligation, and from that Time to not be given 


this, he was and yet is unmarried, nor was he ever, or is he coupled 3 BY 


98 in Matrimony to any Woman; for he is eſtopped to ſap that he had Al. 13. 
144 not any Wile. ma much as this is a Particular, though ſhe be not Paine v. | 
0 named nor was it recited that he was married. Trin. 23 Car. B. K. 22 
1 W judged per Cur, upon a Demurrer between Payne and Spbelton. juaged. 
* Intratur Hill. 22 Car. Rot 940. VVV . 
If 14. In Replevin the Defendant avowed for Rent and Suit of Court, 
l becauſe the Plaintiff held ot him the Manor of More, of which the 
= Place &c, by Homage, Fealty, and Eſcuage, Suit of Court, and 40s. 
Rent, and alleg*d Seiſin by the Hands of the Plaentiſ; to which the 
Plaintiſf proteſtando that the Manor was not held by ſuch Services, pro 


o- | Placito that never ſeiſed of the Manor ; the Defendant pleaded Eftoppel, 
| becauſe the Manor was granted to him by J. by Fine, and the ſame Plain- 
tiff by Deed attorn'd to him of the Fealty and other Services due, and de- 


ar manded Judgment if againſt the Deed &c. and per Cur. it is no Eſtop- 
ll pel, for he attorned of the Fealty and other Services due, and did 201 
expreſs the Services certain; and ſo it ſeems that if he had expreſſed the 

' WW Services certain in the Deed of Attornment it had been a good Eſtoppel. 

I. Br. Eſtoppel, pl. 94. cites 24 E. 3. 50. *** 

Il 15. Where a Man is bound to be nonſuited in Formedon, or to enfeoſf him 

L of the Manor of D. in D. by ſuch a Day, he ſhall not be received to ſay that 
„ there is no Formedon, or that he has no ſuch Manor, Br. Eſtoppel, pl. 
= ez Es ( 3 3 3 
U 16. But contra where the Condition is general, as to be nonſuited in all 


Ln 
© 


Suits which he has againſt W. B. he may ſay that he has no Suit againſt 

bim, for in che Generality is not compriſed any Action ſpecial, and 
Where the Condition is to enfeoff him of all his Lands in D. he may 

If ſay that he has not any Land in D. Ibid, „ 


3 


468 FEſtoppel. 
| 17. It a Man be bound 7o perform all Covenants in a Deed, it is noPlez 
to ſay there are no Covenants therein on his Part to be performed. Cry, 
E. 757. cites D. 196. and 219. PIT | 
18. In Debt the Condition of the Obligation was, if the Defendant 
ſuffer the Plaintiſf to enjoy his Right in ſuch Land. The De ffendant 
pleaded that the Plaintiff had no Right. The Plaintiff demurred, and 
the Court thought the Plea good. But if it had been whereas the Ol. 
ligee had Right, it would be otherwiſe. D. 196. pl. 41. Marg. cires 
Mich. 18 Eliz. B. R. Corrant's Caſe. | 
19. Againſt a Leaſe by Indenture Leſſee ſhall not ſay that the Leſſor 
had N to let. Cro. E. 362. pl. 24. Mich. 36 & 37 Eliz. Stroud 
. V. Willis. | 
4 TS a 20. HY againſt a Bond for Payment of the Rent reſerved on a Demiſe 
Popham in by Indenture. Ibid. | : | 
S. C. 21. A Diverſity was taken by the Court where one is bound in an 
_ Obligation with ſpecial Condition to enfeoſf another in general Words of 
all the Land that deſcended to him of the Part of his Father, there he ma 
ſay that no ſuch Land deſcended ; But if it be to enfeoff him of Bl. Acre 
which deſcended, he ſhall not ſay that BJ. Acre did not deſcend. Mo. 406. 
pl. 544. Trin. 37 Eliz. B. R. in Caſe of Stroud v. Willis, cites 2 E. ,, 
tol. Ultimo. 18 E. 4 Broughton's Caſe. 3 Eliz. D. to. 126, [196. 
21 E. 4. fol. 54. 28 H. 6. fol. 7. 19 H. 6. tol. accordingly, 5 75 
22. And Popham ſaid, if one be bound to releaſe all his Right in all 
the Lands which deſcended of the Part of his Father, he hall not ſay 
that none deſcended, but generally thall make the Releaſe; otherwiſe 
it he be bound to make Feoff ment ; Quere cauſam diverſitat', it ſeem, 
becauſe he cannot make Feoffment to give Poſſeſſion of that which is not; 
OI. Mo. 406. pl. 54. Trin. 37 Eliz. B. R. in Caſe of Stroud 
5 v. Willis. — | SE 
Condition 23. Condition of a Bond was to pay all Legacies which F. FS. had di. 
of Sl viſed ” his Will, he thall not ſay that J. S. did not make a Will, but 
the Goods may lay that J. S. gave no Legacy by his Will. Mo. 420. pl. 578, 
: WHEN wa Mich. 37 & 38 Eliz. Paramour v. During. 1 85 e 
deviſed to ES | | | | | 
him by his Father. The Defendant cannot plead that he had not any Goods deviſed to him; for the 


Bond ſhall conclude him to ſay the contrary, Godb. 199. pl. 245. Paſch. 8 Jac. C. B. Cullirg- 
worth's Caſe. „ . | 8 | Flo 


24. A. entered into an Obligation to J. S. to proſecute an Taformation in 
B R. againit one B. A. The Defendant ſaid, there was 10 /uch Infor- 
mation, and the Plaintiff had Judgment. D. 196. pl. 41. Marg. cites 
Mich. 38 Eliz. B. R. Williams's Caſe. nn: - 
25. So where a Man is bound to appear and anſwer all Actions itt 
B. R. &c. it is no Plea to ſay that there were zo Actious there de- 
pending. Cro. E. 756. pl. 23. Paſch. 42 Eliz, C. B. Willoughby v. 
Brooke. 47 EE OT VI erm 
Lat. 1235. 26. An Obligation was to pay 10 d. Weekly for the keeping of a Baſtard, | 
1 according to the Order made by the Juſtices &c. The Defendant pleads 
1 23 null talem fee ordinem, and the Plaintiff had Judgment, for that is aa 
| RT 3 Eſtoppel to the Defendant. Noy 79. Hill. 1 Jac. Germin v. Ran- 
cordingly ; "7 SM oF BE 2 | | 
but it would 1 . | | 
have been otherwiſe if it had been according to an Order to be made &c. 
Brown. 2. In an Action of Debt, upon a Bond conditioned for the ſaving of 
= S. C. the Plaintiff harmleſs from the Payment of all Legacies, Croke J. 1aid the 
1eld accord RT . 3 : | 
ingly . Plaintiſt here cught to have reduced his general Allegation, in a more 


N 


« 
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ſpecial and particular Manner, and to have ſet forth in Facto, that ſuch K ** 
particular Legacy was given, and deviſed. 2 Bulſt. 29. Mich. 10 Jac. 2 © dingty: 
Doughty v. Fawne. PR EH Ty. ORD ut PIER 3 | 

28. An Obligation was condition d, that whereas F. S. held ſuch Co- 

hold Land for Life of Sir F. K. Lord of the Manor, that if after, the 
Heath of the ſaid F. S. the ſaid Sir J. K. ſhould grant the ſame Copy to the 
11d MR. tor three Lives, then the Bond to be void. It was held that 
the Condition reciting that it is Copyhold Land, and that a Grant 
ſhould be made thereof by Copy, he is eftopped to ſay that it is not Copy- 
hold Land. Cro. J. 275. pl. 1. Mich. 13 Jac. B. R. Karne v. Pry- 
1 | 1 | £ - e 

29. Where the Condition of a Bond is General, As to enfeoſf one of all 
his Lands in Dale, there he may ſay that he had no Lands there. All. 
13. Trin. 22 Car. B. R. Curiam in Cafe ot Paine v. Skeltroppe. _ 

zo. In Debt upon Bond with Condition, reciting whereas Plaintiff 
had carried 12000 Billets &c. if Defendant thould pay after the Rate 
&c. then the Obligation to be void, the Defendant is eſtopped to deny 
the Carriage. Allen. 52. Paſch. 24 Car. B. R. Hart v. Buckmaſter. 

31. In Debt on Bond to perform all Covenants ſpecified in an Inden- 
ture betwixt A. and B. the Detendant pleaded there was no Covenants; 
To which the Plaintiff demurred ; And per Curiam, this being general 
cf all, is well; Contra if it were to pertorm any certain Covenant; 
As to be Nonſuited in Formedon, he cannot ſay there is none; Contra 
to be Nonſuited in all Actions pendent in C. B. Keb. 381. pl. 89. 
Mich. 14 Car. 2. B. R. Brazier v. Acton. 

32. You cannot make Eftoppel but upon Conclufion upon a particular per Holt 
thing, If I grant all my Lands I had by my Father, this is no Eſtop- Ch J. Show. 
pe], but if it be Black Acre it is; Per Bridgman Ch. J. Cart. 159. 59, S. F. 
Mich. 18 Car. 2. C. B. „„ _ 

33. Debt upon Bond conditioned, that whereas there was a Suit in 2 Kev. ant. 
Chancery between the now Plaintiff” and ſeveral Infants by their Guardian, pl. 65-5. C. 
and that it was decreed, that the now Plaintiff ſhould pay to the ſaid Infants adjudged. 
or Euardian, to the Uſe of the Infants, 8401. in Satisfaction of their Right 
and Title to a Leaſe of Martley-Hall, and other Lands in Suffolk, if 
therefore the ſaid Guardian ſhall procure the ſaid Infants at their ſeveral} 

Ares of 21 to releaſe all their Right, Title, and Intereſt in and to the 

ſaid Leaſe, then to be void ; The Detendant pleaded in Bar that E. and P. 

two of the ſaid Tnfants, never had, or pretended to have, any Right Title 

or Intereſt, to the ſaid Manor, which they might releaſe. Upon 
Demurrer to this Plea the Plaintiff had Judgment, for whether the In- 

fants had a Title or not, the Defendant had obliged himſelf to procure a 

Releaſe de facto, though they had not any Right, and the rather, be- 

cauſe by the Condition they had a Pretence in Equity though they had 

no Title or Intereſt in Law. Saund. 215. Hill. 20 & 21 Car, 2. 
Doughty v. Neal. „„ V 

34. Debt on Demiſe of Tithes; The Defendant pleads that not hing This Caſe 
paſſed by the Indenture; To which the Plaintiff demurred ; Et per Cu- ſeems not 
nam he is eftopped, this being of Tithes of the Leſſor's own Land, and _— ed] 
arifing out of Farnham great Park, rendring Rent Sc. Here can be nok“. 
Apportionment, for if nothing paſſed out of Farnham, then all iſſues out 

ot the reſt, and this being but to try the Right of the Payment of 
Tithes of Farnham Park, the Court conceived it ill; but if this had 

been a Demife of all his Coro, Grain &c. in D. it were no Eitoppel, 

but as Grant of the Land of the Part of the Father; alſo, where no- 

thing paſſes there can be no Apportioment, but only upon an Eviction 3 

and notwithſtanding Smith and Bank's Caſe, Judgment tor the _ 
Plaintiff Niſi. 3 Keb. 324. pl. 16. Trin. 26 Car, 2. B. R. Snelgrave 

1, Fielding. . Te N 


5 3 n Executor 


35.  Exccutar er A. upon a Bond. A. pleads t the Teſtator made apy 
* laft Will, Defendant is eſtopped to plead ſo. 1 Mod. 113. pl. 11, 
Paſch. 26 Car 2. B. R. Anon. 


306. General Recital is not an Eſtoppel, but a Recital of a Particy. 
lar Fact is to; Per Holt Ch. J. Show: 59. Mich. 1 W. & M. 


Sand. 8. 1 Inſt. 52. 8 


(Q) The Party himfelf, 


; A Man hall not be eſtopped to kay a Thing which ng 
I with the Deed. 


Otherwiſe e Contra, 


* Br. Eſtop- 1, 1 a Man be obliged by a falſe Surname, as by Name of I, S, 
pel, pl. 3. where his Mame is J. D. he ſhall * not be eſtopped to - 
"$66 be void this, becaule he may be known by divers Surnames. 3 h. 


the Word 6. 25. b. 
(not) and ſo 
it ſeems it ſhould be _ and that i it is put in by Miſtake, 


1 + Br Eftop- 2. The ſame Law if he be bound * a falſe proper 2 Name. Cox: 


Fake itt. 3 P. 6. 25. b. 


cltes 8. 


Bt. Eſtop- 3. Tf a Man binds himſelf t 9 3. Vicar, he may ſay 4 the 
pel, pl. 2. Obliges was a Canon — and ſo the Holigattan is void and 


— &C ſhall not be eſtopped, br this ſtands with the Dbligation.) 3 Q, 


5 Eſtoppel, 6. 23. adjudged. 


pl. 16. cites 
8. C 


Fitrh. El. 4. Tfa Dan makes Obligation to his Feme by a ſtrange Name, he. 
: ches N 60 not be eſtopp d to ſay, that ſhe is his Wife, in Debt thereupon 
: 3 6. 23 

5. If the Condition of an Obligation made to the Sheriff he for 
as Appearance of ſeven Perſons in certain, the Obligor ſhall be eſtop⸗ 
ped by the Deed to ſay, that he deliver'd it for the Appearance ot two 
1 in certain only. D. 11. Ja, B. R. adjudg D between Corb 

and Day, © 
A 6. Tf the Condition be to deliver up one ſuch Obligation in which 
Por oth the Obligee is bound, the Obligor is eſtopp'd to ſay, chat he was not 
bound in che ſaid Obligation, Mich. 11 Car. B. R. adjudged 
upon a Demurrer between 44/er and Greue. Intratur Palch. Th 


Car. 219. 
Cro. J. 7; · 7. Ik a Man leaſes Land to me by Indenture, and after I enter into 


pl.1.5. the Land by Force of this Leaſe, and J. S. ejects me by an elder Right, | 


adjudg'd. upon which I bring a Writ ot Covenant againit my Leſſor, my Leſlor 


cannot ſay, chat I was not in the Land by his Demiſe, for this is bt 
rectly againſt his Deed by which he had demiled it to me. Ct: 
3 Ms B. B, adzudgen between Nite and — ; 


8. As 


nd 


10 


." »n» Cw fe 
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8. As ff a Man leaſes to me by Indenture the Land of J. S. who is then Cro. J. 13. 
ſeiſed alſo of the Land, and after I enter upon J. S. who re- enters, upon pl. 1. S. C. 
which J bring Writ of Covenant, the Leſſee caunot ſay that 1 was hudged. 
not in the Land by his Demiſe, though J was a Differſor to J. S. 
by my Entry; For the Leſſor is eſtopp'd to ſay this maſmuch as 
this was a Leale by Eſtoppel againſt him. Tr. 3 Ja. B. R. ad- 
judg'd between 5% and Herring, 5 . | 
9. If A. leaſes Black-acre (of which he has nothing, but J. S. is Mo. 20, ar. 
ſeiled of it) to B. tor Years by Deed indented, and A. purchaſes it in Pl. 69. Hill 
Fee, the Leſſor is concluded as well as the Leflee to ſay chat che zu tb. s F. 
Leſſor had nothing in the Land; for thts is Contrary to the Deed. Heir of the 
Co. Litt. 47. b. Litt. 58. 8 | | eee | 


avoid the Leaſe——— Dal. 26. pl. 4. S. C. & S. P. in totidem Verbis. —— Hetl. 91. Pai & 


C. B. in Rothwell's Caſe. S. P. 


10. Ik A. mortgages Land to B. in Fee upon Condition upon pay- Mar. 64 ot 
ment ot 10 J. to re-enter, AND utter A, betore the Day ot Payment, he 99. Edwards 
being in Poſleſſion, makes a Leale tor Years by Indenture, and after v. Omell- 
pertorms the Condition, this ſhall be a good Leale againſt himſelf by sg < 
Eſtoppel, though he had noting in the Land at the Ttine of the bel clearly 
Denule. MICH. 15 Car. B. KR. between Omelaughland and Hood, by the whole 
per Cur. in Writ of Error upon a Judgment in Jreland adjudged, court, = 
and the Judgment attirm'd accordingip, lcillcet, that the Feotlee tar on- 
ot A. thall be eſtopp'd, which was more ttrong than A. himlelk, Por l , 


and ſo reſolv d a Fortiori. Intratur Trin. 14 Car. Not. 183. claim the 

5 | Fw | | Eſtoppel 

ſhall be bound thereby. — Where one mortgages Land s, and after leaſes by Eſtoppel, and after 
rocures Money to be repaid, and Aſſignment to be made, it was held that the Leaſe by Eſtoppel 
would firſt take Place before the Aſſignment, cited by Twiſden as the Caſe of a poor Man in Hack. 
ney. Keb. 876. Paſch. 1) Car. 2. B. R. in Caſe of Whaley v. Anderſon. | N 


11. A Servant retained another Servant for his Maſter by his own Deed 
indented for a certain Salary beyond the Statute, the Maſter made the 
Servant who retained the other his Executor, or he took Adminiſtration, 
his own Deed ſhall bind him to pay the Salary to the ſecond Servant 
retained, where he ſhall not be charged it his own Deed had not been. 
Br. Eſtoppel, pl. 207. cites 46 E. 3. 10. „ 

12. Debt upon Obligation againſt F. N. of 7. the Defendant ſhall not 
ſay, No ſuch Vill, Hamlet nor Place known by the Name of T. in the 
ſame e Judgment of the Writ, for his own Deed is Eſtoppel. 
Br. Eſtoppel, pl. 69. cites 9 H. 5. 8. 8 5 
13. Debt upon Obligation againſt one who is bound by the Name of 
f N. of T. he ſhall not ſay that he was of N. nor that there is no ſuch 

ill as T. Br. Eſtoppel, pl. 214. cites 10 H. 6.8 

14. Treſpaſs of a Cloſe broken, and Graſs cut, the Defendant plead- 
ed his Franktenement, the Plaintiff ſaid, that to ſay it is his Franktene- 
ment he ſhall not be received; For his Father whoſe Heir &c. enfeoff*d us 
by his Deed which here is with Warranty, Judgment it againſt the Deed 
of his Anceſtor which comprehends Warranty thall he be received to 
fay, that it is his Franktenement, and the Defendant fſhew'd Title how he 
entred after &c. and ſo admitted tor a good Eſtoppel. Br. Eſtoppel, pl. 
89. cites 22 H. 6. 5o and 51. on 8 
135. Debt upon an Obligation upon Condition o perform the Conditions 
in certain Indentures, the Defendant ſaid that there were never any ſuch 
Indentures, and the Plaintiff render'd Demurrer, and the Defendant durit 
not demur but made another Anſwer ; the Reaſon feems to be inaſmuch 
as he is e/fopp'd by the Obligation and Condition. Br. Dette, pl. 21. 
enen, . 33 

„% 16. Note 
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16. Note per Priſot arguendo, that if a Man be bound that he and 
his Feoffees, if any there are, ſhall releaſe by ſuch a Day, he may ſay, thy 
no Feoffees ever were, but it it was that he and all who were his Feof. 
fees ſhould releaſe, he ſhall be eſtopped to ſay, that there were not any 
Feoffees, quod nullus negavit, and ſo ſee that the Obligation with 


Condition cannot be Eſtoppel. Br. Eſtoppel, pl. 18. cites 35 H. 6. 15. 


tj. Debt upon an Obligation againſt A. B. of F. the Defendant ſaid, | 


that he was dwelling at M. the Day of che Writ purchaſed, and not at 
F. Per Needham and Davers Julitices, it may ſtand wich the Obligati. 


on that he was of F. and dwell'd in M. For F. may be a Place in M 
or his Manſion Houſe named F. in M. and yer that F. is no Vill, Ham. 


let nor Place known out of the Vill and Hamlet. Br. Eſtoppel, pl. 
160. cites 2 E. 4. 17 | 


18. Debt againſt K. H. of E. in the County of O. Gentleman upon 


Obligation, the Defendant ſaid, that in the ſame County are two B's, vis. 
Over E. and Nether E. and none without Addition, and the other would 
have eſtopped him by the Obligation, which thall be intended his Deed 


till it be diſproved, and by the beſt Opinion it is no Eſtoppel; For it 


ſtands with the Obligation, for he ſays ſo much and more, but he ſhall be 


eſtopped to ſay No ſuch Vill, Hamlet nor Place known in the ſame 


County. Br. Eſtoppel, pl. 156. cites 5 E. 4. 4. 6. ä 
„19. A Man ſhall noc confeſs and avoid Leaſe for Years by Indenture 


* = 


to ſay that he had Nothing at the Time of the Demiſe ; Contra of Leaſe 


by Parol or by Deed Poll, Br. Conteſs and Avoid, pl. 3. cites Littleton 


tit. Tenant tor Years. 


20. Where a Man is bound to W N in 101, upon Condition that a 


Stranger ſhall pay to the Obligee 101. becauſe the Stranger is bound to the 


eites 22 E 4. 1. 3 5 oy 
286. Debt upon Obligation againſt F. S. of D. &c. he ſhall not ſay 


Plaintiff by Obligation, the Defendant ſCall not ſay that there was not any 


ſuch Obligation of 101. Br. Eſtoppel, pl. 170, cites 18 E. 4. 4. per 


Litt. Chocke, Brian and Nele ]. 5 7s 
21. And it a Man be bound to make a Feoffment of his Manor of D. it 


is no Plea that he has no ſuch Manor of D. Ibid. 


22. And if he be bound to fand to the Award of J. NM. it is no Pla 
that there is no ſuch F. N. in Rerum Natura; for it is contra to his Ob- 


ligation. Ibid. 


23. Debt upon Obligation the Defendant ſaid, that where he is nau d 
J. F. of D. he ſaid that there are two D's, Over-D. and Nether-D. in 


the ſame County, abſque hoc that there is D. only; Judgment of the 
Writ ; and becauſe the Obligation was F. d. of D. in the County of N. 


and the Writ was accordingly, therefore by the Juſtices he was eſtop- 


ped to plead that there is no D. only; quod nota, Br, Eſtoppel, pl. 
172. Cites 21 E. 4. 51. 53, 54. | 


24. Contra if the County had been omitted in the Obligation. Thid. 


25. A Man bound by Name of F. S. of S. and is ſued by the ſame 


Name, and the Defendant appears by Attorney, and imparls till another 
Term, be hall not ſay that there are two S's, and none without Addition | 


where the Action is founded upon the Obligation; quod nora ; per all 
the Juſtices ; tor the Imparlance is no Matter. Br. Eſtoppel, pl. 198. 


that there are two J. S's, Elder and Younger &c. by Reaſon of the Ob- 


ligation, but thall anſwer ; Per Cur ; quod nota. Br, Eſtoppel, pl. 199. 
cites 9 H. J. 21. 5 3 „ 


25. Leſſee for Life makes Leaſe for Years, and after purchaſes the 


EReverſion, and dies within the Term, the Leaſe for Years is determin'd, 


and the Heir in Reverſion may conteſs and avoid. Mo. 20. pl. 69. 


Hill. 2 Eliz. Anon. 


28. A 


—_— 


28. A. leaſes to B. for Nears, which Leaſe being in Force for two 
Years; A. leaſed to C tor Years to begin preſently. Waſte is brought 
againſt C. It the Leaſe to C. be by Indenture A. will eſtop C. by In- 
denture to ſhew that the ſecond Leaſe had another Beginning than the In- 
denture purports. 3 Le. 203. pl. 256. Trin. 30 Elz. C. B. Thorp v. 
Wingfield. | | | 


29. It A. enters into a Band to B. condition'd, that A. ſhall uſe and 


maintain C. his Wife ; In an Action upon this Bond A. ſhall not be eftop- 
ped to ſay that C. was married to D. (who is get living) before. ſhe mar- 


ried A. and ſo A. cannot uſe and maintain her as his Wife, for he may 


conteſs and avoid, becauſe the might notwithſtanding be called in 
common Speech, or named his Wite in a Writing; Per Curiam. Mo. 


477. pl. 683. Mich. 39 & 40 Eliz. Prat v. Phanner. 5 

30. Bend for Performance of Covenants in an Indenture between A. and 
M. his Wife on the one Part, and the Defendant ot the other Part. The 
Husband A. ſealed the Indenture, but M. did not. The Defendant may 
tay that the Deed ſhe wn is not the Deed 6t A. and M. but he is eſtop- 


ped by the Condition to ſay that there is not any ſuch Deed. Cro. E, 


709. pl. 12. Trin. 42 Eliz. B. R. Skipwith v. Steed, 
21. Bond zo pay 10 J. for Carriage of 12000 Bullets, He is eſtopped to 
ſay the Obligee did not carry them. Allen 52. Paſch. 24 Car. B. R. 


* 


Hart v. Buckminiter. 


32. In Debt on Obligation, the Condition Was 10 pay a Legacy deviſed 
Iy the laſt Will of J. &. Tne Defendant pleads that it is true that J. S. 


did by his laſt Will give the ſaid Legacy ot gol. to the Plaintiff, as 


fer forth, but ſays that after F. S. did revoke that laſt Will and Teftament, 
and alter died, and by the latter left Nothing thereby to the Plaimiff ; To 


which the Plaintiff demurred, becauſe being intended a Bond made af- 
ter the Death of J. S. the Detendant is e/fopped by the Condition of the 


Bond to ſay that there was no ſuch laſt Will, eſpecially no Time of either 
Will being mention d; which the Court agreed; and ſudgment for the 


Plaintiff Niſi; and if the Bond were betore J. S. died, the Defendant 


has undertaken, and muſt pay it at his Peril. 3 Keb. 303. pl. 43. 


Paſch. 26 Car 2. B. R. Backwell v. Bardjew. 


33. Though the Rule be that a Man is eſtopped to aver againſt any 10 Mod. 


Thing in his own Deed, yet that is, ſuppoeng it to be his Deed; for 
where the Deed is void he is not eftopped, as in the Caſe of an Uſurious 


139. 8. C. 


. 


is that of 
talſe Reci- 


Comtrat? ; Per Parker Ch. J. and ſo he ſaid he thought it might be done tals of Con. 
in Caſe of a falſe Recital of a Conſideration in the Condition of a Bond tor ſiderations 
reſtraining a Man from uſing his Trade, as was the principal Caſe, and in the po oh 
of which he delivered the Opinion of the Court. W ms's Rep. 196. Hill. ditions of 


1711, in Caſe of Mitchell v. Reynolds. 


34. Leſſor, Leſſee and Under- Leſſee. Under-Leſſee covenants to per- 
form all the Covenants in the original Leaſe which on the Leſſee's Part 
were to be performed or done. Under-Leſſee is now eſtopped to ſay 


Bonds the 
ſpecial Mat- 
3 „ter may 
be given in Evidence. 


that there are #o ſuch Covenants in the Original Leaſe, and ſo a ſudg- 


ment was affirmed. 8 Mod. 33. Hill. 7 Geo. Arkinſoa v. Coatſ- 
worth. . | | | 


35. The Parties to an Indenture are eſtopped to deny eſſential Words, 


but not Deſcriptive Words in a Deed, As it Land which is arable, and 
has been ſo Time our of Mind, is called the Name ot ſome certain 


Meadow, the Leſſee is not eitopped to ſay it is Arable, and not Mea- - 


dow. 8 Mod. 311. Mich. 11 Geo. Skipwith v. Green. 
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(R.) Where the Plea ſtands with the Deed, and 
8 where not. e 


 * Br. Tra- 1. AN Man ſhall not be eſtopped to ſay that a Deed was firſt deli. 
day . vered atrer the Time ot the Date; for this ſtands with the 
dire, 5. &. Deed. * 8, 6. 6. b. f 21 E. 4. 38. Curia. 
F.,. | | 7 | | 
Iſſue, pl 48. cites S. C. f Br. Count, pl. Jr. cites 8. C. Br. Faits, pl. 74. cites S. C. 
Ibid. pl. 94 cites 12 H. 6. 1. S. P. accordingly ; bur a Deed pleaded to be delivered before the 
Date of it is not good. S. C. cited per Cur, 2 Rep. 4. b. in Goddard's Caſe Hill. 24 Eliz. C. f. 
the 8. P. and affirmed to be good Law; but yet the Jury are not eſtopped to find it. 3 Le, 
| 100. pl. 144. Denton v Goddard S. C. adjudged ——S. P. per Cur. 3 Keb. 332. pl. 32. Trin. 26 
Car. 2. B. R. in Caſe of Newland v. Dandy, —— Comb, 83. Paſch. 4 Jac. 2. B. R. Hardeſty v, 
Hardeſty S. P. adjudged accordingly. | NW 


2. Tf a Deed be dated in a Place in certain, he ſhall be eſtopped 
to fay that it was delivered at another Place, for this ts contrary 
to the Deed. 8 P. 6. 6. b. 11 ; | 
3. A Man ſhail not be eſtopped by an Intendment in a Record or 
Specialty. 8 P. 6.7. CO 


Though there be an Intendment contrary. 


4. As if a Dean and Chapter make a Deed, and in the Deed is 

mentioned that they made it in Domo noſtra Capitulari, though it 
ſhall be intended that this was made in Ely, where their Manſion 
18, yet it map be averred, that it was made in another Place agatif 
the Intendment, for it may be that their Manſion was there, or 
that they have a Chapter there. 8 Þ. 6. 6. b. 7. 

5. Waſte againſt J. ſuppoſing that he did Waſte in Tenements which 
fre held in Dower of his Inheritance, and the Defendant ſaid that M. Father 
of the Plaintiff, whoſe Heir he is, was ſeiſed in Fee and enfeoffed A. and 
B. with Warranty, and that A. and B. leaſed to him for Lite; Judg- 
ment it againſt the Warranty ut ſupra, &c. And by the beſt Opiai- 
on it is no Eſtoppel, For it may ſtand wich the Writ, that after the 
Feoffment with Warranty the Feoffor came to the Land and died ſeiſed &c. 
For Eſtoppel ought to be good to every common Intent, and after She plead- 

ed ur ſupra, abſque hoc that ſhe held in Dower of the Heritage of tht 
Plaintiff. Br. Eitoppel, pl. 9. cites 20 H. 6. 19. 1 
6. In Delt againſt F. $ of D. the Defendant ſaid that the Day of 
the Writ purchaſed he was dwelling at S. and not at D. Judgment ot 
the Writ; and the Plaintiff pleaded the Obligation for Eſtoppel, be- 
cauſe he was bound in the Sum by Name of F. F. of D. Per Priſot this 
this is no Plea; For he may ſay, Not his Deed, and therefore no Eſtop- 
pel, and fo was the Opinion of the Court. But it ſeems that the Rea- 
lon of Priſot is not material; For to every Indenture which is plcad- 
ed tor Eſtoppel, the Party may ſay Non eſt Factum, yet it is a good 
Eſtoppel prima facie ; But it ſeems to me the Reaſon is, inaſmuch as 
it may ſtand with &c. For it may be that he dwelt at D. at the Time of 
the making of the Obligation, and yet that he dwelt at S. the Day of ths 
Frit purchaſed, Br. Eſtoppel, pl. 104. cites 37 H. 6 5. 3 

7. If a Man vouc hes F. N. as Heir F. N. and he ſays that he has 

an elder Brother alive, the Tenant may eftop him, becauſe he releaſed to _ 


Fan 


hand ns 4 


"F ſroppel. On 
by Deed with 1 Warranty by Nome of J. N. Son and Heir of F. N. Br. 


Eſtoppel, pl 98. cites 9 E 4. 29. Per Danby J. 
8. If a Feme Covers be bound by Name of A. S. Wi dow, or if an Infant 


be bound by Name of F. S. of 30 Tears old, yet the Feme | may _ plead 


| Coverture, and the Infant Infancy ; Per Chock. Ibid, 


 Eſtoppel as to Rents demanded as Jas prior to Nelke given. 80e 
tit. Rent (F. c) 


(R. 2) Eftoppel againſt Eſtoppel, 


p Ir a Man in one action makes Title to. a Common. by Grant 
after Time out of Memory, and after in other Action between them 


makes Title by Preſcription, and the other admits it, this laſt El⸗ CAA 
rope] ſhall avowd the firſt * Eftoppel, to that he may make Title to , 


the Common by Preſcription. 11 I. 6. 27. b. 


. In Eſtoppel _ Parties ought to be eſtopped; Arg. Litt. Rep. 


| 198 cites 33 H 6. 5 


3. Eſtoppel againſt ” Efoppet ſets the _—_ at large; Per C oke J. 
Arg. cites Co. Litt. 352. b. 12 H. . 

4. In Eſtoppels both Parties are to be . ſo that if a Man takes Cro. E. 701. 
a Leaſe of his own Land of an Infant or Feme Covert by Indenture, Bay 
iris no Eboppel. ro. B39; Hill. 27 Eliz. C. B. in Caſe of James v. Or ja Ri 


Landon. = B. R. Brere- 
| ton v. Evans. 


| a 


(8 ) What a&t or 1 f dall ks an Eſtoppel 0 
8  Eſtoppel. 


175 joyntenancy be pleaded with B. and the other ſa - that he is ſole Firth, Ef 
Tenant, by this Traverſe he has ouſted himlel f to eſtop him 985 K. 5 


. Youch as ſole Tenant, 41 E. 3. 5. 


2. In Debt if Payment is alleged at B. according to the Condition, Br Eto: 
if Plaintiff rejoins that he did not pay it there, this gives to the De- 2 8 
fendant Advantage to allege it in another Place in a new Action with, — Firth. 


| Eſtoppel, 
out any Eſtoppel. 3 D. * 9. | YL 95 cites 


3. If Plaintiff pleads that Nothin og paſed by by a Deed, and the other Where the 


maintains that it did paſs, in a new Action the Parties are at Large, 3 
and Plaintiff may ſay that it paſſed, 11 D, 4 30 Clit, — rea; fo 


t homes 


| that it is no — by the pleading to Iſſue but by the Trial and Judgment. Br. Eſtoppel, 1 62. 5 


cues & C. Fitzh. Eſtoppel, pl. 99. cites S. C 


4. In 8 if the Tenant pleads Jointenancy with a Stranger, It the one 
and Demandant ſays that he is ſole Tenant, and aſter the Writ abates; Fart) pleads 


In a new Writ rhe Tenant may take upon him the Sole Tenancy, an Ever), = 
and ſhall not be — becauie each is eſtopped — the other. pleads ano- 


19 D. 6. 62. b. ther Efton. 
pel againſt 


him again, this is Eſtoppel againſt Eftoppel, which puts the Matter at Large, as was agreed arguendo. 
Br, r. Eltoppel, pl 183. cites 19 H. 6. 62. 8 
5 Mm 


- * mY hd A 
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Lites S. C. this ſhall not bind the Illue. 34 All. 7. 


— — 


— 
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476 8 yy Fſtoppel. 


— — — — — —— — — — —— — - 


Br Attaint. 5. In an Affiſe if the Tenant ſays by Bailiff that he is not Tenant, up- 
Bs cc on which they are ar Iſſue, and the Aſſiſe paſſes againit him, he may 


bring an Attaint as Tenant, notwithſtanding his leading in the firſt 
Action, for the other affirm'd him Tenant by the ſame Kecord ; and 

fo Eſtoppel againſt Eſtoppel. 40 All. 20. adjudged. = 
6. It Husband and Wife ate Tenants in Tail, to them and the Heirs » 


. 1 Nie their two Bodies, Remainder to the Heirs of the Husband, and they hay. | 
v. Beaumont, ing Iſſue, the Husbind levies a Fine to J. F. and his Heirs, and the Hus and 
80 band dies, and the Wife enters, and after by Indenture between F. H. and pel, 
the Nie, reciting that he held in Tail, Remainder to F. F. and his Heirs, 8 
he raliſfes and confirms to her all her Eſtate and Title in the Premiſſes, eſt 
Habend' to her aud the Heirs of her Body, and of her late Husband engen. Mc 

der'd; though the Heir is barred by the Fine, yet he is reſtored to -4< 

the Eſtate Tail by the Confirmation; tor as the Fine was an Eſtoppel to Sta 


the Heir to claim againff the Fine, ſo the Indenture is an Eftoppel o 
Him in Reverſion, to ſay, he fhall not hold in Tail, and there is an Eſtop- 
pel againſt an Eſtoppel, which ſets the Matter at Large; Per Croke |, 

dut Barkley J. argued e contra; bur Jones and Brampſton Ch. J. did 
not argue it, becauſe the Parties were about Agreement, which was af. 
terwards made, and ſo no Judgment was given; But Croke ſays that 
Jones told him that he was clear of Opinion that the Confifmat ion was 
good, and created a good Eſtate in the Wiſe deſcendable to her Heirs, 
Cro, C. 476. pl. 5. Trin. 13 Car. B R. Baker v. Willis. . 


P - 


(T) What Perſon may be eltopped. 
In reſpect of Eſtate. 
The Iſſue in Tail. 


Eac(P, a) 1. | F Tenant in Tail acknowledges a Tenure of the King by Eſtop- 
pl. 1. S. C. I pel, this ſhall not bind the Iſſue, 1 0. 4. J. 
bel, fl. 55 . In Formedon if Warranty and Aſſets are pleaded in Bar, and De- 
cites 8. C. mandant ſays that he has no Aſſets, und it is found againſt him, by 
wbich he is barred, pet his Illue in a new Formedon may deny the 
Deed, becauſe the Land is tntatled. 7 H. 4. 10 
3. In Præcipe againſt Tenant in Tail he as Tenant for Life prays in 
Aid of a Stranger who enters the Aid and bars Defendant, this ſhall 
not bind the Iſſue, but he may enter, 8 Þ. 4. 8. b. Es 
oy f Bur ik he had prayed in Aid ot che King the Tſſue ſhould be put 
to Petition. 8 Þ. 4. 9. Ae 90 12 | 
S5. Ik Tenant in Tail brings a Quod ei deforceat, and claims for 
„ to another, and recovers, ytt the Iſſue may enter. 
e rg 65. Ik a Man recovers a Rent againſt Tenant in Tail by Confeſſion, 


7. Treſpaſs. Tenant in Tail of a Villein in Groſs. The Ville in brought 
Action againſt bis Lord, and he pleaded that he his Villein, regardant 10 
tis Manor of B Judgment if he ſhall be anſwer'd ; and the other ſaid, 
that Frank and not Villein Modo & Forma, and found for the Villein ; the 
Tenant in Tail had Iſſue and died; the Iſſue in another ſuch Action pleaded 
Voilleinage in Greſs in the Plaintiff, and he pleaded the firſt Recovery had 
_ againſt his Father for Efloppel ; Judgment it againſt this Recovery * 
e . | | a | 5 | again 


* P * 
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15 
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zeainſt his Anceſtor, whoſe Heir he is, ſhall be received to ſay, that 
he is Villeinz and it was agreed that Trial of Frank or Villein in 
Action perſonal againſt the Anceſtor or the Party, is not Eſtoppel to 
claim in Groſs alter; And per Brian J. it is not Eſtoppel; for the Iſſue 
was, if he was Villein Modo & Forma, and otherwiſe it would be if the 
Iſue had not been upon Modo & Forma by him; for then it is i» the Right, 
and ſhall bind the Heir in Tail, and put him to his Attaint. Br. Eſtop- 

, pl. 168. cites 13 E. 4. 2. 3. 00 ; 

8. Iſſue in Tail by Acceptance of Rent reſerv'd on Feoffment of his An- 
ceſtor in Tail, ſhall be concluded, bur the Right is not extinguiſh'd. 
Mo. 3ol. pl. 449. Paſch. 33 Eliz. Rot. 384. Hulme v. Je. 

9. No Eſtoppel of the Father binds the Heir in Tail by Force of the 
Statute of V. 2. cap. 1. Jenk. 113. pl. 20. - „„ 
10. In Formedon, if the Tenant pleads Ne Dona Pas, and a Verdict 

aſſes againſt the Demandant, the Heir in Tail has no Remedy but by 
or or Attaint. If the Tenant pleads any Collateral Plea, and it is 
found againſt the Demandant in the Formedon by Trial, yet a Forme- 
don lies for the Heir. Where a Recovery is againſt Tenant in Tail by 
Defaulr, his Heir may have a Formedon. No Eſtoppel of the Father 
binds the Heir in Tail by the Force of Weſtm. 2. cap. 1. Jenk. 113. 

I. 20. | | | OT ; 
; 11. Judgment of Debt was given againſt Tenant in Tail, the Lands in- S. C. cited 
tailed deſcend to the 1ſſuc in Tail, then a Scire Facias is iſſued againſt his 7 5 
Heir and Tertenant, and the Heir in Tail was returned Heir in Fee, and e 
Tertenant warned, and he not appearing, there was Fudgment quod habeat Tilburn v. 
Executionem by Default, and an Elegit iſſued, and the intaiPd Lands were Ragg, in 
extended, and the Plaintilt upon the Extent brought EjeEtment, and the Ra. K 
Detendanr offered to give in Evidence that the Lands were intailed up- 6 
on him; but it was held, that he was e/opped to give that in Evidence, cordingly, 
becauſe a Scire Fect was returned, and he might have pleaded it, which is and fays, 
a ſtrong Caſe, all the ſpecial Matter being found by the Jury; And the Wat, that 


g | | Reſolution 
Caſe of Hannor v. Maſe, Hob. 283. is grounded upon the ſame Rea- 
ſon, ay is reaſonable ; for if the Defndanc had leaded this Mat- OE” 
ter, it may be the Plaintiff would have acquieſced ; but if this ſhould of 39 Al. 
be allowed, ic would compel a Man to proceed nolens volens. Ld. 20, po 
Raym. Rep. 590. cited by Holt Ch. J. as an exact Report which he j; * e 
had of the Caſe in 2 Sid. 12. | Mich. 1657). B. R.] Gilburn v. Rack. Nature, as 


that it cre- 


ates an Intereſt in, or works upon the Eſtate of the Land, there the Jury are eftopped. —— And 


per Powell J. the Law is clearly with the Caſe of Tilburn v. Ragg, it Scire Feci is returned, and 


| the Heir in Tail omits his Time of coming in and Pleading, and lets Judgment go by Default. 


—_ | | 
See Tit. Falſifying Recoveries by 'Tenant in Tail (H). 


* 


| (U) | What Perſon ſhall be eltopped. 
In reſpect of Eſtate. 
He who comes in under the Eſtate. 


1. IJ there be Tenure by Eſtoppel between the Tenant of the Land 


1 and me by Homage, his Alienee ſhall be ſubject to it alſo, 11 


D, 4. 29. . 5 " 6 F | 2. If 


2 ; Etoppet — 5 
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478 3 Eſtoppel. 


Can liens the Manor, che Alienee ſhall be eſtopped by this Recovery tg 


porn againſt the Tenant of the Land, whoever thall come to his Eſtate af: 


8 ( (2) Fat upon Payment of Money, and atter he being in Poſſeſſion demiſes 


e 


| 4 1. 1 HERE the Anceſtor is eſtapped, there the Meir ſhall be 


—U — — — — 


S. P. Br. 2. Ik a Villein brings Action againſt his Lord, who claims him 1g 
Eſtoppel, regardant ta his Manor, aud is tound Frank, if the Lord after a. 
touch Claim him for his Villein, becauſe he comes under the Eſtoppel. 
Judgment 9 I), 6. 67. b. Dubitatur. 

was after | | | | 

affirmed by Attaint, yet by the beſt Opinion by Bab. and Marten, it is no Eſtoppel, by reaſon that 
the Defendant is not Party nor privy as Heir, and cannot have Error nor Attaint; But per Paſton, 
it is Eſtoppel which runs with the Manor to bind the Lords ; Brooke makes a Quzre thereof, and 
after the Plaintiff pleaded Frank, and of Frank Eftate &c, —— Fitzh. Eſtopple, pl. 25. cites 
EET. | | | | 


"i 3. Tf a Man recovers without lawful Title a Rent-charge in Aſiſe 


1 4 {hall K 2 by this Recovery as well as he himlelt chould 
ih v ( | 2 | | | 

2 If — a Verdict againſt the Iſſue in Tail (who would avoid q 
Statute acknowledged by the Father) chat he is ſeiſed ot the Land 
in Fee, the Iſſue betore Judgment makes Leaſe for Years to another, 
and atter Be gment is given Agatnlt him, though the Judgment was 

after the Oced, pet becauſe the Leflee comes after the Verdict, and 
{o under the Eſtoppel, he ſhall be bound by the Eſtoppel. My Ke: 

| ports, 14 Jac, adjudged between Craw/ey and Marrow. 

See ſupra 5. Ik A. mortgages Lands to B. in Fee, upon Condition to re-enter 


the Notes by Indenture to C. and after pertorms the Condition and makes Feoff. 


©": here; ment to D.—D, ſhall be bound and eſtopped to avoid the Leaſe as 


well as A. himſelf, becauſe he claims under A. who was eftopped, 
Mich. 15 Car. B. R. between Omelaughiand and Hood adjudged 
— Cur. in Writ of Error upon a Judgment in Ireland upon a 
ſpecial Verdict. Intratur Trin. 14 Car. Rot, 1883. 
6. Þrivies in Eſtate, As the Feoffee, Leſſee &c. ſhall take A 


dvantage 


of Eſtoppels; Per Raymond Ch. J. 2 Ld. Raym. Rep. 1551. in de- 


livering the Opinion of the Court, cites 1 Salk. 276, 'Trevivan v. Lay 
rence, ©... | „ . 


1—— 


(C. 2) What Perſons ſhall be eſtopped. 


e "FX E King is not bound by Eſtoppels ; Per Hobart Ch. J. 


1 Godb. 299. cites F. N. B. 142. (A) 143. (B). 


* 


Anno 4 H. 6. it is adjudged contrary, and therefore Quære the Law in that Caſe, 


2. The King ſhall not be concluded if he has Matter to ſerve him. 
Br. Eſtoppel, pl. 206. cites 8 E. 4.6. „„ nn ee, g 


8 


Y) What Perſon ſhall be bound by an Eſtoppel. 
The Her. 


pl. 57 cttes 
4 C | 


cſtopped tor Land in Fee. 7 H. 4. 40. 


— — — 


Fm 


2. The Heir ſhall not be eſtopped to claim certain Land by an 
Eſtoppel acknowledged by his Father, where he claims the Land by 
another Anceſtor. Contra 14 H. 6. 22. b. , 


3. Difference betu een Eſt.-ppels or Concluſions which and upon 


Recompence, and ſuch as ſtand upon Afirmance or Admittances of any 
Matter by Matter of Record, the firſt thall conclude the Heir, but not 
the laſt. 8 Rep. 54. b. cites 39 H. 6. 2). Vide 21 H. 6. 24. 18 E. 3. 
4 b Fitrh. Eftoppel 219. | | 
4. It my Fathes brings Writ of Treſpaſs againſt Fohn, and names him 
Robert, and my Father recovers againſt him; and after he brings Writ a- 
gainſt me by Name of Fohn, I ſhall not eſtop him, but if Franktenement 


had been in Debate, there I ſhall have Advantage as Heir, and ſo thall 


every one who ſhall have the Land after by my Father. Br. Eſtoppel, 
pl. 15. cites 33 H. 6. J. 19. 50. per Moile. = 


5. In Avowry the Plaintiff pleaded Hors de ſon Fee, to which the De- 
fendant ſaid, that to this you ſhall not beggeſceived, for at another 


Time your Grandfather, whoſe Heir you are, andiny Predeceſſor, upon Con- 
tention were agreed upon a Deed indented, by the which it was recited, that 
as your Grandfather held of my Predeceſſor by Homage Fealty and 105. 


Rent, he confirmed the FE ftate of your Grandfather, and he ſealed the one 


Part, and your Grandfather the other Part A if againſt this 
Deed you ſhall be reſceived to fay Hors de fon Fee, and ſhewed the 


Deed which was entered de Verbo in Verbum, and how the Deed was 


the Words of the Predeceſſor, the Defendant, Prior of D. but bath Par- 
ties ſealed the Deeds indented, and the Cafe was, that Grandfather, Fa- 
ther and Son, by one Venter, and Daughter by another Venter were, and the 
Deed was made between the Grandfather the Plaintiff, and the Prior of D. 
Predeceſſor ot the Detendant, and the Grandfather died, and the Father 
was ſeiſed and died, and the Son entred and died without Iſſue, by which 
the Siſter of the whole Blood was Heir to him, and the Avowry was made 


upon this Daughter, and becauſe all the Words of the Deed indented 


were the Words ot the Prior, and alſo was by Recital, and a Recital 
is no Eſtoppel, and yer it it was Eſftoppel it does not eſtop the Plaintiff, 
for the Daughter of the half Blood is Heir to her Grandfather, and to the 
E/toppel, and not the Dacghter of the whole Blood, by the Opinion of 


all the Court; Quod Nota; and fo ſee the one was Heir to the Eſtoppel, 


and the other to the Land, and it ſeems that the cannot vouch as Heir to 


the Grandtather, nor be vouched as Heir to the Grandfather, tor ſhe 


is not Heir to him. Br. Eftoppel, pl. 23. cites 35 H. 6. 33. 


6. It Præcipe quod reddat be brought againſt one who is not Tenant, 


and hy appears and pleads as Tenant, and loſes, he is eſtopped at another 
Time to avoid it for this Cauſe, bur bis Heir hall have Writ of Error, 
or thall fave it by way of Anſwer ; Per Forteſcue. Brooke ſays, Quæ- 
re; For mirum inde. Br. Error, pl. 104. cites 36 H. 6. 33. 


J. A ſeiſed in Fee takes a Leaſe for 30 Tears of his own Land; the 
Leaſe expires; A. dies; the Heir diſtrains as in his Feehold, and held 
ood; tor it is his Freehold, and the Eſtoppe! does not tran/late the 


Franktenement from one to another. And. 128. pl. 174. Paſch. 20 Eliz. 
London v. James. 5 


him by way of Eſtoppel. 4 Le. 238. pl. 384. Paſch. 3 Jac. C. B. york this 


Duke v. Smith. MT III 
9. It the Son concludes himſelf by pleading concerning the Tenure and Ser- 
vices of certain Lands, hig ſhall bind the Uncle, but it the Uncle die 


Without Iſſue, this ſhall nor bind the Father, becauſe he cannot be Heir 
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to the Son, and conſequently not to the Eſtoppel in that Caſe; bu if 
it be ſuch an Eſtoppel as runs with the Land, then it is otherwiſe, Co. 
Litt. 12. a. wy | 5 
10. An FEfloppel of the Part of the Mother ſhall not bind the Heir wh, 
he claims from the Father, As it Lands be given to the Husband ang 
Wite, and to the Heirs of the Husband, the Husband makes a Gift in 
Tail and dies, the Wife recovers in a Cui in Vita againſt the Donee 
ſuppoſing that ſhe had Fee-Simple, and makes a Feoftment and dies 
the Donee dies without Iſſue, the Iſſue of the Husband and Wife brings 
a Formedon in the Reverter againſt the Feoffee, and notwithitanding 
that he was Heir to the Eſtoppel, and the Mother was eſtopped, yer 
for that he claimed the Land as Heir to his Father, he was not eſtop- 
ped. Co. Litt. 365. 5. 155 bg | 
11. There is a Diverſity between Eſtoppels or Concluſions which 
ſtand upon Recompence, and other Eitoppels which ſtand upon 
Affirmance or Admittance of any Matter by Matter ot Record; As if 
Abator marries the rig ht Heir and has Iſſue, and Abator makes Leaſe for 
Life rendering Rent, af he and his Wite dies; In this Caſe the 1ſue has 
mere Right of the Part of the Mother, yet it he accepts the Rent ang 
gives Acquittance, this ſhall eſtop him and his Heirs to avoid the ſaid 
Link in reſpect of the Acceptance of the Recompence. 8 Rep. 54, b. 
Mich. 6 Jac. Sym's Cale. | 
12 K. was ſeiſed of a Reverſſon in Fee, A. his Uncle [Tenant for Life] 
levies a Fine with Proclamations and dies, having Iſſue F. who dies, leay- 
ing Iſſue V. then R. dies without Iſſue. Ruled, that W. the Grandſon 
of A. ſhall inherit, not withſtanding the Fine of his Grandfather; and the 
Reaſon is, becauſe R. dying after A. the Eſtate never paſſed through 
A. and conſequently W. the Grandſon claiming from R. is in Effect a Stran- 
ger to the Fine of A. and may aver that Partes &c. Vent. 418. cited by 
Hale Ld. Ch. B. as Cro. C. 16 Car. 1. Edwards v. Rogers, 


| (X. 2) Succeſſor. 


3+ Ika Prior and Covent bind themſelves by a falſe Name the 


Succeſſor ſhall be eſtopp'd by it. 11 U. 6. 32. 


tSee (Y)) (. 3) Eſtoppel by Verdi, 


4. A Man ſhall not be 4 by a Thing found by Verdict 
which was not put in Iſſue. 32 All. 9. 5 2 i 
5. A Man ſhall not be eſtopp'd by a Thing found by Verdidt if it 
Was not directly put in Iſſue. 32 All. 9. | 

Br. Eſftop- 6. If a Man pleads in Aſſiſe that J. S. made Feoffment after the 
pel, pl. 140. Death of M. by Deed, and the Plaintiff [ſays] he made the Feoflment 
bp the Deed in the Life of M. and the Jury find that he made the 
Feoffment by the Deed in rhe Life of P. this Verdict ſhall eſtop the 
- Tenant in other Action to ſay that nothing paſs'd by che Deed, for 
this was put in Iſſue, and not only the Time, for if nothing pals d 

| by the Deed it was not any Feoffment. Contra 32 All. 9. 
Br. Eftop- 7. In alliſe if the Tenant pleads to the Aſſiſe and puts in Evidence the 
pl. 140. citesNeed ot Feoffment of the Plaintiff, upon which it is found his Deed, 


8. he hall not alter be receiv'd to deny the Deed, for this conduces to 


the Iſſue, and he may have Attaint ok it. 32 All. 9. 


1 


— 5 


dw 


W 3 Eſtoppel. IS . 481 


i 5. In a Scire Facias on a miſ-recited Fudgment the Defendant pleads 
0 Nul tiel Record; but it is found nod Habetur tale Recordum; the De- 
: ſendant is eitopp'd to ſay, that this was not the Judgment againſt him, 
Ln bur that it was another Judgment, becauſe it is already determined 
nd againſt him, that there is ſuch a Judgment againſt him; Per Holt Ch. 
1 J. 2 Ld. Ra) m. Rep. 1050. Mich, 3 Ann. in Caſe of Treviban v. 
be, Lawrence. 8 ; PS | 
es, e ; 
85 n 2 3 8 . — | —— f COIL Bo 
ing | | | 
vet | | — 6 
b (I) Eſtoppel by Verdict. Rx 


What Perſons may be eſtopp'd. 


1. IN Aſſiſe againſt Baron and Feme, if they plead that J. S. made Br Eftop- 
Feoffinent in the Life ot M. by Deed, upon which they are pel, 140. 
Jſſue, and it is found againſt the Tenant. After the Death of the cite S. & 
Baron in another Action the Feme ſhall not be receiv'd to ſay, that 
nothing pafſed by the Deed againſt the Verdict, for this was put in 
Iſſue, for if nothing pals he din not make any Feoffment. Con 
tra 32 All. UN 
2. Maſte was brought by an Infant againſt his Guardian, and the In- 
fant was by Attorney who pretended that he was of full Age, and there per 
Perſey if the Infant recovers and brings Aſſiſe againſt che Guardian, he 
| ſhall be eſtopped by this Admittance to claim the Land by his Nonage; 
But Finch ſaid, that he ſhall be aided by Proteſtation, and ſhall aver 
the Nonage; But Quzre inde. Br. Eſtoppel, pl. 48. cites 48 E. 3. 10. s, C. cited 
3. Where one makes a Leaſe for Tears of Land by Indenture, and has by Tirrel J. 
nothing in the Land, and afterwards purchaſes the Land and aliens it; Cart. 153. 
although it be a good Leaſe tor Years by Eſtoppel againſt him and his FT 
Aliennee by way of Pleading, and ſhall bind them, yet it ſhall not 
bind the Jury, but they may find the Truth; and if they find the Truth, 

_ the Court ſhall adjudge it to be a void Leaſe. Cro. C. 110. Paſch. 4 Car. 
C. B. the third Reſolution in the Caſe of Iſeham v. Morrice. . 


6—— — e — 


dict or | (Z.) Eſtoppel by Specialty. : 


fit Who ſhall take Advantage of an Eſtoppel by Specialty. 
the a A Stranger. 

1. TF a Pan geants by Indenture the Ward of the Land of J. 8. 
for which he has for Cauſe of Murtute of him, and names him 
60 in it Heir of W. $.—J, S. ſhall not eſtop the Grantor by this 
5 Indenture, becauſe he is a Stranger to the Deed. 30 E. 3. 21 
the adjudged, 1 85 | | | | | N Ts 
ed, ED j 


6 G . = (A. a) 


Rf ny" 


8: - Wm 


RE (A. a) How long the Eſtoppel ſhall continue, 


Br. Eftop- | 1. IF a Pan leaſe for Years by Indenture to the Tenant of the 


_ pel, pl. 19. Land in Fee, this ſhall not be any Eſtoppel-after the Fears 
e . expir'd. 4 Rep. 53. b. Mich. 29 * 30 EIIz. B. R. Rawlins's Caſe. 


not be any jo S4. London's Caſe. Co, | Litt. 47. b. Contra T I4 I), 6. 22. b. | 


Eſtoppel, ad mitted. 


and cites 


S. C. Ibi1. pl. 96. cites 8. C.-—— Becauſe the Eſtoppel does tranſlate the Franktenement 
from the one to the other. And. 128. London v James, —— Mo. 181. pl. 323. Trin. 26 Eliz, 
James's Cafe. —: Cro. 36. pl. | James V. London: | | 5 | | | 

+ The Indenture is no Eſtoppel bur only during the Leaſe, Br. Eſtoppel, pl. 221. cites 14 H. 
6. 22. per Halles and Mounrague. =— Br. N. C. pl. 518. cites S. C. - Firzh, Eſtoppel. pl. 32 


Cites S. C. 


2. Ik a Man leaſes Land by Indenture for Bears, which he hath 
by the Wardſhip of J. 8. Son and Hetr of W. S. as Guardian in 
Murture, after the Term expired he ſhall not be eſtopped to ſay, 
that he is not the Heir of W. 5. 30 E. 3. 21. adjudged. 
3. In Writ ot Waſte againſt Tenant in Fee-ſimple, ii he pleads 10 
IWaſte done, and it is found for him, and Judgment is given that the 
Flaintiff ſpall take nothing by his Writ, yet the Tenant is eftopped of the 
 Fee-/rmple for ever; Per Priſot and Moyle, & non Negatur, Br, Eſtop- 
| peil Hb; 3x2; <nes 7 8 dT 
(ro. E 36. 4. J. ſeiſed of Lands in Fee took a Leaſe for Years of a Stranger by 


pl. 1. James Deed indented of his own Land. The Term expired, and the Stran- 
v Landon, 1 | 


8 C. ad-. ger entred, and 1 brought Treſpaſs. The juſtices agreed that this 
el 


juaged. — HYhould be Eſtoppel againſt the Leſſee bur only during the Term; and 


took a Difference between Eſtoppel by Matter in Fat, and by Marter 


of Record. Mo. 181. pl. 323. Trin. 26 Eliz. James's Caſe. 


5. Where a falſe Tenure is found for the King of a Tenure by Knight's 


Service in Gapite, and the Heir ſues general Livery, the Heir who ſues 


the Livery is eſtopped, but not his Heir; tor ths is a Perſonal Eftippe! 
only; it is not an Eſtoppel upon a ſpecial Livery, tor the Words of chat 


are, ut dicitur, and not poſitive. Jenk. 330. pl. 59. 


1 Salk. 7165 2 65 When a Eſtoppel runs upon the Land it alters the Intereſt of the 
15 . Laud; For if a Man by Indenture makes a Leaſe of Dale, reſerving 
S. Cned 1 VER = 3 , 
by Raymond Rent, in which he has nothing at that Time, and after he purchaſes 

Ch. ]. 2 Dale, and bargains and ſells it to a Stranger, the Bargainee ſhall hold 


6. Bayes it liable to the firſt Leaſe, and he coming under him that made the 
ep. a 


5 Leaſe, is eſtopped to ſay that Bargainor had nothing to let in the Pre- 


Geo. 2 in miſſes at the Time ot the Leaſe made, for this Eſtoppel runs upon the 


delivering Land, and alters the Intereſt of it; Per Holt Ch. J. 6 Mod. 258. 


e e Mich. 3 Ann. B. R. in Caſe of Trevivian v. Lawrence. 
of | 77 | Blaine e 
m the Caſe of Palmer v. Ekins. 


— — ” 


(B. a) In what Caſes there ſhall be an Eſtoppel. 
. 5 Where it paſſes by way of Intereſt. 


5 Je Tenant of the Land and a Stranger join in a Leaſe fot 
Years by Indeorure, this is the Leaſe only of the Tenant, aud 
he Stranger, and pet the Leaſe as to the 


2. 


the Confirmation ok t | 
Stranger operates by Concluſion, Co. Litt. 45. 


414460 . 22 — Pa. 


3 __483 

2. Ik Baron and Feme leaſe tor Years by Indenture, rendring Rent, Cr. E. Joo. 
where the Baron had all the Eſtate in the Land, and the Feme no- pl. 16. Bre- 
wing, after the Oeath of the Baron the Leſſee in an Action of 2. 8 < 
Debt for the Rent btoughr by the Feme, ſhall not be eſtopped to ſay, adjudged — 
that at the Time of the Leaſe made the Feme had nothing in the See ſupra 
Land, for this ſhall not enure by way of Eſtoppel, inaſmuch as it £2.% 4% 
mures by way of Jntereſt, Mich. 42 K 43 Eliz. B. K. adjudged „teres 
between Brierton and Evans, eg 

3. Ik A. is ſeiſed ot 10 Acres, and B. of other 10 Acres, and they 
join in a Leaſe for Years by Indenture, theſe arg ſeveral Leaſes aC- 
cording to their ſeveral Eſtates, and the Jndenture ſhall not eſtop 
him, inaſmuch as it paſſes by way of Intereſt. Co. Litt. 45. 


4. Do if two Tenants in Common of Land join in a Leaſe for Years Theſe are 
by ladencure, yet thoſe are ſeveral Leales, and no Eſtoppel, for erg ben, 


Gs ſes. Brownl, _ 


1 N | I 5 | | | S. P. 131. 
in Caſe of Cradock v. Jones. -S. P. 20. contra One. Cro J. 166. pl. 4. Trin. 5 Jac. Mantle v. 
Wollington. Two Tenants in Common grant a Rent of 10s. to B. theſe are ſeveral Grants, 


and B. ſhall have ſeveral Rents of 10s. Arg 3 Le. 255. Mich. 32. Eliz. C. B. in the Serjeant's Calc. 


5. But if two Coparceners join in a Leaſe for Bears by Inden 
ture, this is but one Leaſe, becauſe they have not ſeveral Frank: pf ch F 
tements, but thall join in Allie. Mo. 6S2. 


6 FEA pl. 239. 
Mich. 42. & 43 Eliz. B. R. held e contra. 


6. Ik two Jointenants in Fre, or for Life, join in a Leaſe for 
Years by Indenture, reſerving Rent to one ot them, this thall enure 
to him only by Eſtoppel by Force ot the Indenture, but otherwiſe 
it would be where it is by Parol or by Deed-Poll. Co. Litt, 47. | 
7, If Baron conveys Land td the Uſe of himſelf and his Wife, and to; Rep. 6r, 
their Heirs of their Bodies begotten for the Jointure of the Feme, 5 C — 2 
the Remainder to his right Heirs, and after dies having Iſſue B. 92 . 
and after B. being the {ſſue, to whom this ought to deſcend in 070. E 513. 
Tail after the Death of his Mother, and the Reverſion in Fee be- Linch v. 
ing deſcended to him, levies a Fine come ceo &c. to D. in Fee, * 2. 
this enures by Eſtoppel to bar B. to claim the Entall after the 3 
Death of his Mother, and allo thall enure to paſs the Reverſion in (1) pi. 1) 
Fee to O. ſo that O. may enter upon the Feme tif ſhe makes any S. C. and 
Dilcontinuance contrary to the Scacuce of 11 H. 7. Co, adjudg⸗ «= Notes 
ed. Sir George Brown's Caſe. FFF ne. —_ 
8. Ik A. Leſſee tor the Life of B. leaſes for Years by Indenture, and S. C cited 


after purchaſes the Reverſion in Fee, and after B dies within the Term, 1 Salk. 275. 


d. may avoid this Leaſe, becauſe it takes Effect by way of Jnte- Tce 
reſt, and is determined by the Death of B. Co. Litt. 47. b. dy theDeath 


of Ce ſtuv 


que vie, and Holt Ch. I ſaid that the Realon is, becauſe Tenant for Life has a Freehold which is 


a greater Eftate, and the Leaſe will need no Eltoppel if the Life endures —— But if A. had no- 
thing in the Land and made a Leaſe for Years by Indenture, and after purchaſe the Land, the Leſſor 
is as well concluded as the Leſſee, to ſay that the Leflor had nothing in the Land, and here it works 
only upon the Concluſion, and the Leſſor cannot confeſs and avoid as he might in the other Case. 
Co, Litt. 47. b. | 5 | ot 


8. If a Man makes a Leaſe for Lite, and the Leſſee for Life makes a 2 26. pl. 
Leaſe for Years, aud afterwards purchaſes the Rever/ion and dies within 9 3 on 
the Term, the Leaſe for Years is determin'd, and the Heir in Rever- Verbiz, 
lion may confeis and avoid it. Mo. 20. pl. 69. Hill. 2 Eliz. Anon 

9. A. Tenant in Tail, Remainder to B. in Tail, Remainder over &c. I Leſte 
A. leaſes to J. S. for the Life of F. S. not warranted by the Statute for 10 Vears 


and dies (without 1ſue,) leaving B. in Remainder kis Heir, and to whom makes a 


the Leaſe lor 20 


_ chaſes the 


C 
Years, and the Reverſion in Fee deſcends. B leaſes to V. R. (living F. &.) r 99 
after pur- Fears to commence after the Death of F. S. reſerving Rent; F. F. ſurr,,, 
K ders to B. (and C. a Stranger) upon Condition and dies, Then a Præcipeis 

everſion, . | | n 
i all bing brought againſt, B. (and C. the Stranger), and a Recovery with ſingle 
him for no Voucher had (to the Uſe of B. and her Heirs. After wards the Congizicy 
more than ig broken, and) V. R. enters; (B. grants the Reverſion, and then J. 8. 
ten. Arg. to dies). The Deſendant the Heir of B. diſtrains tor the Rent. W. R. 
which em- rings « Replevin (and the Detendant avows for the Rent reſeryeq 
berton Ch - P 7 en | | d 
I. ſaid the upon the 99 Years Leaſe as claiming under the Grantee of the Ree. 
Difference ſion. It was agreed that this was a Diſcontinuance, and a tortious 
is where the Ręyerſion in Fee out of which this Leaſe was made; but whether by the 
1 50 5 8 Surrender of this tortious Reverſion being gone the, Leaſe ſhould be ſo too 
Pſtate has a Mas the Doubt ot the Caſe. Saunders took it to be as if he had made 3 
legal, and Leaſe, having no Eſtate, and after purchaſed it ſhould be a Leaſe b 
where a De Eſtoppel. Aud Pemberton Ch. ]. held it to be by Eſtoppel, though an In- 
_ = tereſt paſs'd at preſent, the Leſſor having a wrongtul Eſtate.) See Vent. 


for in the 357. Anon. and Skin. 2, 3 Mich. 33 Car. 2. B R. Paulin v. Hardy, 


luatter a 


Leaſe may work by Eſtoppel, though 10 Intereſt piſs'd fo long as the Eſtate out of which the 
' Leaſe was derived remain'd undefested. Vent. 358. Mich. 33 Car. 2. B. R. Anon 


N. B. What is within the Parentheſes is as the Caſe is reported in. Skinner. 2, 3. and fo is diffe- ent. 


ly ſtated from the S. C. in Vent. 357, 358. and differ as to the Death of J. S. 


10. A. made a Ferff? ment to the Uſe of himſelf for Life, and after thi 
Death of hun and M. fis Wife, to the Ule of B. (eldeſt Son of A.) fo 


His Life, and after the Death of A. M. and B. to the Ule of B. aud the 


Heirs Male of his Body, and tor default of ſuch Iſſue, to the Uſe of the 
Heirs of B. —B. had Iſſue a Daug hte, and then by Fine and Indenture 


granted to &. for 5oo Tears. B. dies; M. dies; A. ſtill living. Upen 


a Reterence out of Chancery to the Ld. Ch. J. Hale, and after hearing 
the Arguments of Counſel, his Lordſhip was of Opinion, That the 
Eſtate as above limited to B. was a Gontingent Remainder ; and that 

the Eſtate which comes to the Heir upon the happening ot the Contin- 
gency teeds this Eſtoppel, and then the Eſtate by Eſtoppel becomes an 
Eſtate in Intereſt, and ſhall be of che ſame Effect as if the Contingency 
| had happened before the Fine levied. Pollext. 55, 56. and 66. January 

'3, 1672. Weale v. Lower. = | : 

II. Some « ſtoppels are abſolutely concluſive, and ſome by Concluſion give 
an Intereſt. The Leſſor made a Leaſe to V. R. for 20 Years, and about a 

Year afterwards he made another Leaſe to M. V. for 20 Nears ; now it there 
Was an Attornment to this ſecond Leaſe, then it amounts to a Grant ot the 

Reverſion of the Leſſor; but if no Attornment then it is a Leaſe by 

Eſtoppel. 3 Salk. 152, pl. 3. Holman v. Hore. 7 


12 There is a Difference where the Indenture immediately paſſes ſuch an 


Intereſt as was intended by the Parties, and afterwards by ſome Matter Ex 


Poſt Facto that Intereſt is determined by an Extinguiſhment of the Eſtate of 
The Leſſor, out of which the Eſtate was derived, In ſuch Caſe the Parties 
are not eſtopp'd to ſhew the Special Matter. Carth. 248. Mich, 4 W. 


& M. in B. R. Hilman & UY,, alias Gilman v. Hore. 
13. Or in Caſe where a Leaſe is made to A. for 40 Years, and the Li- 
| for oufts him, and then leaſes for 40 Nears to B. who enters, and then A. 
the firſt Letiee re- enters, and both theſe Leaſes are by Indenture In 
| this Cafe B in an Action ot Debt againſt him for Rent reſerved on his 
Leaſe may plead the whole Truth, and is not eſtopp'd, becauſe ſuch 
an Intereſt paſs'd by the Indenture as was intended, viz. a Term for 40 
Years. But the Leſſor's Eſtate our of which the Intereſt was deriv'd, 


being by Dilſeiſin, was by the Re- entry of A. derermin'd, and ſo con- 


ſequently che Term was, out of which it was derived. Carth. 248. 
Hilman v. Hore. | 5. e 


— — 


4% Len 


— 


22 ͤ . - . as” ea fend oe ! .. 


L 


5 Eſtoppel. 


14. Upon a Demiſe by Indenture, by one who has nothing in the Land, 


if the Leſſor brings Debt tor Rent, and declares upon the Demiſe, and 


the Defendant pleads Nihil Habuit in Tenementis, it the Plaintiff replies 
that he had a ſufficient Eſtate whereout to make the Demiſe, he has loft the 
B:nefit of the Eſtoppel; but if he replied that the Leaſe was made by In- 
denture, and concludes, Unde petit Fudicium, if he ſhall plead this Plea 
ggainſt his own Acceptance of the Leaſe by Indenture, there the Defendant 


hall be eſtopped ; bur if the Defendant had pleaded Nil debet, the Plain- 


tiff might have taken Advantage of the Eitoppel upon Evidence, be- 
cauſe the Pleadings are not brought to ſuch a Point in the Caſe, as to 
give the Plaintiff an Opportunity of replying the Eſtoppel. 2 Ld. 


Ray m. Rep. 1051. per Holt Ch. J. Obiter. Mich. 3 Ann. in Caſe of 
Trebiban v. Lawrence, Sn MY 


15. A. leaſes Land which is not his, but after he purchaſes it; the 


Leaſe ſhall bind him, his Heirs and Aſſigns, and an Eſtoppel that af- 
fects the Intereſt of the Land thall run with it whoever takes ir. Per 
Holt Ch. U. 6 Mod. 258. Mich. 3 Ann. B. R. Trevivan v. Law- 
rence & al'. 3 OED - 


16. An Eſtoppel in pleading does not bind the Jury unleſs it works 


on the Intereſt ot the Land; Per Holt Ch. J. 3 Salk. 151. Paſch. 
3 Ann. in Caſe of Trevivian v. Lawrence. 


17). It a Mortgagee brings an Ejectment againſt the Mortgagor and 


he pleads Not Guilty, the Mortgagor ſhall never be allow'd to give 
in Evidence a precedent Mortgage, he being eſtopp'd as to that Matter; 
Per Holt Ch. J. 3 Salk. 151. Yalch. 3 Ann, in Caſe of Trevivian v. 
Lawrence. Cs 5 | 


—_— SC. 


(. a) Pleadable in what Caſes; And How. 


.. IN Aſſiſe the Tenant intitled hiinſelf that a Fine was levied to P. 
I and S. and to the Heirs of P. whoſe Eſtate P. had and died, and 


the Tenant is Heir to him, and gave Colour, the Plaintiff ſaid, that the 


ſame H. was ſeis'd in Fee and enfeoff*d him, abſque hoc, that T. had the 
Eftate of P. and F. and the Tenant ſaid, that the ſame S. in the Bar is the 
ſame $. in the Fine, who had not but jor Tertn of Life to him and P. and 
to the Heirs of P. judgment it he 1 

Fee, & non allocatur ; For the Iſue is tender d before by the Traverſe of 
the Que Eftate, and therefore he ought to maintain it, viz. That he has 
the Eſtate of P. and S. and ſo he did, and fo ſee where Title is made, 
and the Bar is traverſed, the Defendant ſhall not plead Eftoppel againſt the 


Nite, but maintain the Iſue, quod nota, Br. Eſtoppel, pl. 66. cites | 


11H, 4. 81. 


2, Forger of Deeds was brought ia the County of N. and D. inaſmuch 


48 the Defendant forged divers Deeds of the Manor of D. which exte nd. 
ed into the Counties of M. and D. by which he was diſturbed of his Poſ- 
ſeſſion, the Defendant ſaid, that Anno 2 H. 6. V. and L. brought Afiſe 
in the County of L. againſt the now Plaintiff of the ſaid Manor of D. the 
Defendant in the Aſſiſe ſaid, that 12 Acres in the County of D. were held 
as of his Manor of D. and ſo Parcel of the Manor in the County of D. 
judgment of the Writ brought in the County ot L. only, and it &c. 

ul tort, by which the Aſſiſe was awarded, which found the Seiſin and 
Diſſei/in, and the Plaintiff recover d and had Execution, which Eftate in 


the Manor the Defendant bas, Fudgment of the Writ, and the Opinion 


there 


all ſay againſt the Fine that S. had 


* — 


Eſtoppel 


— —-— Ir umoeanets 


there was, that the Plea is not well pleaded, becauſe he pleaded 5 


/ Eſtoppel, and concluded to the Writ, where the Concluſion ſhould 5 
Judgment if againſt this matter of Record ſhall he be received to ſay, thy 


the Manor extended into the Counties of W. and D. wheretore the Deteng. 
ant pleaded accordingly, and there it is ſaid, it Eſtoppel be good to a 
common Intent it is ſufficient; For it may be here that at the Time 
of the Aſſiſe Anno 2 H. 6. the Manor extended into two Counties, and 
yet at the Time of the Forging into the one County only, as if the 


Land Parcel in the other County was recover'd of later Time, or re. 


leaſed by the Lord to the Ter- tenant, or Diſſeiſin thereot made; 
Newton and Portinton mutata Opinione, ſaid, that he ought to traverſe 
alſo, ab/que hoc that this which was in the County of D. was Parcel 1; 
the Time of the Making. Br. Eſtoppel, pl. go. cites 22 H. 6. 53. 

3. It a Man pleads Eſtoppel, and concluges to the Writ it is ill. Br, 


| Effoppel, pl. go. cites 22 H. 6. 53. 


4. A Leſſee by Indenture cannot plead Nil habnit in Tenementis ſpecial, 


any more than a General Nil habuit &c. without admitting an Inter. 


2 Ld. Raym. Rep. 1551. Mich. 2 Geo. 2. B. R. Palmer v. Ekins, 


— . —— 
— . 


(D. a) Pleadings. 
At what Time Eſtoppel muſt be pleaded. 


I. ]* a Man has Matter of Concluſion as Recovery, Fine levied by 


Anceſtor, or the like, and does not plead it by way of Eſtoppel, 
as the Form is, bur joins Iſſue upon the dying ſeiſed of the Anceſtor &c. 
| Where the Recovery had eſtopped him, and compelled him to make Title 
after the Matter of Record, there if the Iſſue be found againſt him per 


Pais, he has 4% the Advantage of Eſtoppel for ever, by Reaſon that he 


did not plead it at firſt, and rely upon it. Br, Eſtoppel, pl. 112. cites | 


- * 
— : N — 4 w 


* . FC. | 4 x ' 


. | — h 


(E. a) Pleadings. Eftoppel. 


Where, and what Plea to a Deed in one Action, ſhall 


eſtop Defendant from pleading a variant Plea in au- 
other Action on the ſame Deed. 


1. IN a Sci. Fa. the Tenant pleads a Releaſe. The Plaintiff avoids 
I this by Dureſs at B. The Tenant pleads Eſtopple, becauſe the 


Plaintiff had before in a like Action, in which he was named, avoided 


it by Dureſs at E. and it was held that he could not vary from the Place, 


Br. Faits, pl. 12. cites 45 E. 3. 2. 


2. Nor ſhall he at any other Time avoid it by Vonage, or other Cauſe 


than the firſt Cauſe ; Per Thorpe; Quod non negatur. Br. Faits, pl 
12. cites 45 E 3. 2. e Y e 
3. Debr upon Obligation, the Defendant ſaid, that he was Lay, and 


not lettered, and it was read to him with Condition where it is Single, an 


ſo Not his Deed ; To which the Plaintiff ſaid, that to this he thall — 


* © 3 = 


a - pt md mn, 


Eſtray. 
be reſceived, for at another Zime he himſelf brought Detinue againſt A. B. 
of the ſame Obligation, who prayed Garniſoment againſt this Defendant, 
who came upon Scire Facias, and /aid, that that Writing delivered was 
upon certain other Conditions to be performed to deliver it to the Plaintiff, and 
otherwiſe not, and ſaid, that the Conditions were not performed, and the 
others e contra, by which the Plaintiff recovered the ſame Writing againſt 
the Defendant ; Judgment &c. becauſe he has confeſſed the delivering 
it as a Deed &c. it is no Eſtoppel, for he ſaid, that Writing, and not 
his Writing, and therefore no Eſtoppel; and where a Man 3 not 
his Deed, the Entry is, that the Writing aforeſaid is not his Deed ; But 
per Bab. clearly, it is a good Eſtoppel ; For it cannot be his Deed at | 
one Time, and at another Time not his Deed. Br. Eſtoppel, pl. 6. bl 
cites 9 H. 6. 59. ES | | 
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(F. a) Relief in Equity. 


4 
& 


ICIS EIFS; 


1. IF a legitimate Daughter and her Siſter, a Baſtard, join in ſuing of 
I heir Livery, this ought not to bar in Conſcience, howſoever it 
may eſtop in Law. Cary's Rep. 27. cites Doct. & Stud. 34. 

2. An Eſtate by Eſtopple ſhall not be awarded in Equity, nor is the Ju- 
ry bound to find it, and f found, the Court ſhall judge the Leaſe void, 
and fo the Law ſeems to be in Caſe of Obligations, Covenants, or Per- 
ſonal Contracts, but where the Eſtate is bound by the Concluſion, and con- 
verted into an Intereſt, though it be found by the Jury, yet the Court 
ſpall judge according to the Law, that the Eftate is good by reaſon of the 
Efoppel. Pollext. 67. in Canc. Jan. 3. 1672. in the Caſe of Weale v. 
Lower, - a 8 : 

For more of Eſtoppel in General, See Fines (L. a. 2) (L. a. 3) For- 

mer Action, Miſnolmer, Record, Rent, Vacate, and other Pro- 
per Titles. e | ns | 
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* Eltray. 
(A) What Thing. 
1 ran map be taken as Eſtrays, 7 P. 6. 27. b. Br, Eſtray 
, e ho 1 by 5 b. C. but not | 
8. P. - Firzh. Bar, pl. 6. cites S. C. & 8 P. — S. C. cited per Cur. 7 Mod. 16. b. 


*The Reaſon of Eftray is, becauſe when there is none that can make Title to Be thing, the Law 
n it to the King if the Owner does not claim it within a Year and a Day, and alſo becauſe the 


ttle might not periſh, which are called Animalia Vagrantia &c. Per Cook Ch. J. Godb. 1 50. pl. 
= 78 8 Ix 


195. Paſch. 5 Jac. C. B. Taylor v. James. 


” 5 = Eltray. 


It becomes an Eftray after the firſt Proclamation, and not ſooner ; Per Holt Ch. J. 11 Mod. ge 


Pl. 12, Trin. 5 Ann. B. R. Henly v. Welch. 


2. No Fowlcan be an Eſtray but a Swan. 4 Inſt. 480. cap. 66, 


— 


(B) The Goods of whom ſhall be ſaid Eſtrays 


1. 1 the Goods of the King ſtray into the Manor of a common 
1 Perſon, and there remain by a Bear and a Oay alter Procla. 
mation &c. yet it is not a Stray, for the Ring ſhail not loſe it, 35 


e 3. 1 | PT 
Br. Eftray, 2. Soifthe Chattel of J. S. ſtray into the Manor of the King, and 
pl. 4. cites the King ſeizes it, and after within the Year it ſtrays into the Manor 
8.0 —— ot a common Perſon, and there remains for a Year and a Day after 
rib J. Eroclamation, pet this ſhall not bind the King, 39 E. 3. 4. But 


3. Cites 8. C. QUzre. EI | | | 
3 2. It Goods of an Infant, Feme Covert, Executor, Man in Priſon, ot 
beyond Sea, ſtray, and are proclaimed according to the Law, if none 
claims them within a Year and a Day, they ſhall be all bound. The 
ſame Law of Wreck of the Sea ; For Law 1s ſtrict and binding in both 
Caſes. 5 Rep. 108. b. Paſch. 43 Eliz. B. R. in Sir H. Conftable's 

TT „ = 

| But before 4. If the Eſtray ſtrays again into another Manor, the firſt Lord cannot 


| Seizure he take him if the other claims him as an Eſtray, becauſe the Potleſſion 


may retake was rather in regard of his Manor than himſelf; Per Hobart Ch.]. 
ir. 12 Rep. Winch, 68 Mich. 21 Jac. C. B. in Caſe of Pleadall v. Goſmore. 


100. 


_ Y 


(B. 2) In what Place it may be taken, 


7 Nen ic, b 1. IN Tr eſpſs, a Man juſtified for Stray, becauſe he is Lord of the Mas 
cites S. C. by nor of D. and that he, and all thoſe whoſe Eſtate he has in it, Time 

3 out of Mind have had Stray there, by which, becauſe the Beaſts came 
Fiel n their eſtraying, he ſeized them as Stray, and proclaimed in Fairs and 


_ Caſe. Markets; But per Strange, it the Owner has Cauſe to have Common 


they are there by Authority. Br. Eſtray, pl. 3. cites 7 H. 6. 27. 

2. And it ſeems by him, that the Lord of the Soil ought to take M- 
tice whether they are the Beaſts of the Common or not, and this ſeems to be 
true, if they have the Mark of the Cammoner, Ibid. e 


8 


(C) Proclamation. 
i F the next Market Town be in another County than where the 


1 Eftraytsſetzed, Quare, whether the Proclamation ought to 
be there? Eg 2 


there, and puts his Beafts there to Common, this is not Stray, becauſe 


= 


2. He who juſtifies for Eftray made Preſcription in his Manor, aud 


ſaid further, that according to the Cuſtom in the Realm of England uſed, 


they ſpall proclaim them in two Market Vills, viz in D. and F. and on the 
Market Days, viz. the Monday in D. and the Saturday in C. and ſo it 
ſeems, that Eſtrays ſhall be proclaimed in the two next MarketVills, by 
the Common Law, and two Market Days, the one in the one Vill, 
aud the other in the other Vill. Br. Eſtray, pl. 10. cites Lib. Intr. 

z. The Eſtray ought to te proclaim'd in Market in two ſeveral Vills Proclamati. 
adjoining ; and therefore till this be done, and the Year and Day paſs'd, de ani og | 
the Lord of the Franchiſe has not any Property, Finch's Law 45. the Paoith- 

| 5 5 Church. 
Cro E. 716. pl. 42. Mich. 41 & 42 Eliz. C. B. Brownlow v. Lambert. In one or three 
Markets adjoining, at three ſeveral Days. Bendl. 19. Paſch. 28 H. 8. It ought to be cried in 
the Market and in the Church Prout moris eſt. Br. Eftray, pl. 4. cites 39 E. 3. 3. - Fitzh 
Eſtray, pl. 3. cites 8 C. vu 85 | 


4. In the Proclamstion it ought to be ſhewn of what Kind the Eſtray Noy 144. 
is, as Sheep, Horſe &c. and ought to fell the Name of the Seiſer, ſo as K 2 es 
the Owner may know whither to reſort for his Cattle. Godb, 15 1. not 3 
pl. 195. Paſch. 5 Jac. Taylor v. James. | > | | 


5. The Proclamation muſt be in convenient Time which the Court 


will adjudge of; Per Hobart Ch. J. Win. 68. Mich. 12 Jac. C. B. 


in Caſe ot Fleadall v. Goſmore. 


LOWE 4 


. 


( D ) | Eſtray. 
[Retaking.] 


1. ] F Swans ſtray into my Water, and I ſeiſe them, and a *Scranger, (SAL 


who Right has to put Swans into my Water by Cuſtom, takes Fol. 579. 


takes theſe Swans of his own Tort, and after purs chem into the 
Water as his proper Swans, At1D gives Notice, yet J may take them | 
again. 7 D. 6. 28. „„ VV! 

= Tf hottie of J. S. ſtrays into the Manor of the King, and - man 
he ſeiſes lt, J. S. cannot take it within the Bear before that he G & f. 
has proved it to be his Chattel. 39 E. 3. 4 (Quatre this for how by Kniver. 


can he make his Proof?) == 


pl. 3. cites 8. C. 


cites 33 H. 5 3 PEN Aer the 
4. So if it be but the Day before the Year ended. Brownl, 236. Trin. ge b 3 
$8 Jac, Harvey v. Blacklole. |. e, e 
3 Y 5 . | 2 | an Eſtray ir is 
a Poſſeſſion of the Eſtray in the Lord, and the Beginning of Property. Win. 68. Mich. 21 Jac. C 5 in 


Caſe of Pleadall v. Goſmore. If this Eſtray within the Year eſtray out of the Manor, the Lord 


may chaſe back the Eſtray until he be ſeiſed by another Lord which hath Eſtrays; bur if he be ſeiſed 
by auother Lord, then the firſt has loſt all his Poſſibility of gaining the Property, and the other Lord 
ought to proclaim it De Novo; Agreed. Hutt. 69. Hill. 20 Jac. in Caſe of Pleydell y Goſmore. 
61 a 
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(E) Abuſer. 
How the Lord ought to demean himſelf. 


Cc, J. 147 x. II a Horſe be taken as a Stray, the Lord who took it cannot 
pl. 6. Bag- labour him within the Year, for within the Bear and Day he 


Mar vx. ; 
Goward, has not any Property in him. Y. 4 Ja. B. K. adjudged between 
S. C and Bagſhaw and Gaelard. | | | | 
though it | $2 | | 
was Neged to be the Common Courſe to uſe Stray Horſes with Wyths dbout their Neck, the Court 
held it to be an Abuſe. ——— Noy 119. Bagſhaw v. Gawin, S. C. reſolved that he cannot work: the 
Eſtray. Yelv. 96 S. C. adjudged. — Godb. 151. 8. P. — The Lord cannot work the Eſtray 
but may keep him in his Stable. Hutt. 68. | | 5 "Th 


Cro. J. 148. 2. Ik a Cow be taken as an Eſtray it map be milch'd within the 
pl SRD Year, becauſe the will be the better for it, and tends to the refer: 
mitted per Vation of the Cow; for he who takes an Eſtrap ought to find him 

Coe.” Victuals, and to provide that it does not perith for Mant of good 
Noy 119% „Keeping; But otherwiſe of a Diſtreſs, Pill. 4 Jac. B. B. per 
S.C & S P. Cur. in Bagſhaw and Gallard*s Caſe. ; 


reſolved ; | | Es | 
and Noy ſaid it was reſolved in one Prideaux's Caſe that a Man might ſhear an Eftray but not work 


him, — See tit. Diſtreſs (P) pl 8. 


Brownl. 236. 3. Tt is not a good Cuſtom that when a Stray is taken within the 
233 4 Manor, that the Bailiff ſhall put it in a great Moore, Part of the Ma- 


cles > nor, lor his Suſtenance, and ther? ſhall remain during the Bear, and 


as ro the Il he be unruly, that he ſhall be teccer'd till he be gentle. P. 8 Jac. 


Fetrerivg, B. per Cur. between Harvey and Blackdon, 
— 1 . | | 
67 cites Harvey v. Blacklock, S. C. as adjudged that an Eſtray, though unruly, cannot be fettered. 


Per Hutton 4. But at un Aſſizes at Sarum 1621. betwen Pledall and Coſmor: 


re eng in Trover and Converſton, it was ruled upon Evidence per Tan: 


ruly Colt field Chief Baron, that if the Eſtray being a Colt, after roch. 
maß be ſet · Mation be unruly, fo that he cannot be kept within the Fences, the 
_ rered, ſoir Fences heing in good Repair, and for this he croſs- fetters him, this 
” Jin wy 18 lawtul though the Feat 18 not paſſed, tnalinuch as he ought to 
Manner; Keep it ſaſe, and is anſwerable for it it it be loſt. e 
but per Ho- 5 | | | | | | 
bart Ch J. contra; for the Lord has rather the keeping of him than the Property, and his Poſſeſh- 
on being in regard of his Manor, and not of himſelf, he cannot anſwer for the Wrong the Colt does 
in the Lands of others Winch 68. Mich. 21 Jac. C B. in Caſe of Pleadall v. Goſmore. ——— 


Adjudged by three J. contra Hobert Ch. J. that the fette ring the Colt as he fettered his owu Horks 
was law ful. Winch. 125. Paſch. 1 Car. S. C. By | | N 55 | 


The Ey f. If an Eſtray be ſeiſed, and {Proclamation made, the Lord of 


eg hy the Manor may juſtiky the decaining of him till ſufficient Amends be 


a bledge in made by the Owner tor rye ]Iafure during the Time of his betis 
the Cuitody there; and if the Lord requires more tor Amends than is reaſonable, 


of the Law pet if the Owner does not tender ſuffictent Amends for the Paſture 


till Amends the Retainer of him is lawful. At the Alllzes at Sarum 1621, be⸗ 


be made ro 


the Lord. EWeen Pleadall and Coſmore, ruled upon Evidence in Trover and Colt 
and that is Verſion per Tanfield Chief Baron then Judge of the Aſſizes. Neu 


the Reaſon Elltrles 170. d. da 


that the 


Lord cannot work him. Win, . If the Quantity of Amends comes in Queſtion it bet 


Eſtray. © 491 


— 


be tried in this Court. Godb. 151. C. B. Tailor v. James. - The Party ought to demand th 
Amends for the feeding at his Peril, ſo that the Rene may be adjudged 2 Cur. Noy ha | 


Taylor v. James. 


6. It ought to be kept in Land in the Lord's Poſſeſſion, Godb. 150. 
pl. 195. Paſch. 5 Jac. C. B. Tailor v. James. | _ 

J. The Lord cannot ride an Horſe that is an Eſtray. Yelv. 96. Hill. 
4 Jac. B. R. Bagſhaw v. Gawarl. 1 

8. Nor can he work an Ox. 12 Rep. 100. Trin. 10 Jac. per Cur. 
Anon. : 1 | 


(F ) Property. When and how gained. 
And by whom. 


1. T ESSEE for Life of a Manor ſeiſes an Eftray and dies before the S. P. 11 

| Year, and the Day paſſed ; It ſeemed that the Executors of the Mod. ga. 
Letiee ſhall have ir, and not he in the Revertion; For although the EA 18 
Leſſee had not an abſolute Property in it during his Life, yet when Nan? 
the Year is paſt, the Property ſhall have Relation to the Tine of the my 
Seiſure. Mo. 11. pl. 43. Hill. 4 E. 6. Anon. | 


2. If a Man have Wait and Stray within his Manor by Preſcription, Trover lies 


and another Man takes the Wait or Stray out of the Manor &c. he who ons KR : 
wirnou 


has the Manor thall have an Action of Treſpaſs for them &c. and that an Actual 
without any Seiſure of thei before, F. N. B. 91. (B) 5 Seiſure; 


1 | | 5 Per Keelin 
Ch. J. obiter. 2 Keb. 589. in pl. 5. Hill. 21 & 22 Car. 2. B. R. r 


3. Waif in one Manor ſtrays into another ; Per Cathin Ch. J. no Pro- 
perty is changed by the Wait without Seiſure, unleſs in the King's 
Caſe by Prerogative. D. 338. a. pl. 40. Trin. 16 Eliz. Anon. 
4. When Cattle come into other Men's Grounds ſtraying from the 
Owners, then the Party or Lord into whoſe Grounds or Manors they 
come cauſeth them to be ſeiſed, and a Wythe pat about their Necks, and 
to be cryed in three Markets adjoining, ſnewing the Marks of the Cattle, 
and then if the true Owner claims them not within a Year and a Day, 
the Property of them is in the Lord of a Manor whereunto they did 
ſtray, it he have all Eſtrays by Cuſtom or Charter, elſe to the King. 
Bacon's Uſe of the Law. 6s „ RE ee cl 
. If two Tenants in Common be of a Manor, to the which Waif and 
Stray does belong, a Stray does happen, they are Tenants in Common 
of the ſame, and if the one does take the Siray, the other has no Remedy 
by Action but to take him again, Co. Litt. 200. a. ” = 
6. But if by Preſcription the one is to have the firſt Beaſt happening as 
a Stray, and the other the ſecond, there an Action lies if the one takes 
that which pertains to the other. Co. Litt. 200. a. 55 
7. If any Eftray happen within the Manor of the Wife, if the Husband * It ſeems 
dies before Seiſure, the Wife ſhall have it, tor that the Property was not in that this 
the * Wife before Seiſure. Co. Litr. 351. b. | ſhould be 
8. A Man ſeiſed of a Manor to which he has Stray appendant b 
Preſcription &c. by his Bailiff he ſeized an Ox as a Stray within the 
Manor, and makes Proclamations according to Law, and within the 
Year, and lets the Manor with all Royalties, and Liberties, and aſter the 
Tear and Day paſſed; Brown}. was of Opinion, that the Leffor ſhould have 


. 


y (Husband.) 


— — — 


4.92 ; no " Eftray. | 


it, foraſmuch as he had the Poſſeſſion, and when the Year and Day are 
paſſed, the Propriety ſhall have Relation to the Time of the firik Sei. 
ſure ; Bur all the Juſtices were againſt him, and that the Leſſee ſhall 
have it, toraſmuch as the Propriery of the Stray is not altered or chang. 
ed before the Year and Day, and the Lord of the Manor untill the 
Year and Day are paſſed, bas but the Cuſtody, ſo that the Owner may 
relieve it always within the Year and Day, it he will pay for the Meat 
of it. 12 Rep. 100. Trin. 10 Jac. Anon. Pe 
9. The Lord gains no Property in an Eſtray till the Year and Day be 
paſt &c. nor can he maintain an Action of Treſpaſs for taking from him 
ſuch Eſtray in the Interim, for he cannot ſay Quare Ovem &c ſuam ce. 
pit till the Year expired, but he may maintain a ſpecial Action upon 
bis Caſe for ſuch jraking. Clayt. 10). pl. 182. Aſſisa. Apr. 8, Car, 
Whitfield Judge. Burder v. Marthewman, = ns 


— 1 — 


— — — 


(G.) When and how to be delivered to, or demanded 
or ſeiſed by the Owner. 3 


1. IF a Horſe, Ox, or Cow come as Eftray, and the Lord of the Ma. 
or who has Strays there 7akes it, and the Owner comes within a 
Month and demands his Beaſts, and the other retains it for his Food, this 
is a good Juſtification ; And ſo ſee that though the Property be not 
changed to the Lord within the Year, yet he may juſtify the retaining 
tor his Food; For he {18 not bound to give Food to the Beaſt of the 
Owner tor nothing, and he may retain it till the Owner be knvwn who 
will claim it, otherwile it is ot Diſtreſs. Br. Juſtification, pl. 17. cites 
fp 8 | | 
S. P. and fo 1 0 It the Owner demands the Eftray and makes any reaſonable Proof, 
by the Athr- As if he /hew the Marks Ec. it is ſufficient, and the Party at his Peril 
che Neich. Ought to deliver him the Eftray, Godb. 150. pl. 195. Paſch. 5 Jac, 
ke ro rooms bog ee le En bs 
it need not | 


be by Oath. Noy 144. S. C. 


3. If he can inſtru& him, and give any Reaſon why the Eſtray belongs 


to him, it is fufficient, As in the Caſe of Wreck, ſi dicere poterit. 
Godb. 150. pl. 195 Haſch. 5 Jac. C. B. Taylor v. James. 

4. Agreement ought to be made for the Keeping, and the Quantity 
thereof ſhall be tried it it come in Queſtion. Godb. 151. pl. 195. 
Paſch. 5. Jac. C. B. Taylor v. F ap „„ a 

5. Treſpaſs for his Horſe ; Defendant that one P. was Owner of the 
Horſe, and that the Horſe eſtrayed out of his Poſſeſſion and came to 
the Hands of the Plaintiff, and that he by Command of P. demanded 
the Horſe within a Vear &c. and tendered Amends, and that the Plain- 
tiff refuſing to deliver him he took him; To this there was a ſrivolous 
Replication, and upon that a Demurrer ; And per Cur. without telling 
any Marks, or making any Proof of Property, (which may be done upon 
the Trial) the Owner may ſeiſe his Horſe where he finds him. 2 Salk. 
686. pl. I. Mich. 4 Ann. B. R. Henly v. Walth, cites Co. Ent. 40. 
170. b. Raſt. 680. 7 H. 6. 2. 44 E. 3. 14. Br. Eſtray 1. 415 
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(H.) Pleadings and Evidence. 


1. TT Reſpaſs of a Mare taken Viet Armis ; the Defendant ſaid, that 

| the King had Eſtrays in the Foreſt of L. and the Mare came ftray- 
ing, and he tcok it there to the Uſe of the King &c. Per Kirton, he does 
not ſay that he was ſeiſed as an Eſtray one Tear and a Day, nor that it was 
cried in the Church, nor Markets, fo that the Property may alter; Per 
Kniver, if it was ſeiſed for the King as an Eſtray, it is not lawtul for 
you to take him before Suit made, and Proof ot the Property ; and 
per Kirton, he hall ſay that he ſeiſed as Eftray and kept it for a Near and 
a Day, and made Cry in the Market, and in the Church, Prout moris eſt. 
Br. Eſtray, pl. 4. cites 39 E. 3. 3 


2. Detinue of an Aſſe eſtrayed; the Plaintiff counted that he eſtraped 


Month the Plaintiff demanded it of the Defendant and offered reaſonable 


 Satisfattion, and he would not deliver it; and the Defendant ſaid that he 


tendered but 2 s. which was net ſufficient tor this time, Prift ; and the 
Plaintiff ſaid, that he offered ſufficient, Priſt; and the other e contra, 
and fo to Iſlue; and fo it ſeems that he who takes as Eſtray may retain 
it till he has ſufficient for the finding of the Beaſt. Br. Eſtray, pl. 1. 
cites 44 E 3. 14. Bo oe a Si er ne 

3. Action upon the Caſe by a Prior, for that where he and his Prede— 
ceſſors, by reaſon of his Franchiſe, have always had all Beaſts Eſtrays com- 


from him, and was with the Defendant for a Month, and at the End of the 


ing within their Manor &c. there had the Detendant taken two Horles 
&c. And held a Title good enough, without claiming as appendant 


to the Manor, or by Grant, or ſuch like, &c. becauſe the W ric is not 
to try the Right, but to punith the Tort. Thel. Dig. 105. lib. 10. 


cap. 14. S. 3. cites Mich. 13 E. z. Brief 674. But ſays the Defendant 


ſhall have Traverſe to ſuch Title. 46 E. 3. 29. 5 
4. Treſpaſs of Cygnets taken ; The Detendant ſaid, that he is Lord of 


the Manor of B. and that he and theſe Que Eftate &c. have had the 


Eſtrays there &c. Time out of Mind, and that the Cygnets at the Time 
&c. were Eſtrays there, by which he ſeiſed as Eftray, and proclaimed 


them in Fairs and Markets, and as ſoon as he knew that they belonged 


to the Plaintitt, he delivered them to him at D. &c. and a good Plea, 
and not double; For the firſt Plea excuſes him of the Torr, and the 


other of the Damages, that he ſhould nor recover the Value of the Cyg- 


nets. Br. Double Plea, pl. 41. cites ) H. 6. 27. — / 
J. Treſpaſs of a Horſe taken; Fulth. ſaid, that H. was Sheriff of the 


in the County aforeſaid the fame Horſe came an Eſtray, and none knew 


County of E. and the Defendant was his Bailiff ſuch a Year, and at M. 


him, nor demanded him, by which the Detendant, as Bailift of the 
faid Sheriff of E. ſeized him, and had him proclaimed at the Market 
Days, and ſhewed what in certain, and nous came to challenge him, by 


which he took and ſold him, and the Sheriff accounted thereof in the Exc he- 
quer, and demanded Judgment, ſi Rege inconſulto you ought to pro- 


ceed. Quzre of the Aid of the King. Br. Eftray, pl. 5. cites 14 H. 


6. In an Action upon the Caſe by R. againſt D. for miſuſing of the 
Plaintiff*s Horſe, by Occation of which Miſ-uſe the ſeid Horſe became 


blind of one Eye, and Gall-back'd. The Plaintiff counted, that the 


ſaid Horſe was ſtolen by three Felous, after whom the Plaintiff made freſh 
Suit, and that the Felons were apprehended, and attainted at his Suit 
ot 


before Windham J. and that the ſaid Horſe came unto the Hands 


the 


1 
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the De ſendant, who miſuſed it ut ſupra. The Defendant ſaid, that be. 
fore that, and the ſaid Attainder ot the ſaid Felons, the ſaid Felons pal 
waived the ſaid Horſe within his Manor, in which Manor he had Waite 
and Eſtray &c. Andit was holden by the Court that the ſame was no 
Plea without traverſing the freſſi Suit whereof the Plaintiff had declz. 
red; tor by the treſh Suit the Property of the Plaintiff in the ſaid Hork 
was preſerved, and ſo upon that Miſuſer of the Horſe by the Defendant, 
an Action well lies; and judgment was given for the Plaintiff accord. 
ingly. 2 Le. 192, 193. pl. 242. Trin. 28 Eliz. C. B. Rook y, 
Denny. | 5 25 
7. The Lerd of a Manor cannot preſcribe, that if any Stranger 
drives an IS ray out of the Manor, that he ſhall be amerced in the Court 
of the Manor. D. 199. b. Marg. pl. 58 cites 41 Eliz. Perkins v. Cum. 
bertord, | | | | | | 
8. Trover of a Cow at Salop. Defendant pleads he ſeized her a Stra 
in his Manor of D. and cauſed her to be proclaimed in two Market 
_ 'Towns next 1 and that Plaintiff claimed her, and Defendant 
demanding of Plaintiff to pay for her Feeding, Defendant refuſed, and 
10 denied to deliver her, and traverſes that he is guilty of the Converſi- 
on apud Salop; And on Demurrer, becauſe he alleged nor that the Pro. 
clamations were made in the Par;ſh Church, and becauſe he traverſed 
the Vill, and likewiſe tor want ot a Profert, Detendanr claiming by a 
Grant ot the King, Judgment pro Quer'. Cro. E. 916. pl. 42. Mich. gt 
& 42 Eliz. C. B. Brownlow v Lambart. . | 
9. In the Replication, the Plaintiff avows the taking as an Eftray &c, 
as Bailee &c. and that he delivered the Mare and Colt to the Copyhold- 
erof the ſaid Manor to depaſture in a Cloſe which is within the faid 
Manor, and that a Year and a Day was paſt, and that within the Year 
the PlaintitF had retuſed to ſatisty tor the Feeding. Per Cur. the Bai- 
lee cannot delegate his Authority to another, or deliver the Eftray to be kept 
by another, but the Eſtray ought to be kept within the Demeſnes of the Ma- 
nor, in Lcco aperto, ſo that it be obvious to the View if Search be made. 
Noy 144 Taylor v. Jeanes. „%% RS : 
10. In a Juſtification tor an Eſtray, the Defendant did not allege that 
it came into the Manor as an Eftray, and therefore the Plea was held 
ſufficient. Brownl. 236. Trin. 8 Jac. Harvey v. Blacklock. 
11. In blaiming a Right to Eftrays, ir ſhould be ſaid Zanquam ad 
 Manerium pradit?” pertinen'; ter a Man cannot have Eſtrays 1 Groſs by 
Þreſcripticn, becauſe they lie in Grant, and will not originally paſs 
without Charter, and therefore where they are in Groſs they are to be 
claimed by a Cue Eflate, and made Title unto by meſne Conve 
Jo. 283 Anno 8 Car. in Itin' Windſor, in Totterſhall's Caſe. 
12. Treſpaſs for his Horſe; Detendant pleaded, that one P. was 
Owner of the Horſe, and that the Horlſe.eftrayed out of his Poſſeſſion 
and came to the Hands of the Plaintiff, and that he by Command of 
P. demanded the Horle within a Year &c. and tendered Amends, and 
that the Plaintiff refuſing to deliver him he took him; To this there 


494 


Was a frivolous Replication, and upon that a Demurrer. Without tel- 
ling any Marks, or making any Proof of Property which may be 


wade on the Trial, the Owner may ſeize his Horſe where he finds him ; 
Per Cur. 2 Salk. 686. Mich. 4 Ann. Henly v. Walſh. | 3 
13. Though the Detendant does not plead directly that he tender- 
ed Amends, bur only that he demanded the Horſe proferendo Satisfac- 
tion', yet the Court held this a direct Affirmation, like the Caſe of 
Warrantizando vendidit, where the Participle affirms as directly as a 
Verb; So dans plagam mortalem is well enough. Ibid. ſays, Vide 2 
Cro, 630 4 Rep. Long's Caſe. 55 CT 


in- 


14 And 


n * F 
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Ely. 
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14. And per Cur, though it was ſaid he rendered Amend) generally, 


and did mot expreſs any certain Sum, yet that was good in this Caſe ; 
and a Difference was taken between this Caſe and that of a Tender of 
Amends tor a Treſpaſs ; In that of a Treſpaſs, it the Defendant pleads 
a Tender of Amends, he muſt ſhew what he tendered, for he mutt ten- 
der a certain Sum, and the Law puts this Difficulty upon him becauſe 
he is the Wrong-doer, and the other is contefledly a Party injured ; 
But the Owner of the Eſtray is no W rong-doer, and it is inwoili 

ſhould know how long his Horſe had been in the Lord's Cuſtody, nor 
how much will make a proper Satistattion. 2 Salk. 686. Mich..4 Ann. 
Henly v. Walſh, | | | 55 


15. Another Exception was, that the Defendant does nt aver that the 


Amends tendered was refuſed ; Et adjornatur. Ibid, 


16. Where the Plaintiff brought "Treſpaſs for raking his Eſtray, and 
then in his Replication does not ſet forth that he proclaimed him, and it does 


alſo there appear that it was more than a Near and a Day after the taking it 
as auEftray,that the Detendant as Owner took it away; In this Caſe the 
Plaintitt's Replication deſtroys his Action; For now, after the Year and 
Day the Lord had the abſolure Property, which is a much greater Pro- 
perty than a Lord has in an Eſtray, and if you firſt declare for him as 
an Eftray, and in your Replication thew that the Property was abſo- 
lute in you, it is bad; Per Holt Ch, J. Holt's Rep. 564. pl. 42. Hill. 
4 Ann. Henly v. Walſh. Os 3 ; 
17. Holt Ch. J. cited Noy 144. Godb. 150. to ſhew, that in Caſe of 
an Eſtray, the Lord ought to make a Demand of what the Amends ought 
to be for the keeping, and then it the Party thinks the Demand unrea- 


ſonable, he ought to tender ſufficient Amends ; bur it he tender inſuffici- 
ent Amends, the Lord ought ro take Iſſue, and let the Jury ſettle what 


the Keeping is worth. Note, in this Caſe the Action was brought for 


an eſtray Colt, and by the Replication it appeared that it was after the 


ear, and then it ceaſed to be an Eſtray, and became the Lord's Proper- 


ty. Per Holt Ch. J. it became an Eſtray after the firſt Proclamation, 


and not ſooner ; the Owner is ſubject ro pay tor no more than a Year's 
Keeping, which ſhall commence irom the Seiſure. Per Powell J. the 


leading a Tender of ſufficient Amends is well, and a good Iſſue. 11 


od. 89. pl. 12. Trin. 5 Ann. B. R. Henly v. Welch. 3 

18. It in Treſpaſs by the Lord tor taking his Eſtray after the Year, 
the Lord does not ſheu that it was proclaim'd the next Market Day after 
it was found at the next Market Town, he has no Property in the Eſtray, 
and the Action fails; For the Lord to juſtify himſelf muſt ſhew char he 


did what the Law required of him to give him this Title. Per Holt 
Ch. J. to which Powell agreed, and Judgment accordingly, Holt's 


Rep. 564. Henley v. Walth. 


For more of Eſtray in General, See other proper Titles, 
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2 a4, of the Revenue; but when any ſuch Patents were ſealed, they were eftreated 


the Court of Exchequer. Gilb. Hiſt. View of the Court of Exche. 
uer. 9. | 
5 * A By-Law was made in a Court-Leet held for the King within 
his Honour of Gratton, that every Perſon within the Leet, . who ſhould 
receive or place any Inmate in a Houſe there, without giving Security ty 
the Overſeers of the Poor &c. ſhould pay 51. per Month, and T'. S. Was 
fined 201. for a Breach ot the ſaid By-Law, which Fine was eſtreated, 
and Proceſs iſſued upon it; Hale Ch. Baron ſaid it is a good By-Law, 
and frequent in Leets, but it is hard to eftreat the Fine before taking the 
tſnal Remedy tor it by Diſtreſs ; and to extend the Party's Lands when per- 
haps he may have ſomething to plead to it, as that he is not within the 
Leer, or that he received no Inmate; but the Officers ſaid it was uſual 
to eſtreat ſuch Fines into the Exchequer when they belong'd to the 
King ; otherwiſe when they belong to Subjects ; and the Party was 
ordered to plead, Hardr. 471. pl. 6. Trin. 19 Car. 2. in Scacc, 
Anon. 1 55 3 puny > 
4. The Barons of the Exchequer have now agreed, that they may 
cauſe Proceſs to iſſue on a Recognizance eſtreated with a Reſpectuatur; 
but B. R. directed that in ſuch Caſes the Sums be ſcraped our in this 
| Court and then they cannot proceed. Per Aſtry. Comb. 68. Mich. 
7,5 > 2 186, $. 5. an.” - ; | 
Ibid. 55. in F. E. ſued a Writ out of C. B. againſt S. directed to the Sheri” of | 
a Nota ſays, York, who ſent a Warrant to S. the Bailiff of the Liberty of P. who did 
to be a Con. Abt return the Writ, tor which he was amerc's $01. (viz. Time after 
at of the Time) which was eſtreated into the Exchequer. Atrerwards E. and 
_ Eftreats, S. agreed, and on producing a Certificate from Plaintiff*s Attorney that the 
and as the. Debt was ſatisfied, theſe Amercements were diſcharged upon Motion to 


f 8 the Barons. 1 Salk. 54. pl. 3. Mich. 9 W. 3. Eyres V. Smith. 


uſes not to 5 | | n 
dilſcharge the Amercements, but allow you to compound them. 


6. In an Information in Nature of a Quo Warranto Iſſues were return- 
ed upon three ſeveral Diſtringas's, and upon a Motion for a Rule to 
eſtreat them, Holt Ch. J. ſaid that % Courſe of the Court is to ſend 
them up into the Exchequer at the uſual Times, which are twice a Near, vll. 
on the laſt Days of the two iſſuable Terms; but in extraordinary Caſes 
there may be a Rule to eſtreat them, and the Motion was denied. 
1 Salk. 55. pl. 4. Mich. 11 W. 3. B. R. The King v. Mayor ol 
Hertford. noel 
Lek 7. It 
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7, If Recog ni zances are eſtreated into the Exchequer becauſe not. 
punctually complied with; yet if the Party appears and takes his Trial 


next Seſſions, he may compound tor a very ſmall Matter in the Court of 
Exchequor, becauſe the Effect though not the exact Form of the Re- 
cognizance, is complied with. 10 Mod. 278. Hill. 1 Geo. 1. B. R. 
„„ VVV The 

8. Juages of Oyer and Teminer are the proper Fudges, whether Recogni- 
zances ought to be eſtntated or ſpared. It is for the Advantage of publick 
Juttice that it ſhould be in the Power of Juſtices of Oyer and Terminer, 
to ſpare the Recognizance, it upon the Circumſtances of the Caſe they 


ſee fit. Per Cur. 10 Mod. 278. Hill. 1 Geo. 1. The King v. 
Tomb. 1 8 e 


Proper Titles. fy 


For more of Eftreate 1n General, See Amercements, and other 
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Eſtrepement. 


(A) What it is. 


1 F HERE are two Kinds of Eſtrepements, the one Original, and 

may be ſued out with the original Præcipe, by which the 
Land is demanded, or at any Time pending the Plea directed to the 
Sheriff, the Party or both; The other is Judicial to be granted by 
that Court where the Plea dependeth. 2 Inſt. 328. 


2. There is a Difference between Eſtrepement and Waſte ; For Waſte 
is by particular Tenant, who may be puniſhed by Writ of Waſte; and E, 
trepement is by him who has Eſtate of Inheritance by defeaſible Tith. Br. 


Eſtrepement, pl. 10. cites F. N. B. 60, 61. | 


rm 1 "Y th. © 


(B) Granted in what Caſes, and when; And upon 


what Writ, 


1. Stat. Gloucefter, 6 E. 1. A FTER a Plea is moved in London by , 
Writ, the Tenant ſhall have no Power Tenant 


cap. 


Ze 6714p Hare FS: Hes, ge. — Nen. cg. S. a Pa STC re. | 
£4 1 run u. 2. — Kun. 453. . K FOF. Aer A , S. ae, 


If the 


13. 
io make Waſte or Eſtrepement of the Tenement f hanging the Plea; if he do makes a 
the Mayor and Bayliffs ſhall cauſe it to be kept ſafe at the Suit of the Feeffment 


Demandant. And the ſame fhall be obſerv'd in other Cities and Boroughs, 
and throughout the Realm. e eee e 


the Tenant and the Vouchee or Prayee in Aid. 2 __ ORs N. B. 61.(3) 8. P. 


pendente 
Placito, in 
Law he re- 


= | 1 5 3 mains Te- 
nant, and the Demandant may have an Eſtrepement againſt bim and the Feeffee alſo; And þo . 


If 
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498 Eſtrepement. 


It there are h]. Tenants the Demandant my, ſue an Eſtepeme nt againf one of them; and after Judg- 
ment a 1 Ly 1 1 2 lies againſt the Tenant and a Stranger by the Common Law. 2 IR, 
28. F. N. B (P) S. P. | 
: 1 This is to be RA of a Judicial Writ of Eſtrepement granted out of C. B. &c. when the Princi. 
pal Writ is return d,; For before that-it 1s nor depending there; but the Demandant may have an 
original Writ of Eſtrepement together with the Principal Writ out of Chancery. 2 Inſt. 329. 
Ina Formedon of a Manor it a Tenancy eſcheats after a Writ of Eſtrepement ſued out, this Writ 
| ſhall extend to it, becauſe it comes in lieu of the Services, and yet that Land was not demanded; 
2 Inſt. 329, | | | 


— 


2. Eſt repement was ſued for Waſte done meſue between the Fudgment in 

. Writ of Waſte and the Execution, and the Writ awarded good; Per Cur, 
Br. Eſtrepement, pl. 12. cites 4 E. 3. 32. | 2 

3. Aſſiſe the Plaintiff recovered and came and ſaid, that the Defendant 

had Cut Trees meſne between the Verdict and Fudgment, and prayed Writ 

of Eſtrepement ; Per Shard, of all Damages which the Detendant has 


done between the Verdict and Judgment you ſhall have Writ to the 


Sheriff to inquire, and upon this returned, you ſhall recover your 
Damages, and this is beſt for you; For in Writ of Eſtrepement the 
Delendant ſhall have anſwer, and fo ſhall he not have here, wherefore 
ſue ſuch Writ if you will. Br. Eſtrepement, pl. 7. cites 21 E. 3. 3. 
2 Inſt, 328. 4. Hire Facias upon a Fine, the Plaintiff prayed Writ of Eftrepement 
S. P. and againſt the Defendant and had it by Award in Banco; and yet per 
eites S. C. Wangf, he ſhall not have it but upon Original, and not after Judgment, 
nor upon Writ Fudicial ; For by him it a Man brings a Formedon and 

recovers, and the Tenant does Waſte meſne between Judgment and Ex- 
ecution, yet Eſtrepement does not lie, and yet it was granted in this 

COM Facias by award; quod nota, Br. Eſtrepement, pl. 6. cites 33 
F. Scire Facias to have Execution of certain Land; the Plaintiff pray'T 

Writ of Eſtrepement to the Detendant, that he ſhould not make Waſte 

Kc. and per Brian and Vaviſor, Writ ot Eſtrepement lies as well in 

Scire Facias as upon Original; for it hies upon every Action and Execu- 

tion where the Plaintiff or the Demandant cannot recover Damages, and 

Scire Facias to anſwer to the Waſte was denied, becauſe he had it not be- 

fore Writ of Hſtrepement awarded; but it the Tenant does Waite after 
Mi'rit of Eſtrepement awarded, there he ſhall have Sci. Fa. for it does 

not lie upon Surmiſe only, but upon Matter of Record and Surmiſe it lies 

well. Br. Eſtrepement, pl. 8. cites 14 H. ». J. Ls | 

6. Error in B. R. upon a Recovery in A/jiſe, and he againſt whom tht 

Execution was came and prayed Writ of E ftrepement againſt him who reco- 

_ wered , and per Fineux Ch. J. the Writ does not lie; tor now Damages 

are given in Writ of Error by Statute, and where a Man may recover 
Damages there lies no Eſtrepement. Br. Eſtrepement, pl. 9. cites 14 H. 

5. 10. „„ . „„ 


J. Aud per Cotler in Writ of Waſte, the Tenant did Waſte pending the 
Nrit, he thall not have Eſtrepement betore the Waite aſſigned; but f- 
ter the Waſte affigned,. he foall have Mrit of Eſtrepement; Quzre, for 


Keble denied ic. Ibid. 1 
8. And in Aſiſe, which found for the Plaintiff, and Matter is plead- 
ed in arreſt of Judgment, or it a Releaſe be pleaded after Verdict, or it the 


Fuſtices take Adviſement, there Eſtrepement lies, Per Read J. becauſe the 
Damages cannot be given, bur becauſe it is made before Judgment, and : 
tor Fear of Waſte alter he ſhall have Writ of Eitrepement ; Per Rede. 


IC: * e hi . 
9. Originals Formedon was ſhewn in C. B. returnable the next Term, 
and the 


3 Eltrepeimeur, pl. 1. Cites 18 H. 8. 3. | | | | 
— ——t———— 8 Where 


emandant ſurmiſed Waſte and Deitruction, and prayed Eſtrepe- 

ment; Per Engleheld, the Statute of Glouceſter cap. 13. is, That it 2 
Man does Waſte or Deſtruction, pending the Plea, that the Party ſhall 
have Eſtrepement, and the Plea is not pending till the Writ be return'd. 


— wy " . 
— — 


a _ * 


Eſtrepement. N „„ 


10. Where Action is brought, as Formedon &. in which a Man Gall | 
mt recover Damages, there he ſhall have Wric of Eſtrepement. Br. 
Eſtrepement, pl. 10. cites F. N. B. 60, 61. 

11. A Writ of Eſtrepement was granted in a Writ of Dower Unde M- 
i habet, becauſe at firit it is uncertain whether the Demandant will re- 
cover Damages or not in this Writ. Bendl. 33. pl. 55. Paſch. 3 E. 6. 
Anon. „5 5 | 

12, In every Præcipe where the Demandant is to defeat the Poſſeſſion of 
the Tenant, there for doubt that his Adverfary will do Waſte, he may 
have Writ of Eftrepement to prohibit him to do Waſte. Mo. 69. pl. 
186. Trin. 6 Eliz. Anon, "= | | 

13. A Writof Eſtrepement was brought againſt Husband and Wife, A Writ of 
after Fudgment in a Ouid Furis clamat, and before Execution; and it was ſtrepement 
granted. Pyer 325. b. pl. 39. Trin. 15 Eliz. Catesby v. Baudes, and 3 
Ibid. cites 8. P. Mich. 30 H. 8. Bowldes v. Newport. | After Ver- 

9 7 ih a N | | 15 dict and 
before Judgment. 2 Inſt 38. 


14. Pending a Writ of Partition between Coparcenors, the Tenant com- Bendl. 29. 


mitted Waſte ; the Court would not grant a Writ of Eſtrepement, be- pl. 43. 2 
3 H. 


cauſe in this Caſe there was equal Intereſt between the Parties and the „e p. C. 


Writ will not lie but only where the Intereft of the Tenant is to be diſproved. and deni 
Gouldsb. 50. pl. 12, Paſch. 29 Eliz. Anon. = by N 


uſtices, 


becauſe both Tenants are in Poſleſſion of the ſaid Lands, and either of them may take Trees there. 


In Writ of Partition a Writ of Eſtrepement was denied, becauſe in ſuch Writ no Land is de- 
manded, 4 Le. 60. pl. 150. Mich. 26 El. C. B. Barker's Caſe. — 
Caſe, S. C. in totidem Verbis. — 2 Inſt. 329. S. P. 


15, Entry ſur Diſſeiſin of a Diſſeiſin made to bimſelf. The Plaintiff Cro. E 393. 
pray'd a Writ of Eitrepement, and it was doubred it he ſhould have it, pl. 16. Paſch, 


37 Eliz. 


becauſe he is in this Action to recover all his Damages; But after wards & g., Arderu 


the Writ was granted; ſor otherwiſe the Plaintiff might have his v. Darcy. 
Houſes and Woods defaced and deſtroyed, and turn'd to his Remedy 
to recover in Damages againſt one who perhaps is not worth ſo much. 
Cro. E. 484. pl. 21. Trin. 38 Eliz. C. B. Wright v. Penry. | 

16. Error was brought to reverſe a Common Recovery in Lancaſter in a Mo. 622, 
Writ of Entry, and whilit that Writ was depending, an Efrepement pl. $50. 
was awarded to the Tertenants, and an Attachment thereupon; and ad- Holland 


judged that it was well granted. C. o. E. 74. pl. 4. Mich. 42 & 43 Eliz. & 1 
B. R. Holland v. Dauntſy. 1 5 . and awarded ; 
* | 


præter Fenner, that the Writ was well maintainable ; and that ſo it is in Attaint, 


117. This Writ lies in Action of Waſte as well at any Time before Fudg- It may be 
ment as after Judgment, and before Execution; tor he cannot recover — to 
Damages for more than is contain'd in the Count, and he cannot aflign and the Lhe. 
any Waſte done atter the Writ purchas'd ; Reſolv'd. 5 Rep. 115. b. riff betore 


Trin. 43 Eliz. C. B. Foliamb's Cale. Judgment. 


18. Where Damages are to be recovered, but not Pendente Placito, there Ray's Caſe 


without Queſtion Eſtrepement doth lie. 2 Init. 328. 2 

19. Error was brought to reverſe a Common Recovery had againſt an In- 
fant, and ugon that Sci. Fac. ad audiendum Errores; Eftrepement was 
pray d, and per Curiam allow*d ; becauſe it lies in the Original Writ; 
See likewiſe in a Writ of Entry in the Poſt, Noy 134. Trin. ) Jac. 
c | | 

20. In a Partitione facienda, by 'Tenant in Common againſt the other 
an Eftrepement was granted for al that the Plaintiff had confeſt to be 
held in Common, and not of more, for by ſuch means, a Man may be inhi- 
bited to cut his own Bows, according to his occaſions. But Bendlowes, 

—... ff.. AY. On — 


* — b FM. \ 
——_— A 
* 


Ibid. 122. pl. 147. Baker's 


FA 


cap. 5. fo. 4. ſeemed, that an Eſtrepement does not lie between Tenants 
| in Common. But in M. 6 Jac. it was ruled that the Eſtrepement ſhall 
| e ſhall be granted, although that Cook Ch. J. held with Benlowez. 
| But note. that in 5 Jac. Lady Lucy v. Oxenbridge, an Eſtrepement 
was granted in a Partitione faciend', becauſe it is a real Action, and no 
damages to be recovered. And Brownlowe ſhewed many Preſidents 
contrary to Benlowes. Noy 143. Baily v. Knighton. 815 
21. A Writ of Eſtrepement was granted in Waſte becauſe that for 
Waſte done, pending the Writ, the Plaintiff cannot recover Damages ; 
Per tot Cur. Godb. 164. pl. 229. Paſch, 8 Jac. C. B. Anon. 
22, In an Action of Waſte for digging Earth to make Brick Eſtrepe. 
ment was awarded, and on Aſſidavit that the Writ of Eſtrepement was 
delivered to the Sheriff, and that he gave Notice of that to the Party. 
and he notwithſtanding continues to do Waſte, Attachment was award. ö 
ed. 2 Brownl. 168. Paſch. 10 Jac. C. B. Anon. „ | 
23. Affidavit that Waſte was committed after an Eſtrepement, yet | 
no Attachment was granted, but had it appeared byPleading, or upon the 
Return of the Sheriff, it had been otherwiſe, Winch. 15. Paſch, 19 Ad 
Jac. Sir George Tipping's Caſe. | | 


24. In a Writ of Partition after Summons an Eſtrepement was grants H 
ed generally againſt the Parties, and their Servants, for in Partition no 
Damages are to be recovered. Het. 32. Mich. 3 Car. C. B. Anon. at 
25. Ir ſeems that Eſtrepement lies not oz a Writ of Error of a Judg- di 
ment in Partition. Sid. 369. pl. 7. Trin. 20 Car, 2. B. R. Danby y, in 
Palmes. Tn a 


* * 
_ 


—T 


(C) Granted. Out of what Court; And to whom, 


| ſee the Regiſter, and Na. Br. thereof according to the Re- 
giſtety fo. 17. Br, Eſtrepement, pl. J. cites 21 E. 3. 3. 

2. Note, that a Man ſhall haveW rit of Eſtrepement out of the Chancery, 
or out of the Court where the Plea pends, and may have it to the Sheriff, or 7 
to the Party, or to Loth, and it was granted upon a Scire Facias upon a 
Recovery in Formedon, Br. Eſt repement, pl. 2. cites 2 H. 6. 13. 


E Oe e if Juſtices of Aſiſe may award an Eſtrepement, and 


— 


) Granted, Againſt whom. 


i. UE RE if Writ of Eſtrepement lies againſt Tenant by the Nar- 
0 ran), or the Praiee in Aid, and it it lies againſt the Altence wh! 

purchaſes pending the Writ. Br. Eſtrepement, pl. 5. cites 28 H. 6.8. 
3. But if a Stranger makes Fftrepement, pending the Writ, by Command- 

ment of the Tenant, the Tenant ſhall be charged. Ibid. | 

3. It a Stranger ot his own Wrong, without the Privity of the Le- 
nant, doth Eſtrepement or Waſte after the Writ ſued cut, the 'Tenant ſhall 
not be puniſhed for this Waſte, 2 Inſt. 3 28. - a 


(0) 


— 


Fitrepement. 501 


(E.) Writ, Pleadings, Proceedings and Judgment. 


1. JOintenancy at the Original is a good Plea; Otherwiſe" to ſay that 

] be was Le at the Time of the Judgment given. F. N. B. 
Marg. in the Englith Edition, cites 5 E. 2. Eitrepement. 11. Y 

2. Eſtrepement was ſued pending a Writ of Waſte, and aſſigned the In the Ec. 
Eftrepement in Trees cut, and the Defendant ſaid that he had not done auy tte pement 
Waſte after the Writ delivered to him; and a good Plea, per Cur. Br. 1 
Eſtrepement, pl. 13. cites 12 R. 2. | Demandant 

7 5 * „ fhall not re- 

_ OY before Judgment is given in the Principal. 2 Inſt. 328. cites 12 R. 2. rens 
ment 6. | 


3. Note that Writ of Eſtrepement may vary from the firſt Record or Thel. Dig. 

Addition of the Name or Fill &c. and yet good, becauſe it is Original 77 oy, 9. 
5 : | 8-4 0.15: 11. 
* fe 3 Proceſs ; quod nota. Br. Eſtrepement, pl. 3. cites 3 Cite; 8. As 
4. By which the Defendant came and ſaid that he was within Ase In Eſtrepe- 
a the Time &c. and that his Guardian did the Waſte, abſque hoc that he ment the 
did the Waſte, and a good Plea, per Cur ; quod nota, and yet Contra Tenant ſhall 
in Writ of Waſte; For there he is charged of his own Act, whoſoever ü ag 

did the Waſte, but here he is charged by the Act of the Law only. Ibid. it & ta Na 

WES | t f 
| | Treſpaſs. 2. Inft. 328. SAC. 


5. Præcipe quod reddat brought againſt one who had made a Leaſe for 
Years without Impeachment of Waſte befcre the Writ brought, and the De- 
mandant brought Hſtrepement, and deliver'd it to the Tenant, and the Leſſee 
did Waſte, pending the Writ ; the Demandant Hall not recover Damages by 
the Eftrepement againſt the Tenant ; tor he did not do the Waſte, and the 
Leaſe was lau ful at the Time of making ot it. Br. Eſtrepement, pl. 4. 
cites 3 H. 6. 17. . | 5 
6. Eſt repement &c. in which the Plaintiff counted that he had brought Bendl 216. 
4 Formedon in Deſcender againſt the Defendant &c. and had purchaſed a pl. 250. 
Writ of Eflrepement, which he deliver'd to the Deſendant, who notwit b- L. 3 
ſtanding afterwards had committed Naſte contrary to the Prohibition, Plendings 
and in Contempt thereof; the Defendant pleaded, Quod nullum fecit and Judg- . 
Vaſtun, contrary to the Prohibition, but it was found by Verdict quod ment for the 
ſecit, and thereupon the Plaintiff recover'd Damages and Colts, Mo. Four who 
100. pl. 245.. Paſch. 15 Eliz. Playftow v. Bachelort. ä 
J. The Demandant 23 a Writ of Intruſion pray'd an Eſtrepement pend- | 
ing the Writ, and had it, and declared upon it that the Tenant after the 
Prohubition fecit Vaſtum, Eftrepementum in proſternendo &c. to which the 
Tenant pleaded Net Guilty; But the Court did not allow the Plea, becauſe 
there is no Iſſue; but he ought to plead Quod non fecit Vaſtum &c. 
after the Prohibition. 4 Le. 19. pl. 167. Mich. 29 Eliz. C. B. Hoo 
v. Hoo. FFFFFF RET 2H my _ 
8. A-Writ of Intruſion was brought in the Per againſt the Heir of the 
Intruder; and becauſe it was brought in the Per, the Court on conſi- 
dering the Stat Glouc. cap. I. in the End of it granted the Writ of 
Eſtrepement; but had the Writ not been in the Per, they doubred whe- 
ther it would lie or not, Godb. 112, pl. 134. Mich, 28 & 29 Eliz. 
C. B. Anon. 5 Ts 1 | 
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D Eveſque. 5 i 


9. The Statute of Glouceſter, cap. 13. is ſo conflrued that by a Conſe. 


quent the Party Hall recover Damages for Waſte done ( Pendente Plc; d 
after the Writ deliver'd, and cherefirs it is Ca Policy to ck P 
Writ of Eſtrepement together with the Writ. 2 Inſt. 329. b 

10. The Writ itſelf founded upon this Statute is but a Prohibition and 
upon the Attachments the Parties do plead. 2 Inſt. 329. ; 1 
11. Upon a Writ of Eſtrepement at the Common Law, viz. after Fudge. 3 

ment the Plaintiff fhall recover Damages for the Waſte done before, 421 | 

S - dcdut any Prohibition formerly delivered. 2 Inft. 329. ; B 
12. Upon a Writ of Eſtrepement grounded upon this Statute of Gloy. 5 
ceſter cap. 13. the Sheriff may reſiſt them that do offer to do Waſte, and if ] 
otherwiſe he cannot do it, he may lawfully impriſon them, or make à 
Warrant to others to do it, and if Neceſſity requires it, may take the bl 
Poſſe Comitatus: So odious in Law is Waſte and Deſtruction. 2 Inf 7 

329. Does ti 2 | 
13, Oath was made that the Servants of Tenant in Dower had 4, t 
Waſte after the Writ of Eſtrepement made 3 to them, but the Cour 8 
would not commit them, becauſe it was not directed immediately to her 1 
and her Servants, for then it had been a Contempt of the Court. Hob. K 
85. pl. 113. Trin. 12 Jac. Cum8erland (Earl) v. the Counteſs Dow. : 

ager. | 

F f Eftrepement in G 
For more of Eſtrepement in General, See tit. Maſte, and F. Y. 5. 5 
60. (U) to 62. (R) . 1. MY tl 


| 8 „ ; 4 


What. [ho is.] 


RSAAAL IF a san be elected, and the Temporalities granted to him pet 
Fol. 880. I he is not Biſhop before Conſecration. 41 E. 3. 6. 46 E, 3+ 
zz, Quere. For he may refuſe to be Biſhop alter Election and be 

r 1129- fore Conſecration, but not after, 4: E. 3. 5. b, 4 


ments al 
Egliſse, pl. 3. 
cites 8. C. — 


A Commiſſi- 2. A Biſhop elected before Conſecration is not Biſhop. 110.4 

on ſhall not 38. 1 75 | | 
3 Name of Biſhop before Conſecration, but only by the Name of Elect. Br. Quare In- 
pedit, pl. 74. cites 21 E. 3. 39. 40. 5 | | 


Fitzh, Quare Impedit, pl. 129. cites S. C. 


ans ant. Wm e e 


I. A Man may be Biſhop, Abbot or Prior without Inſtallation. Br. 
Quare Impedit, 7 83. Sites 22 H. 6. 25. 3 
| II. Suffragan Biſhops are properly Vicegerents of Biſhops, inſtituted 
to aid and aſſiſt in the Spiritual Office, and is fo called a Suffragiis. 
2 Inft. 79. : Cates 4 00 . 3 
III. Every Biſhop many Hundreds of Years after Chriſt was Univer- 
ſal Incumbent of his Dioceſe, receiv'd all the Profits which were but Offer- 
ings of Devotion, out of which he paid the Salaries of ſuch as officiated 4 


4 5 
— 1 1 , 1 


— 


ſe. NE Tae. = 1 1 5 
) der him, as Deacons and Curates in Places appointed. Vaugh. 22. 


= Paſch. 19 Car. 2. C. B. cites Seld. Hiſt. of Tithes c. 6. par. 3. fol. 80. 
d C. 9. par. 2. fol. 253. TO 1 
od IV. Biſhop was a Temporal Judge, and i; with the Sheriff in his 
Turne, till ouſted by Act of Parliament; Per Coventry; Arg. Palm. 
. 345. Hill. 20 Jac. | 


I V. A Biſhop may conſiſt of Spiritualties only, as if one be conſecrated 
Biſhop of a Place where he has Nothing, yet he is Biſhop, and may 
10. confer Orders, and diverſe great Abbots had ſuch Biſhopricks Propter 


if Dignitatem. See Lat. 246, 247. Mich. 3 Car. in Caſe of Evans v. Aſcough. 
FVI. Originally the Biſhop was Iacumbent of the whole Dioceſe, and 
he ſerved the Cure by others; Per Eyre. J. 2 Salk. 540. pl. 2. Mich, 
F W. 3. B. R. The King v. Birch. e e 

a VII. Heretofore when a Biſhop was to be tranſlated there was no Elec- 
tion, for the Rule of the Canon Law was Electus non poteſt eligi ; 
and becauſe it was pretended he was married to the firſt Church, which 
Marriage could not be diſſolved but by the Pope, thereupon Petition 
was made to the Pope, and upon the Pope's Conſent the Party was 
tranſlated ; this was laid ro be by Poſtulation. Vide Widdr. 48. b. 
Sed per Cnr. this was an Uſurpation, and againſt Law, and reſtrained 
by 16 R. 2. and 9 H. 4. cap. 8. and Tranſlations are ever by Election, 
and not by Poſtulation. 1 Salk. 139. Paſc. 11 W. 3. B. R. in Caſe f 
the Biſhop of St, David's Cale v. Lucy. Ts 


— 
o 


Who may elect. This in Roll 
| . | | is (B) tho 1 
1 | 95 is | Ee ee (8) þ 
3. The Patronage of all Biſhopricks is in the King though he has“ . | _- 
given a Conge to the Chapters to *lect them. 17 E. 3. 40. b. | 1 
4 In ancient Time the King gave the Bilhopricks. 1) 0. 3. 2 . 
e „ | | | 8 7 N 
5 {900 et the King gave a Conge to the Chapter to chuſe them. 
= 17 + 3. 40. D. e 5 
6. 1 E. z. Rot, Clauſo Memb. 11. in Dorſo there is ſuch Pro⸗ 
teſtation made by the King, Cum Eccleſia Cathedralis viduatur & 
de jure debeat & ſoleat de Conſuetudine provideri per Electionem Ca- 
nonicam ab ejuſmodi potiſſimum celebrandam Collegiis Capitulis & 
Perſonis ad quos Jos pertinet Petira tamen prius ab illuſtri Rege 
t Angliz ſuper hoc Licentia & obtenta; Et demum celebrata Electione, 
4 Perſona electa eidem Regi habeat præſentari, ut idem Rex contra Perſo- 
; nam ipſam poſſit proponere 11 quid rationabile habeat contra eum. And 
the Proteſtation is further, chat if the Dope makes [Proviſion with⸗ 
but ſuch Canonical Election, the King ſhall not be bound to give 
to him his Temporalties, yet there of Grace for the Time prelent 
he gives the Temporalties to the Abbot elect of Canterbury. Hide 
p the like 11 E. 1. Rot. Finium M. 5. for the Abbot of St. Augul⸗ 
tin Cantuar' #c. See this there at large, . 
J. Antiſtitum Roffenſium ſubrogandorum Jus erat olim penes Archie- nn 
piſcopos Cantuarienſes, Landaven/is item Eccleſiz Patronus olim erat | | 
Comes Gloceflrig. Sodorenſis etiam Epiſcopii in Mannia Patronus ha- 
betur hodie Derbienſis Comes utpote, Jure Avito, Inſulæ Dominus. No- 
tæ Seldeni ad Eadmerum 144. 7 ee Oy 
8. All the Archbiſhops and Biſhops of England have been founded by 
the Kings of England, and do hold ot the King by Barony, and have 
been called by Writ to the Court of Parliament, and are Lords of Par- 
lament, Co. Litt. 97. a. „ „ 5 


9. All 


504 | 5 oo Eveſque. 


Co Litt. 9. All the Biſhopricks in England were at firſt of the King's Founda- 
14 85 bn P. tion, and Donative per Traditionem Baculi, viz. the Croſſer (which was 
anc 5 


hat K. Tohn 4 Paſtoral Staff ) et Annuli, viz. a Ring, whereby he was married to the 
by bij we Church. And King H. 1. Ring requeſted by the Biſhop of Rome to 
ter acknow- make them elective, refuſed; but King John by his Charter, bearing 


at hk mw Date 15th Janes 17th Year of his Reign, granted that the Biſhopricks 

Right of {hould be eligible. Co. Litt. 344. a. | 

the Crown 5 „ | 3 Ys 

in former Times, yet granted De Communi conſenſu Baronum that they ſhonld be eligible; And af. 

terwards the Manner and Order, as well of Election of Archbiſhops and Biſhops, as of the Confirma. 
tion of the Election, and Conſecration, is enacted and expreſſed in the Stat. 25 H. 8. but by 31 H 8, 

and 1 E. 6. they were made Donative by the King's Letters Patents; but thoſe Statutes are repeal. 

ed, and the 25 H. 8, remains yet in full Force and Effect. | 


Py” *©* nnn «as 1 


— 


0 


7 (B) What Perſon may elect a Biſhop, and who may 
5 be elected. 8 


Who may elect. 


Urcunque 1, IN Time of King John after the Death of Hubert Archbishop 
ee 5 of Canterbury the Covent elected another without Attent and 
ae fu. Licence ot the King before obtained to elect, as they before had done, 
erit ne Prin- but amended this in another Election, Speed 493. e 
ipes Epiſ- | | 5 | 
0 11 inſtituerent, aut deſignarent, aut deſignatos, ſeu Electos in Dignitatis Poſſeſſionem mitterent, 
in utroque tamen Imperio tum Occidentis, tum Orientis Anti ſtites Sacri a Kegibns inſtituti occur- 
runt trequentiſſimi. Selden's Notes on Eadmer 144. | 


2. The Election of the Biſhop by Dean and Chapter commenced by 
Grant of the King, but the Grant was to elect ater Licence obtained, 
as appears by the Statute of 25 E. 3. Statute of Proviſors Raftal 
| 25, D. | | 45 N | LY 
5 3. And King John was the firſt that granted it by his Charter da 
ted 15 Jan. Anno 16 as appears by Matthew Paris's great Hiſto- 
ry 253. Da. 1. Dean and Chapter of ternes's Caſe 46. und JIrzmunire 


re Impedit, 
pl. 129. cites 8 


e ng pu eget op 5 
Fit -h Qua- . 4. The Pope may clect a Biſhop, 41 E. 3. 5. b. admitted 46 E, 3. 32. 
C. — Br. Preſentation al Egliſe, pl 3. cites S. Cc. 


r Ik a Biſhop be elected, he ought to be confirmed by the Pope, 
. E. 3 5. b. (Quere by whom this Election is.) 

— T 6. The Chapter 18 to elect the Biſhop. 11 0. 4. 38 b. 

J. Pill. 8 E. 3. B. R. Rot. 23. The Archbiſhop of Vork Summo- 

nitus per Breve de Venire Facias ad reſpondendum Domino Regi for 
Conſecration of the Biſhop of Durham Ele& Biſhop without the Aſ- 

ſent of the King, and Dekendant ſays that he is a Peer of the 

Realm, and ought nat to be campelled to amwer by Attachment 

and Diſtreſſes, therefore #c. To which it is anſwercd, that Con⸗ 
temptus Excellus & Tranlgreſſiones præditti tangunt uſtirpatis | 

nem Juris Begu contra Coronam per quad præedictum Breve 

de Venire Facias fuit inventum per Concilium Regis quia in novo 

Caſu novum Remedium eſt apponendum Dies Datus et ad ail 


—_— 


= _ Evelque. 503 
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8. King William Rufus, after the Death ok the Archbiſhop ok ore ©) 
Canterbury, kept the See without the Archbiſhop for four Years, ** ? 
and Diverſe other Eccleſiaſtical ſPromottons then vacant he afſum- 
cd ny his N putting to Sale the Free Rights of the Church. 

e. 428. U. | „ 1 85 | 
oo But King H. 1. made a Law againſt Reſervations of the Ec- See (E) 
cleſiaſtical Poſſeſſions upon Vacancies. Speed. 435 3 


_ 7 
: 4 FR 


(C.) Biſhop. 
How he may be elected. 


6-1 FCER the Death of a Biſhop the Pope reſerved to him the pitzh. 


Benefice ot the Bithoprick, and gave it to another, this is Quare Im- ® 
| 7 

. s 7 | LE. ' | 4 ls S. * 
2. Licence to chuſe a Biſhop, Rot. Rome. 15 E. 2. M. ). 
3. 25 H. 8. cap. 20. H. 4. On avoidance the King ſhall grant his Licence 
under the Great Seal, to ele? a new with a Letter Miſſive, containing 


- 


the Name of the Perſon they ſhall chuſe, And in Caſe of Delay 12 Dayes 


” * * . 


the King may nominate and preſent by Letters Patents, 


And on Refuſal to confirm, inveſt aud conſecrate, within 20 Days, 


the Dean and Chapter, and every Archbiſhop and Biſhop, and all bent ſo 


ending, their Aiders and Abetters ſhall incur a Præmunire. . 
4. The King may give Power to another to give his Aſſent to go unto 
the Election, and to certify the ſame Election unto him again, and there- 
upon to take the Fealty of the Abbot, Prior or Biſhop, and to certify 
the King thereof in the Chancery. F. N. B. 170. (B) N 
F. Bithop was conſecrated without Cong deſlire by Direction of the Conge deſ- 
King. Palm. 22. Paſch. 17 Jac. Bale Biſhop of Oſſery's Caſe. Aire is but a 


PRE Form or 
Ceremony, which the Kings of this Realm have agreed to obſerve, and if they will not obſerve this 


Courſes it is well enough. Cro. J. 553, 554 pl. 15 Mich. 1) Jac. B. R. in the ſame Caſe by the 
Name of Keven Obrian & al. v. Knivan. | | | 


6. After the Counſel of Lateran, Biſhops were elected by Conge Until the 
de/lire 10 E. 3. but before were Donative by the King, and by Dona- 1 45 
tion was his Prerogative to preſent 5 Arg. Palm. 345. Hill. 20 Jac, Rufus and 

B. R. *** | | ; * the 
| | | 2 3 ' „ . | ime of 
King John. Noy. 95. in Caſe of Evans v. Aſcough cites Eadmer. 


J. When a Biſhoprick is void, the Courſe is firſt to have a Congo 
dſlire. 2dly, Letters Mifffve whom they ſhall chuſe ; Per Whitlock J. 
(But per Jones theſe never are recorded.) Lat. 245. Mich. 3 Car. in 


Caſe Evans v. Aſcough. 


8. The Manner of mak ing a Biſhop, as well in Caſe of Tranſlation 

as new Creation is thus; when a Biſhop dies, the Dean and Chapter cer- 

tify the King in Chancery and pray his Licence to elect, upon this the 
King gives his Conge deflire, upon which the elect, and then certify 
the King, Archbiſhop and Party, and then the King by his Letters Patents 
gives his royal Aſſent, and commands the Archbiſhop to confirm and con- 
ſecrate him, whereupon the Archbiſhop examines the Election and the 


Party, and then confirms the Election, and Conſecration himſelt. 


6 N Z This 


i Eveſque: 


This is the Manner of Proceeding in Creations, and it holds like wiſe 
in Caſe of Tranſlation, fave only that he is not conſecrated; for a 
Conſecration is like an Ordination, Character indelibilis, and ſuffi. 
ces for ever. 1 Salk. 136. Paſch. 11 W. 3. B. R. in Caſe of the 
Biſhop of St. David's v. Lucy. 


| N 


» 


(c. 2) Of the Election, Confirmation, and Conſecre- 
tion, and the Effect of either. 


Lat. 24%. 1. A Biſhop elected may certify Excommunication before he is conſe- 
Mich. 2 crated; For after his Election by Congee of the King the 


5 88 Power ot the Guardian of the Spiritualties ceaſes, and fo for Neceſſity 
Aſcough, he ought to certify it. 8 Rep. 69. a. Mich. 6 Jac. in a Nota in Trol. 
Whitlock, lop's Caſe cites F. N. B. 62. (N). e | | 

J. cited 8. C. | NES | | | 
ut held that this is to be underſtood of a Biſhop confirmed ; For before Confirmation he has no- 
thing; But the Chief Juſtice e contra, becauſe it is a Miniſterial Act. 


2. There are three Principal Acts required to the making of a Bi- 


ſhop, viz. Election, Confirmation and Conſecration; By Election he is 
| Epiſcopus Nominis non ordinis neque Furiſdictionis. But by Confirmation 


tity Excommunication after Election and Confirmation, then he has 
Poteſtatem Ordinationis, as to conſecrate Elects, conter orders &c. 
But the Poteſtas Juriſdictionis is not Univerſal (as the Poteſtas Ordina- 


to Excommunicate, to Correct, to puniſh Offences, and this Pow er he 
takes by the Confirmation, per Whitlock J. And agreed by all the ]. 
that by Election only till Confirmation the Elect has nothing in him, 


changed in Caſe of Creation until Conſecration, and not by Confirma- 
tion is Cited 4 H. 4. 2. 9 H. 5. 13. 20 E. 3. Brief. 50. and 38 E. z. 
31. See Lat. 245, 246. Mich. 3 Car. in Caſe of Evans v. Aſchough. 

| 3. A Biſhep elect may ſit in Parliament as a Lord thereof. 4 Init. 47. 

e Cap. 1. n | : 

| 4. When a Biſhop is tranſlated, the Old See is not void by the Election, 


they ſhould loſe their old Preſentment till they gain the new. 1 Salk. 
v. Lucy. cires 1 Jah.162 5 
5. As there are four things required to complete a Parſon, viz. Pre- 
ſentation, Admiſſion, Inſtitution and Induction; ſo there are four things 
Analogically requiſite in making of a Biſhop ; Election, which reſem- 
bles Preſentation ; Confirmation, which reſembles Admiffion ; Conſe- 


tion, as in the Caſe of an Archbiſhop, which retembles Induction; Per 
Doderidge, cites Widringron 69. b. 1 Salk. 137. Paſch. 11 W. 3. B. R. 
in Caſe ot Bithop of St. David's v. Lucy. bd -” 


he obtains Poteffatem Furiſdictiones, as to excommunicate and to cet- 
tionis is) but ty'd to the Place and confin'd to his See, As to take Oath, 
neither in Caſe of Tranſlation nor Creation, and that the Name is not 


till that Election is confirmed; tor though he be elected, the King may 
not now conſent, nor the A:chbiſhop confirm; And it is not reaſonable 


136, 137. Paſch. 11 W. 3. B. R. in Caſe of Biſhop of St. Daids 


_ cration, which retembles Inſtitution; and Inſtallation or Inthroniza- 


00 


to him by the King. 38. E. z. 30. b. 


8 


(D) Biſhop. Conſecration. Creation of him. 
Who may do it. 
[Aud How. | 
. PHE Pope may do it. 46 E. 3. 32. 


2. King Þ. 1. baniſh'd Thurſton Archbiſhop of Bork for five 
Rears for receiving Conſecration of the Pope, but at laſt receiven 
him] for the Pleaſure of the Pope, and his Agreement to obſerve 
the Cuſtoms oi the Realm, Speed 443. b. 458. b. 

3. 5& 6E. 1. Appoints the Form of Conſecration of Biſhops, and is 
conſirm'd by the 8th of Eliz. 1. and 14 Car. 2. 4. WO BE 

. Upon Election made three Inſtruments ate diſpatched, 1ſt. To the 
Party Elect, 2dly, to the Archbiſhop, zaly, To the King to certity 
this, and then is an Act of Aſſent to the Election, becauſe it cannot be 
without his Aſſent, 4thly, Then the King writes to the Arch-Bijhop to 
conſecrate and inſtall him Elect, schly, Then the Arehbiſbop lends a 
Citation to all that will oppoſe this Conſecration, and prefixes ' a cer- 
tain Day, and at the Day if none come they are all pronounc'd Contu- 
macious, and the Biſhop confirm'd, and then he is conſecrated ; Then 
the Biſhop ſues to do his Fea/ty to the King, which being done the King 
writes to his Eſcheator, to deliver to him the Temporalties. Per Whit- 
lock J. Palm. 472. 472. 3 Car. In Caſe of Evans v. Aſcuiſhe. 


(D. 2) Tranſlation. 


x. Þ Caſe of Tranſlation five Things are done, 1ſt. Intimation by 


the Chapter of the Death of their Biſhop, and pray Conge 
d'eſlire; 2dly, Conge deflire to them; 3dly, A Certificate of the Elec- 
tion; 4thly, The Aſſent of the Biſhop and King; $thly, Writ to the 
Biſhop to confirm and inſtall him. Per Calthorp. Lat. 238. Mich. 
3 Car. in Caſe of Evans v. Aſcough. | | 
2. A Biſhop in Caſe of Tranſlation may refuſe the ſecond Biſhoprick ; | 
Per three Juſtices, Lat. 247. Mich. 3 Car. in Caſe of Evans v. Aſ- 


_ cough. 


8 * ind 
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) Temporalties. 
What Intereſt the Biſhop has in the Tem poralties 
before Grant. 5 


3. IF a Biſhop be elected and confirmed, pet the Franktenement When a 
of the Temporalties is not in him belore Reſtoration made nen her 
| | 1 N | may not En 

| | | 5 De jure 
before his Conſecration claim the Temporalt ies of his Biſhoprick, although Ex gratia the King Py | 


eo ARS 4, Her Area a7 4-4. 


— — 


588 Euveſque. 


: f 6 — Sg . — 
his Letters Patents may grant them unto him after his Confirmation, and before his © onſecration, and 
the Grant then made is good; But after he is conſecrared, inveſted, and inſtalled, he may ſue for his 


 Temporalties out of the King's Hands by a Writ de Reſtitutione Temporalium, directed to the Eſcheator, 


cites F. N. B. 169. Yet upon ſuch Writ the Temporalties are not De Jure to be delivered until th, 
Metropolitan hath certified the Time of his Conſeoration, although that the Freehold of the Ten. 


poralties be in him by the Conſecration, cites 38 E. 3. Godbolt. Parſon's Law, cap. 1, Quere, I 


ſuch Certificate be neceſſary upon a Tranſlation, Watſ . Clergyman's Law, Svo. 764. 


Tores, 2. Butt the Franktenement is in the King, 38 E. 3. 30. b. 
Pl. 44. 8 F. JOS 5 „„ | | 


and cites 8. C. 3 Ne 23 | 3 
e 3. If a Biſhop is attaint of Treaſon the Liberties and Temporalties 
of the Biſhoprick are forfeited to the King, but that is only for the 
Natural Lite of the Biſhop. D. 108. a. in pl. 28. Mich. 1 P. & M. 

has a Nota that this is clear. )) erties. » 
4. The Cuſtody of the Temporalties of every Archbiſhop and Biſhop 
wirbin the Realm after the fame became void belonged to the King 
during the Vacarion by his Prerogative, and came to the King s 
Founder, and belongs to him in ſo high a Preregative incident to his 
Crown as no Subject can claim the Temporalties ot an Archbiſhop ot 

Biſhop by Grant or Preſcription. 2 Inſt. 15. Cap. 5. 

F. Ranulph an Ecceſiaſtical Perſon, and King William Rufus his 
Chaplain, a Man ſubacto ingenio, & protunda nequitia, was a Factor 
for the King in making Merchandize of Church Livings, inaſmuch ag 
When any Archbiſhoprick, Biſhoprick, or Monaſtry became void, fri 
he perſwaded the King to keep them void a long Time, and converted 
the Profits thereof, ſometimes by letting, and ſometimes by Sale of the ſame, 
whereby the Temporalties were exceedingly waited and deftroyed, 
| Secondly, After a long Time no Man was preferred to them per traditionen 
annuli & baeuli, by Livery ot Seiſin, freely, as the old Faſhion was, ut 
by Bargain and Sale from the King to him that would give moſt, by Means 
whereot the Church was ſtufled with unworthy and inſufficient Men, 
and many Men of lively Wits and towardlineſs in Learning, deſpeu- 
Ing of Preterment, turned their Studies to other Protetſions. This 
Ranulph tor ſerving the Kings's Turns was advanced, firſt to be the 
King's Chancellor, and after to be Bithop ot Dureſme, who after his 
Advancement to ſo high Dignities, made them Servants to his facrile- 
gious and Siinoniacal Deſigns, King Henry the Firſt ſeeing this Milchiet, 
and foreſeeing the great Inconvenience that would follow thereupon, 
Was contented tor his own Time to bind his own Hands, to the End 
the Church now naked and bare might receive ſome Comfort, and have 
Means to provide Things neceſſary for their Profeſſion and Calling, 
He thereupon at bis Coronation made a Charter to this Effet# ; Ollia reg- 
num oppreſſum erat injuſtis exactionibus, ego in reſpetiu Dei & amore quen 
erga vos omnes habeo, ſanitam Dei EAccleſiam imprimis liberam fac ita 
quod nec vendam, nec ad firmam ponam, nec moriuvo Archiepiſcopo, five 
Epiſcopo vel abbate, aliquid accipiam de Dominio Eccleſiæ vel hominibus ejus, 
donec Succeſſor eam ingrediatur, & omnes malas conſuedudines, quibus reg- 
nium Angliæ opprimebatur, inde aufero. He committed the taid Ranulph 
then Biſhop ot Durham to Priſon for his intolerable Miſdeeds and Inju- 


ries to the Church, where he lived without Love, and died without Pity, 


ſaving of thoſe that thought it Pity he lived fo long. 2 Inſt. 15. cap. 5. 


05 


a a wa god. 


_— 


.Eyelque. £09 
(F) Grant of the Temporal ties. oa rv 
| LOWS 


1. A LL the Biſhops of Wales ar? of the Patronage of the King Firzh. Co- 
” of England, and he ts to grant the Temporalties to 3 7. 
them; for beſore the Conqueſt the Drinctpallty of Wales was held e Fir. 
of the Ring of England, and by the Rebellion and Forkeiture ok 5, a. S. P. 
the Prince, the Principality came to the Ring of England, by 
which rhe Biſhopricks were annex ' d to the Crown. 10 D. 6. 6. 
2. 11 E. 1. Rot. Clauſo M. 8. Reſtitutio Temporalium Priori de 
W. per Regem qui habet &c. Ratione Cuſtodiæ Heredis &c. patront 


dicti &c. 


At what Time. 


3. The Ling may grant the Temporalties after Election, and be- Br. Preſent. 

fore Conlecration. 41 E. 3. 5. b. admitted. ore : 
ED iſes, pl. 

| Fitzh. Quare Impedir, pl. 129, cites SC. . 


3. Cites S. C. 


III. The King's Grants of the Temporalties of a Biſhop in the Life- 
time of the Bithop is good. For the Law underſtands this to be a 
mere Polhbilicy. Jenk 210. in pl. 44. 1 


How. 


4 The King cannot grant a leſs Eſtate than a Fee by Reſtitution; 


For if he limics no Eitare pet tt is good, and the Law will ſay it ts 


a Fee, any if he limits that he ſhall have tor Lite or Years this is d 
void Linutation. O. 1. 45. b. Dean and Chapter Fernes, 


— : 4 " 5 k 


(G) Inveſtiture. . 


. ANSELM Archbiſhop of Canterbury depriv'd diverſe Pre- 


lates for receiving Inveſtiture from the King I, 1. but after 
they were reſtor'd Ex gratia (as he pretended) by che Pope upon. 
hearing of the Matter. Speed. 436. boa 5 ET 
2. The Roman Synod made a Canon that Jnveſtiture appertains ro 
the Pope, but this notwithſtanding the King P. 1. uled to give Jn- 
2 as he gave it to Ra/pp Archliſbop of Canterbury. Speed 
440. b. * 35 885 


6 0 3 | (H) | Inveſtiture 


5 10 Th Eveſque. 


(H) Inveſtiture. 


How it ought to be. 


I. 13 Time of Edward the Confeſſor the relates uſed to receive 
Inveſtiture of the King by Donation ta them by the King ot a 
Paſtoral Staff and a Ring, as Molſtan did it, Matthew Paris. Ind 

ſo it was uſed in H 1's Time. Speed 436. b. | | | 
2. Suttragans Are inveſted by a Ring only without a Staff, becauſe 
- they are not io fully Biſhops as the others. Doctor Feild 143. 
Co Litt. 3. Betore the Conqueſt, and atter, till the Time of King John, Bi- 
344. a. 8 P. ſhops were inveſted by the King per Baculum & Aunulum; but King 


8 ore John granted it by Charter, that there ſhall be Canonical Election with 


Biſhopricks three Reſtrictions, 1ſt, to demand Conge ot the King before. adly, 
in England His Aſſent after. 3dly, That he ſhall have the Zemporalities during Va- 
3 cation, and this is mentioned in the Statute 25 E. 3. de Proviforibus, 
Nad which is confirmed by 13 R. 2. cap. 2. Jo. 100. Trin. 3 Car. B. R. 
and Donative in Caſe of Evans v. Ask with. | | | 
per traditi- . < 3 | 
onem Baculi, (viz) the Croſier which was the Paſtoral Staff, et Annuli, whereby he was married to 
the Church. And K. H. 1. being requeſted by the Biſhop of Rome to make them elective retuſed, but 
King John by his Charter of 5 June 15th of his Reign granted that they ſhould be eligible. — Ibid, 
134. a. S. P. and that K. John acknowledging the Cuſtom and Right of the Crown in former Times, 
© yet granted de Communi Conſilio Baronum that they ſhould be eligible, which afterwards was con- 
firmed by divers Acts of Parliament; and afterwards the Manner and Order, as well of Election of 
Archbiſhops and Biſhops, as of the Confirmation of the Election and Conſecration is enacted and ex- 
preſſed in the Stat. 25 H. 8. but by the Stat 31 H. 8 and 1 E 6. they were made Donative by the 
King's Letters Patents; but both theſe Statutes are repealed, and the Stat. 25 H. 8. remains in full 
Force. — Jo 160, 161. 8. P. | 8 | : 


— — 


2 


(I) Metropolitan. 


1. . Pope would have Thurſtan Arehbi ſhop of York in Time of 


_ Þ, i. to be inſtall'd (againſt all Right and Cuſtom) wirchour | 


profeſſing any Subjection to the See of Canterbury. Speed 440. b. 
2. Metropolitan may certify the Conſecration of a Biſhop, and from ſuc“ 
Day he fhall have his Temporalities. Br. Quare Impedit, pl. 74. cites 
21 E. 3. 39, 40. | 55 3 
3. 23 H. g. cap. 9. S. 4. The Arcchbiſhop may cite for Hereſy in any 
Dioceſe within his Province upon Conſent or Neglect of the Biſbop er Fudge 
there. | = 7 Fee NE 
4. S. 5. This At ſhall not reftrain the Furiſdiction of the Prerogative 
Court for Probate of -Teſtaments; oo 
| Thonghit F. Archbiſhop has a concurrent Furiſdiction with the Biſhops through- 
h i5 been Deen. hi p * | : 4 06 il he ds By Biſho F 
Peres - ONES oe; and may admit and inflitute till the interior Bilnop 
conceived Tick is full. Vent. 309. Paſch. 29 Car. 2. B. R. Arg. in Caſe of Wool 
that the ley v. Robinſon, ee 
nenne ng 3 
has a concurring Juriſdiction in every inferior Dioceſe, yet this was not as he was Archbiſhop, but 
as he was Legarus natus to the Pope, (for the Archbiſhop of York neither has it nor claims it within 
his Archbiſnoprick) and then this Power is ended, being abrogated with the Pope, and the late Prac- 
tice, if any ſuch hath been, was an Uſurpation. 2 Roll 313. Prohibition (C. a) pl. 8. cites Hob. 24 
b. Dr. James's Caſe. 5 Wo, | | 55 
5 | 6, 23 H, 


Eveſque. 
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6. 23 H. 8. 9. takes away the Juriſdiction of the Metropolitan only 
as to Proceedings in that Court; Arg. ut ſupra. | 

7. In Caſe the inferior Ordinary refuͤſes to admit, the Archbiſhop may 
do it. Ut ſup. cites Hob 13. Hutron's Caſe, and Mo. $ng. N 

8. The Archbiſhop has without Doubt provincial Se yen over his 3 Salk. go, 
Suffragan Biſhops, which he may exerciſe in what Place of his Province pl-1.S. C. 4 
he pleaſes, for it is not material to be in the Arches, any more than in 3 
any other Place. 12 Mod. 237. Mich. 10 W. 3. Bithop of St. David's Archbiſhop 
. Lucy. | may likewiſe 


8 | | 9 38 convene the 
Party before himſelf, and judge himſelf, and ſo may any other Biſhop; for the Power of a Chancellof 


5 


or Vicar General is only a delegated Power in Eaſe ot the Biſhop. 


9. If the Biſhop makes a Simoniacal Contract it is a perſonal Offence 
in him, and againſt the Duty of a Biſhop, and puniſhable by the Me- 
tropolitan by Ecc leſiaſtical Cenſures. 12 Mod. 238. Mich. 10 W. 3. 
Bithop of St. David's v. Lucy. „ e 


(K) Power. 
What 1s Epiſcopal 


Power in or out of the Dioceſe. 


S HE Ordinary and Commiſſary have Power ro make Holidays and 
Feaſfting-Days, and to make Conſtitutions provincial to bind the 
Clergy, but not to bind the Temporalty, nor they cannot allow nor diſallow 
the Patent of the King in their Convocation, Br. Ordinary, pl. 1. cites 
20 H. 6. 13. 1 8 

2. The Biſhop has no Power of Furiſdiction out of the Dioceſe, but to 
abſolve Perſons excommunicated ; Per Whitlock J. Lat. 174. Mich. 3 Car. 
in Brown's Caſe. ' 5 


but the Ordinary ex debito Fuſtitie ought to give ſuch Licence tg one 59227 a 


medy is to appeal; Per Holt Ch. J. 12 Mod. 433. Mich. 12 W. 3. in native for 


Caſe of Turton v. Reignolds, preaching 
| withour 


ewick v. T wiſden. 


Holt Ch. J. Holt's Rep. 658, 659. pl. 5. Mich. 7 Ann. 


5 For more of Eveſque in General, See ]Iterogative, Preſentation, 

- 1 Prohibition, and other Proper Titles. 
N Excom- 
; 

3 


z. Let a Perſon be ever ſo orthodox and able, yet he is puniſhable A Libel in , 
for his Preſumption, if he preaches without Licence of the Ordinary; the Spiritual 


. 2 > Fs . inſt a Par⸗ 
that is fir, but if he does refuſe, no Mandamus will lie, but his Re— | gra Do. 


Licence; The Ordinary in this Caſe cannot proceed to puniſh him for ſo doing. If he preach any 
Thing againſt the Doctrine of the Church, or marry without Licence, the Ordinary may proceed io 

puniſh him. A Prohibition granted as to the Suſpenſion, and the Spiritual Cenſures, and put- 
ting him out of Poſſeſſion, but not as certifying to the g tor preaching without Licence; Per 


- 25 . SS > 
=; : = 
5 Vo 2:8 at 
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— — ft | po 2 * 
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C77 , l . {7 ire 2. 
 Excommunication. 


(A) By whom it may be. 
(or rather, of whow it may be.] 


. 2. ordained, that no Biſhop ſhould excommunicate any Man 
* holding of the King 1n Chiet, or any other of the Officers 


of the King, without his Licence. This was one of his Clarendon 


Laws. Janus Anglorum. 93. 52. Speed 457. 
This Ex- 2. 25 E. l. cap 4 All Archbiſhops and Biſhops ſhall pronounce Sn. 


communtci- fence of Excommunication againſt thoſe that by Word, Deed, or Counſel, 


e e ao contrary to the ſa:d Charters, [viz. oft Magna Charta, or that in any 


could not Point vreak them; and the ſaid Curſes ſhall be twice a Year denounced ; and 
pronounce if the Prelates be remiſs in the Denunciation of the Sentences, the Archbj. 
bf peat by ſheps of Camterbury and Tork ſhall compel them to the Execution of their 
Authority Duties. — | 


of Parli- | 
ment, becauſe it concerned Temporal Cauſes. 2 Inſt. 527. 


S.P. and 3. By Excommunication the Writ ſhall not abate, As upon Plea of Villeinare, 


har upon Profeſſion, Premunire &c. but thall be fine Die & Fempore, and may 
ſhewing 

Letters of ; 
Abſolution commengement, pl. 1. cites Litt. 44. 
in Court, . . 


the Plaintiff ſhall have Re-ſummons againſt the Defendant. 


4. If one be excommunicated in a foreign Dioceſe the ſame is void, 
and coram non Judice ; Per Cook Ch. J. Godb. 191. in pl. 272. Trin. 
10 Jac. C. B. cites 8 H. 6. and 2 H. 4. and he ſaid, that the principal 
Cauſe of making the Stat. 23 H. 8. was to maintain the Juriſdiction of 

| Interior Dioceſſes. e „ 


(A. 2) Notes, &c. 


1. HE Judges of the Common Law are Judges of the Excommu- 

I nication. The Court of B. R. has a Superior Power; There 
is no Judgment in the Spiritual Court given of Excommunication, but 
Proceis only there awarded to denounce this; Per Coke Ch. + 4 
Bulit. 266. in Caſe of Pole v. Godfrey, cites 5 E. 3. 


2. It the Excommunication be wzrhout Cauſe it is not good, and the 
| Cauſe muſt be within the Furiſdiction ot the Perſon excommunicaring z 
Per Doderidge J. Roll R. 434. in Starling's Caſe. 8 


be revived by Re- ſummons or Re- attachment; Quod Nota. Br. Ex- 


(4.3) 


I. 


4 


Hail not be allowed. 20 Þ. 6. 1. adjudged. 


- Cites 8. C. Fitzh. Excommengement, pl. 11. cites 8. C. — Br. Certificate d' Eveſque, pl. 30. 
cites J E. 4. 14. S P. becauſe the Court cannot write to him to aſſoil the Party, — Br. Excom- 


ment, pl. 29. and 33 E. 3. 


— — 


* —_ 


—_ Excommunication. eq 


(A. 3) For what Cauſe, 


1. 586 E. 6. cap. OTriking in a Church or Church-Yard is Excom- See Tit, 
4.8, 2. (AJ munication ipſo facto. 1 
| | an 
the Notes there. 


. "_ 


(B) In Diſability of Suits: 
By whom it may ba certified, 


No Letters of Excommunication are to be received in Stay Br. Excom- 
ILV of Actions, unlels under rhe Seal of the Ordinary, 20 I), mengement, 


J. 2. cites 
6. 1. | 88. 


Br. Certifi- . 
For if 


cate de Eveſque, pl. 1. cites S. Cows Fitch. Excommengement, pl. 11. cites S. C. 
it be by his ordinary Seal it is not good. F. N. B. 62. (N) Marg. cites 20 H. 6. 1, 


2. An Excommunication under the Bull of the Pope, ſhall not be Fitzh. Ex- 


received in Stay of Actions, 30 All. 19. adjudged, . 
Cites S . Co Lit 134 S. P. and in Marg. cites ſeveral very ancient Books, As 5 Rep. 


15 b. and 23. a b. Hill. 23 Eliz. in Cawdrey's Caſe, S. P. 5 
In a Bill ot Debt tuch Plea was alleged, and becauſe the Defendant did not ſhew Letters of Fx. 
communication under Seal of the Biſhop proving it, nor other Seal authentick, therefore non alloca- 


tur; And Thorpe ſaid, that in the Time of E. 1. becauſe one notified Excommunication &c. of the 


Pope to the King's Treaſurer, the King would have had him Drawn and Hang'd, notwithſtanding 


the Chancellor and Treaſurer fell on their Knees before the King &c. and by Award &c. he fore- 
jured the Realm; And two other ſuch Excommunications were diſallowed in B. R. in the like Man- 
ner. Br. Excommengement, pl. 11. cites 30 Aſſ. 19. and ſay s, And ſo ſee the Puniſhment of this before 


any Statute of Framunire. 


z. Excommunication certified under the Seal of the Commiſſary, Br. Cert 
| Care vel 
que, pl. 1. 


mengement, pl. 2. cites 8. C. 8 Rep. 68. a. Mich. 6 Jac. S. P. reſolved in Trollop's Caſe. 


4. If a Biſhop certifies Excommunication, and dies before the Certifi. Gilb Hiſt. 


cate is returned in Court, it is void. Br. Excommengement, pl. 21. of G. B. 165. 


S. P. becauſe 


Cites Fitzh. Excom. 26. in 8 E. 2. Itin. Canc. . 


N | JF | J Want allotted 
by the preſent Ordinary that now is, after the Deceaſe of the Biſhop who has certified, and the 


Court will not receive any Certificate but from ſuch Perſon whom they can write to to aſſoil. 


5. A Biſhep cannot certify Excommunicaticn made by ancther Biſhop. S. P. and 


| ; P 2 ” 7 1725 5 "DV. 3 cited 
Br. Excommengement, pl. 21. cites 20 E. 3. and Fitzh. Excommenge- Gib Hist. 


of C. B. 


boiled by his own Ordinary after the firſt Certificate to the Biſhop. 


6 P 6. The 


= | 5 883 165. becauſe. 
they muſt have the Certificate from the Eiſhop, whoſe Subject he was, and he might have been aſ- 


N 
N 
! 


Li -- Excommunication. 
Ibid. in 3 6. The Certificate of an Excommunication by ſpecial Commiſſioners 
Marg. ſays Delegates by rhe King's Commiſſion, upon an Appeal from a Sentence 
_ 8 in the Prerogative Court of Canterbury, was allowed in C. B. under 
held accond. their Common Seal. D. 371. pl. 4. Mich. 22 & 23 Eliz. The Book 
ingly, that ſays, Quere, Ny | N | 
Excommu- 3 3 
nication lies on ſuch Certificate. Mich. 42 & 43 Eliz, in Majlorie's Caſe, 


+, In Time of Vacation the Guardian of the Spiritualties, or the Bi. 
ſſhop, if he be Guardian of &c. ought to certify. F. N. B. 62. (NJ). 
Br. Non- 8. The Archdeacon certified, and it was ſaid that he was Ordinary 
ability, pl. immediate, and yet it was doubted whether good or not, becauſe the 


1 King cannot have Benefit to ſeize Temporalties, he having none as the 
is. that it Biſhop hath. F. N. B. 62. (N) Marg. cites 8 H. 6. 3. e 

is not good, VVVö˙ Vj 

Per Littleton. | 


8. P. re- 9. The Chancellors of Oxford and Cambridge may certify by Charter 
e 8 of the King. 8 Rep. 68. b. in Trollop's Caſe, cites F. N. B. 64. (C). 
Battery the Defendant pleaded in Diſability that the Plaintiff was excommunicated under the Seal of 
the Chancellor of Oxford, ſetting forth, that the Court there was a Spiritual Courr, and that Time 
out of Mind they have excommunicared the Defendant for not appearing to an Action of Debr 
brought in that Court, and that they had Power Time out of Mind to hold Pleas in Debt, and then 
pleaded a Confirmation of their Privileges by the Stature 13 Eliz. &c. Exception was taken that it 
was a repugnant Preſcription to give a Spiritual Cenſure in a Temporal Cauſe. The Point was not 
determined; Et adjornatur. 2 Roll Rep. 48). Mich. 22 Jac. B. R. Anderſon v. Cutchberr, 


10. Biſhop certifies, and dies before it is receiv'd, his Succeſſor ought 
| dd certify it. 8 Rep. 69. a. Mich. 6 Jac. in Trollop's Caſe, 
1 to 11. Biſhop EleEt may certify before Conſecration. F. N. B. 62. (N) 

e under- | 5 | 1 bins 
ſtood of a Biſhop confirmed, for before Confirmition he has Nothing; Per Whitlock J. but contra 
per the Ch. J. becauſe it is a Miniſterial Act. Lat. 2475. Mich. 3 Car. in Caſe of Evans v. Aſcoegh. 


E N. B. 62. 12, Vicar- General in Abſence of the Biſhop Extra Regnum in the 


N Service of the King, which muſt be certified out of the Chancery, may 
ow ; Per Coke, 8 Rep. 69. a. Mich 6 Jac. at the End df Trollop's 
=_ Ore | | | | 


13. Biſhop may certify Excommunication made by his Commiſſary or 
Official. 8 Rep. 69. a. Mich. 6 Jac. in Trollop's Caſe. 
14. None can certify Excommengement but only the Biſhop, unleſs 


the Biſbop be beyond Sea, or in remotis, or one that has ordinary Furis- 


diction, and is immediate Officer to the King's Courts, As the Archdeacon 
_ of Richmond, or the Dean and Chapter in Time of Vacation. Bur in An- 


tient Time every Official or Commiſſary. might teſtify Excommenge- 


ment in the King's Court, and for the Miſchief that enſued thereupon, 


it was ordained by Parliament, that none ſhould certify Excommenge- 


ment but the Biſhop only. Co. Litt. 134. a. 


. 4 8 a * 5 3 1 
* 


(B. 2) Diſability. 


1. 3 E. 1. cap. 15. LNrommunicated Perſons are not bailable when takes 
3 by Requeſt of the Biſhop. 


| If Executors 2. If Debt be brought by wo Executors, and Excommunication is al- 


232 leged in Diſability of zhe one, yet becauſe he is not to recover to his 


own 


—_ 


i- 


\t 


— — n IS. 2 "IE 


_ Excommunication. 
own Ule, bur to the Uſe of the Teſtator, theretore the Detendant ſhall excommuni- 


arded to anſwer, Br. Nonabilit 1. 20. ci f cated, they 
be aw y, p cites 19 H. 6. 14. A 


r p 


abled, becauſe they which converſe with a Perſon Excommunicate are excommunicated alſo. Co, 


Litt. 134. a. | | 


3. The Writ ſhall not abate for Excommunication in the Plaintiff or 
Demandant, but the Defendant ſhall be diſmiſs'd without Day, and after 
Letters of Abſolution ſhew'd to the Court the Plaintiff thall have a 


| Reſummons & c. upon his firſt Original. Litt. S. 201. 


4. Excommunictte Perſons cannot ſue Action real or perſonal, and per Or if he 


Coke cannot make a Vill. Roll Rep. 64. pl. 9. Mich. 12 Jac. B. R. makes a 
in Caſe of Powle v. Godtrey. ED bot gs — 
„ be proved. 


| Arg, 9 Mod. 114. Mich, 11 Geo. in Caſe of Mitford v. Herbert. 


5. Every Excommunication ſhall not diſable, As if a Bailiff and 20 E. 3. 15. 


Commonalty, or any other Body aggregate bring their Action, Excom- Þ- S. F. — 


munication in the Bailiff ſhall not diſable them; for that they ſue and 3 3 


anſwer by Attorney; but it is otherwiſe of a So/e Corporation. Co. Litt. Corporation, 
133. b. 1 34. 4, | pl. 63. cites 


| | | | 21E 4 7. 
12. 64, per Nele ]. Gilb. Hiſt. of C. B. 164. S. P. for a Corporation cannot be excluded from 


the Communion of the vlſible Church. 


6. An excommunicated Perſon muft anſwer a Bill in Chancery. Toth. 
z. cites 37 Eliz. Tichborne v. Edmonds. 
J. Excommunication is 20 Plea in a Qui tam, becauſe it is for Ex- 


. _ and the Statute having given the Informer an Ability ro fue, 
an 


nd not excepred excommunicated Perſons from the Liberty of inform- 
ing, he is enabled to ſue by the Statute notwithſtanding the Cenſures of the 


Church. Gilb. Hiſt. of C. B. 164. 


G. 3) Disability. 
Diſcharged. 


1. DV Excommunication the Writ does not abate, As upon Plea of Vil- Br. Nonabi- 
: kinage, Poſſeſfron, Premunire &c. but ſhall be fine Die & Tempore, lit, vl. 1. 
and it may be revived by Reſummons or Reattachment 3 quod nota. Br. 


Excommengement, pl. 1. cites 3 H. 6. 35. 39 and 90 Po 
2. Whether an Excommunication may be diſcharged by the King's It is diſ- 


General Pardon, and the Plaintiff reftored to his Suit without Abſolution na ode 
and Reconciliation to the Church, Dubitatur. Cro. J. 212. pl. 5. Mich. pad oe 


6 Jac. B. R. 'Trollop v. Richardſon. : 


| all Con- 

| | | | | . tempts, but 
the Coſts are not. 1 Jo. 227. pl. 4. Hill. 6 Car. B. R. Coddrington v. Redman, —— Cro. C. 
198. 8. C. | | | 2 5 


3. Appeal does not ſuſpend the Excommunication though it may ſuſpend 


the Sentence. Mo. 8 50. pl. 155. Paſch. 14 Jac. B. R. agreed in Cale 
of Powell v. Harman. Ty = 
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(C) How the Certificate ought to be. 


Br. Excom- 1. T the principal Cauſe of the Action for which the Ercommut: 
nication was be not comprized in the Letter ot the Certificate, 


mengement, 


2 5 £555 it thall not ve allowed. It ſeems it is becauſe it may appear to the 


S P. does Court that the Spiritual Court has Jurisdictton of the Caule tor 


not appear. Which he was excommu:icated) 14 0. 4. 14 b. 


— Fitch. | | Es 5 
Encommengement, pl. 21. cites 8. C. Br. Certificat de Eve ſque, pl 3. cites 3 H 4. 3. that the 
Certificate is good though no Cauſe be thereof certified, and if it ve for the ſame Cauſe whereof the 
Pfaintiff ſues an Attachment upon Prohibition at Common Law, he may aver that ir is for the fame 


Couſe, and this will wake an Iſſus, and ſhall be tried per Pais, and not by the Certification of the 
Biſhop. A Certificate of the Archbiſhop that the Plaintiff is excommunicated Proprer diverſas Contu. 


macius, without ſhewing any Cauſe ſpecially, ſhall not diſable the Plaintiff; for without that the Court 
cannot judge whether the Court Chriſtian had onuſance of the original Caule tor which &. and if 
be Excommunication is againſt Law, the Court ought to write to them to abſolve him, which they 
cannot do it the Certificate be general. 8 Rep. 68. b. Mich. 6 Jac. Trollop's Caſe. | C 


Br. Excom- 2. The Certificate ought to be Univerſis Eecleſiæ Filiis, or to the 
ts rr ig Juſtices of the Court where the Suit 15 to be ſtald. 20 0. 6. 25. 

« 3. Cites | | TE 
& 
lop's Cafe. 


Fitzh. Excommengement, Pl. 12. cites S. C.——$ Rep. 68. b. S. P. reſolved in Trol- 


Br. Excom- 3. [So that] if the Certificate be to the King in Chancery, this 
ner eee n mot funcient to ftay a Suit in Bank. 20 D. 6. 25. 5 
pl. 3 Cites— | : ; | 7 5 
3 Fitzh Excommengement, pl. 12 cites S. C. 8. P. per Cur. and thereupon that De- 
terdant the next Day brought Letters of Excommunication Generally, with Omnibus Chriſti Fids- 
libus &c. Br, Excommengement, pl. 13. tites 2 E 4. 4. 125 


Br. Excom- 4. The Certificate üght to contain the Day of the Excommu- 


mengement, 


N cites... pication, by Which it may appear to the Court whether it was before 


5. 6 — the laſt Continuance or not, other wile it is not good, for this can 


5 nd. nor ve atded by Averment. 20 I), 6. 25. 
MAL. 


83. pl. 6. Mich. 3 Jac. B. R. Davie v. Gough. 


Such Cer- F. If a Biſhip certifies in Chancery, that another Biſhop has certified 


tificate upon 7 


ane en in that the Party is Excommunicate in his Diocele, and fo has re- 


Report is mained by the Space of 40 Days, the ſame Certificate is void, and a 
not ſuffici- Signtficavir ſhall not be granted thereupon. F. N. B. 65. (A). 


ent. Co. 


Litt. 134, a. 8 Rep. 68. b. S. P. 


6. An Excommengement was pleaded in Bar, and the Certificate of 
the Biſhop ot Landaff thewed of it, but but does not mention by what 


_ Biſhop the Party was Excommenged, wheretore it was adjudged void. 


Mo. 775. pl. 1070. Mich. 3 Jac. B. R. Ld. Abergavenny v. Edwards. 
17. In Caſe of an Excommunication, the iſſuing the Writ is no certain 
proof of Excommunication, even at the Time of ifluing the Wrir, tor he 
might be atloiled between the Significavit and the iſſuing rhe Writ De 
Ezcommunicato capiendo; and therefore there muſt be a Certificate un- 
der the Seal of the Bithop to maintain the Plea ſince it is Dilatory ; 
And the Court, on thewing only the Writ De Excommunicato capi- 
endo, have no ground to give the Defendant Time; beſides it is below 


the Dignity ot the Court ro Write to the Biſhop to ſatisfy Dilatories; | 


and there is no way by Certiorari or Mittimus to bring it in. Gilb. 
VV 1 


RE 


* a MT... 


| ſeeming imperfect &c. without it I bave adventured to add it; Bur if the Reader thinks I am wrong 


Excommunication. 517 


(D) Pleadings in Stay of Action. 


By whom the Excommunication being made ſhall be a 


Stay of Action. 


1. JF upon a Sentence in the Court of Rome a Delegacy be made to Br Excom 
1 che Archbithop of England, commanding him to execute the dense, 
Damages recovered, if the Party upon thts be excommunicated 5 C dus 
by the Archbiſhop, this Excommunication ſhall not be any Difabt- S. b. of the 
lity of any Suit, becauſe this is in Effect the Excommuntcatton of Damages 
the Pope, and the Archbiſhop cannot aſſoil him without Satisfaction _ N 
of the Damages, and lo the Court has not any to whom they burn. E. 
may write to afloil him. I4 I), 14. | | commenge- 


ment, pl. 
21. cites S. C. 


2. For an Excommunication by che Pope ſhall not be any Dil. AA 
ability of any Suit, becauſe the Court cannot write to him to aſ- 3 
oil him, ik the Caule does nor appertain to him. 14 0. 4 14. Fr Bxcom: 
pl. i; 8. P. cites 8. C. -Fitzh, Excommengement, pl. 21. e 


3. A Man ſhall not be diſabled by any Ercommunication unleſs Br. Excom- 
it be made by tome Biſhop who is withia. the Realm, ro whom the et 
Court may v rite to afloil the arty it Caule be. 14 . 6. 14 b. . G _ 


„„ ä 5 | . | | S. P. does 
not ſully appear there. But ſee (F) S. C. — Fitzh. Excommengement, pl. 21. cites S. C. 


4. Ik the Pope certifies an Excammunication it is not fufficient, Nor can the 
beraule the Court cannot write to him if Caule ve, 8H, 6.3. being write 
make Abſolution, nor puniſh him for the Contempt if he refuſes &c, Br. Excommenge ment, pl. 7 
Cites S. C. . | e | 


5. A Certificate by che Archdeacon is [ufficient by Cuſtom. Con- 2 9 
tra 8 I), 6. 13. : | : 5 | he Was Or- 

dinary immediate to the Court; But it was held by ſome not to be ſufficient ; For he has no Tem- 
poralties to ſciſe in Caſe the King writes to him to make AbſoJution and he refuſes ; And per Chaunt, 
he has his Authority from the Ordinary by Indenture between them. Br. Excommengement, pl 4. 
Cites 8 H. 6. 3.-—— [And the (13) in Roll ſeems to be miſprinted for (3.)] — Br. Certificat d' Eveſ- 
que, pl. 26. cites 8. C. The Commiſſary cannot certify Excommunication, but the Ordinary 
himſelf. Br. Officer, pl. 27 cites ) E. 4. 14.— Br. Excommengement, pl. 14. cites S. C. that Ex- 
communication certified by the Commiſſary the Archdeacon is not good; For he is not Officer 
immediate to the Court, but the Ordinary. — [This was the Caſe of Malker v. Levers 7 K. 4. 
14. a. pl. 6. and there Fairfax ſaid, that what the Commiſſary does is all the Act of the Biſhop and 
as ſtrong in Law &c. to which Needham agreed, bur ſaid, that then it ought to be cerrified in the 


Name of the Biſhop, For the Certificate of the Commiſſary may [not] diſable the Perſon of the 


Plaintiff it he be not Comiſſary of Record, but [Otherwiſe it is of] the * Archdeacon of Richmond 


in Time of Vacation, and the Dean and Chapter ot Canterbury im Time ot Vacation &c, and a 
Certificate by them is allowable here, but not of this Commiſſary &c. But a Teſtament proved be. 


fore the Commiſſary is good enough, Quod Danby and others conceſſerunt &c. What is added 
between the Crotchetts [] not being in the laſt or old Edition of the Year Books, and the Senſe 


in this, or wherever elſe I do in the like Manner, he bas it laid plainly before him, to put his own 


. Conſtruction upon it, and take it which way he likes beſt.] 


3. 23. b. S. P. Br. Certificate de Eyeſque pl. 30. cites 7 E. 4. 14. S. C. 5 
4 . G : 1 6. In 


* Co. Litt. 134. a. S. P. becauſe they have ordinary juriſdiction and are immediate Officers to the 
Kings Courts, and ſo of others who are ſo like wiſe.— Roll tit. Trial (U) pl. 5. cites 8 H. 6. 3. b. 
17 E. 


— * ·— 


* 


n 


8 Excommunication. 
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6. Arc hdeacon nor Sequeftrator cannot certify Excommunication ; Fer 
they are not Officers immediate to the Court. Br. Certificate de Eyef. 
que, pl. 34. cites Itin. Not. Tempore E. 3. 


J. Excommunicartion by the Abbot of St. Albans exempt who is imme. 
mengements date to the Pope 1hall not be allowed in Bank; For he is not Officer 

7 immediate to this Court, therefore it ſhall nor ſerve but in his private 
55 Juriſdiftion. Br. Nonabilitie, pl. 33. cites 12 E. 4. 15. 

8. And Outlawry zu Durham or Cheſter ſhall not ſerve in Bank; For 
mengement, they have only a private Juritdiction, which does not extend but in 
A their Precin&t Per Brian quod Littleton J. Conceſſit; But the Ser. 

[* All that Jeants held Contra * and that it ſhall ſerve here. But per Littleton à 
follows is Man outlaw'd in Bank ſhall be by this diſabled here; For they have 
ſaid by the their Authority by Parliament in the Time of E. 3. But Cheſter and 

| nd wit be Durham are by Preſcription, and Excommunication certity'd by the 
Littleton, Archdeacon is not good. Ibid. LT 8 1 
according 5 Wes 3 OE 55 | 

to the Year Book the Word (Bank) in Brook ſeems to be miſtaken for the Word (Lancaſter.) j. | 


Br. Excom- 


Br Excom- 


| | | 85 | | cf 
Br. Excom- g. In Treſpaſs againſt the Commiſſary of the Ordinary, Excommunica. Y 
e tion pronounced againſt the Plaintiff by the ſame Comiſſary is no Plea in IL 
(+ Nonabilicy ; Fer he ought not to doit in his own Caute, Br. Ndnabi— v 
Aſniſe a- lity, pl. 55. cites 9 H. 7. 21. 36 . 

gainſt the e | _ . 4 
Archbiſhop of York and W. P. Excommunication was ſer forth which was at the Inſtance of W. P. 7 
& non Allocatur, and the Plaintift by this nor diſabled ; For they were they ſame Parties, and there. 7 
tere it ſeems that it was the Excommunication of the ſame Archoiſhop ; For it was brought in the 


Cuun'y of York. Br. Excommergement, pl, 13. cites 8 Aff. 29. Et conſimilis H. 5. in Treſpaſs 
5gaintt the Biſhop of Carliſle. Ibid. : | 9 5 


10. If a Biſhcp certifies an Excommengement into the Chancery, nad: 
in Time of his Predeceſſor, and the Contumacy &c. he ſhall have a Signifi- 
cavit thereupon ; Bur upon the Certificate of the Commiſſary or Official of 
an Excommengement in the Chancery, and of the Contumacy a Signi— 
ficavit thall act be granted. F. N. B. 65. in Principio. 

II. It a Biſbop be Defendant an Excommunication by the ſame Biſhgp 
againſt the Plaintiff thall not diſable him; and it ſhall be intended tor 
the ſame Cauſe if another be not ſhewed. Co. Litt. 134. a. 

12. When the Plea of Ex communication is allowed the Writ ſhall not 
abate, but the Entry is Quod remaneat loquela tine Die quouſque &c. 
$ Rep. 69. a. in a Nota of the Reporter cites 3 II. 6. 3. 3 E.4.8. 
3 AL 12. „ 


n 


(E) Excommunicato capiendo. 


| Roll Rep. 1 | ] ON an Excommunicato capiendo if it appears that tie 
36 pl. 30 L Ercommunication was by an Archdeacon ot a certain Place, 
$.C— itt ought to appear either exprefly or implicitip in the Certificate that 
Roll * the Matter for which the Excommunication was within his Juri 
5 & but“ > wa otherwile it is not good. My Reports 14 Jac. 9ar/44g's 
S. P. does aſe. | 3 | IDA | 
not appear. 2. 9 E 2. cap. 12, Clerks excommunicate may be taken on this Writ. | 
3. Before the Writ de Excommunicato capiendo al be granted, the 
| BO Tot | Contumacy and Contempt made by the Party unto Holy Church ought ro 
ix | be certified into the Chancery by the Biſhop, by Letters under his * 


— ; * 1 . b * 


1 
i 
1 
ö 
; 


Excommunication. $10: 

non But this Certificate by Letters may be made into the Chancery by a 

of Biſhop elect before he be conſecrated ; And alſo the ſame may be cer- 
Ef. tified by Letters from the Chancellor or Vicar-General, when the | 
Biſhop is beyond the Seas, or out of his Dioceſe, in remotis agend' &c. . 
_ And although the Biſhop be in his Dioceſe, yet the Certificate of the | 
er Vicar General by his Letters unto the Chancery, reciting that the 15 
15 Biſhop is in remotis agend* is good, and thall not be traverſed. And 1 
in Time of Vacation of the Bithoprick, the Certificate ought to be bk, 
” made by the Guardians of the Spiritualties tor the Time being, or by 1 
8 the * &c. if he be Guardian of the Spiritualties. F. N. B. wil 
_ 62. (N). e | | 9 
5 4. 5 Eliz. cap 23. S. 2. EnaQts that every IWrit of Excommunicato ca- a 
1 piendo, that ſhall be awarded out of the Court of Chancery againſt any Per- 1 
0 ſon within the Realm jhall be made in the Term, and returnable in B. R. in 1 
N the Term next after the Teſte, and the Writ ſball contain at leaft 20 Days + 
between the Teſte and Return. And the ſaid Writ fball be brought into 1 
B. R. and there in the Preſence of the Fuſtices opened and delivered of Re- j 
cord to the Sheriff or Deputy. And if the Writ be not duly returned, or any 1 
bh Default be in the not executing of the [aid Writs, the Fuſtices ſhall aſſeſs E. 
in ſuch Amercement upon the Sheriff or other Officer as ſhall be thought meet, 9 
A which Amercement ſhall be eſtreated into the Exchequer. | ii 
5. 8.' 3. The Sheriff ſball not be compelled to bring the Body of ſuch 100 
| Perſon named in the Writ into Court at the Day of Return, but ſhall only i 
9 return the Writ with Declaration briefly how he has executed the ſame, to 7 

1 the Intent that the Fuſtices may proceed according to this At. 

10 6. H. 4. On Return of Non eſt inventus a Capias ſhall iſſue, and Pro- 


clamation H be made for the Party to render himſelf on Pain of 101, 
and after another Capias and Proclamation, and Pain of 201. &c. 


4 J. F. 8. Priſoner not bai lable, and Sheriff for undue Return ſorfeits by 
« 0 J. : : „„ e | ME: bl, 
f , 8. F. 10. The Biſhip may accept a Submiſſion, | 909 
. 9. F. 13. If the Offender againſt whom ſuch Writ of Excommunicato 3 
capiendo ſhall be awarded, fhall not in the ſame Writ have a ſufficient Additi- 9 
7 on according to the Statute 1 H. F. cap. 5. or if in the Siznificavit it be not con- i 
# tained, that the Excommunication does proceed upon ſome Cauſe or Contempt . 
of ſome original Matter of Hereſy, or refuſing to have his Child baptized, or 75 1 
* to receive the Communion or to come to Divine Service, or Error in Mat- 2 
ters of Religion or Doctrine, Incontinency, Uſury, Simony, Perjury in the 1 
ö Eccleſiaſtical Court, or Idolatiy; then all Forfeitures limited againſt ſuch 1 
e, ſhall be void, and by Way of Pha to be allowed to the Party #1 

grieved. 


10. F. 14. And if the Addition ſhall be with a Nuper of the Place, then 
one Writ of Proclamation, Without any Pain expreſſed, ſhall be awarded in- 
to the County where the Off ender ſhall be moſt common!y reſiant at the Time 
of the awarding of the firſt Capias with Pain, returnable the Day of the 
return of the Capias. And if ſuch Proclamation be not made in the County 
where the Offender ſball be moſt commonly refiant, ſuch Offender ſhall ſuſtain 
1 10 Forfeiture for not yielding bis Body, 
5 II. It was held by the Court that the Statute of 5 Eliz. cap. 23. is 
8 to be intended not only of Excommunication for Criminal Cauſes, but in 
| any Other Suits there for Legacies, Probate of Wills, Tuthes, or other Cauſe 
| there. Cro. E. 144. pl. 1. Mich. 31 & 32 Eliz. B. R. Garrets v. 
Ful wood. . F F 3 
12. The Defendant was taken upon an Excommunicatio capiendo, 2 Ts. 89. 
atid becauſe it was not mention d in the Significauit, that he Was cmmo- Mich. 29 
rant in the Dioceſe of the Biſbop at the Time of the Excommunication So 5 B. R. 
. : 2 e ale of 
it was adjudged to be uncertain, and the Party was diſcharged. Mo, Rermondſey 
467. pl. 657. Mich. 39 & 40 ElIz. Beamont's Caſe, Unhabitants, 
| | | | which was 
| on S. P. but the Priſoner there was remanded. 


13. They 5 
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620  Excommunaication. 
And upon a 13. They of the Spiritual Court by Reaſon of Excommunication, or 
Significavit by Reaſon of any other Matter, are not to meddle with the Perſon of any 


* 


ge” 


—ñ — 


into Chance- 


ry the Writ Man, or to ſend any Proceſs to have the Body before them; and there- 
5 tne rit 3 | 1 5 

is iſſued of fore if any, for any Cauſe whatſoever, be excommunicated, and ſo con- 
Courſe, See tinues in Contumacy for 40 Days, they ought to certify it into the Chance- 


ab f 2 xy, and from thence to have an Excommunicato capiendo, but they of them- 
r . 


Ir Gaſe of the ſelves cannot award any Proceſs to take him; and it they might, the, 


King v. Writ of Excommunicato capiendo ſhould be in vain, Cro. E. 741. pl. 
Theed, 17. Hill. 42 Eliz. C. B. Smith v. Smith. Th 


14. None of the Penalties of the Statute 5 Elis. cap. 23. do extend ty 
the Proceedings upin Cauſe of Tithes, but only upon nine Cauſes belonging 


to Eccleſiaſtical Juriſdiction particularly expreſſed in that At, 2 Init. 


661. | | | | | 2 | | 

15, When a Plea of Excommunication is allowed, the Writ of the 

Plaintiff, againſt whom it is pleaded, ſhall not abate, but the Entry is 

Quod remaneat Loquela ſine Die quouſq” &c. 8 Rep. 69. Mich. 6 |ac, 
per Coke in Trollop's Caſe. El | | 

S. C.cited 16. The Defendant was taken upon the Excommunicato capiendo, 


2 o. 8 L . . Is PET'S | V3 . | 2 a | 
3 and the Signiſicavit was, that he was excommunicated for not anſwering 


29 Car. 2. Articles, and did not ſhew what thoſe Articles were; Per Curiam, it is 
per Cur. not good, and he was bailed ; and Coke Ch. J. cited 22 E. 4. that an 
who ſaid Excommuuication for certain Cauſes is not good. 1 Roll Rep. 136 
that though pl. 19. Hill. 12 Jac. B. R. Fox's Caſe, | | 


the Cauſe | 8 | 
was not any. of thoſe mentioned in the Statute of 5 Eliz. and ſo no Penalty is incurred, yet the Ex- 


communication may be good; and ſo tho' there be no Addition of the Miſtery, which revera is ne- 
ceflary to make the Offender to incur the Penalty according to Cro. Car. 198, Hughs's Cate, and jo. 
226. 8. C. where 1t is ſaid that by the Stature the Penalties there mentioned are diſcharged by ſuch 


Defect either of the Cauſe or Addition, yet neither the Impriſonment nor Excommunication are, 


17. Excommunicato capiendo may be in other Caſes than what are 
mentioned in the Statute, becauſe the Statute does not take away the Ex- 
com. cap. at Common Law, but adds a greater Penalty in certain Caſes 
mentioned in the Statute 5 Eliz. ſo that the Excom. cap. in the other 
_ Caſes ſhall be without Penalty; Per Windham J. Sid. 181. pl. 19. Hill. 
15 & 16 Car. 2. B. R. Anon. D To | 

18. One Bonnefield was brought into Court upon a Cap. Excom. and 
was moved to be delivered, becauſe of a Miſuoſmer, the Capias being 
againſt one Bromfield; Per Twiſden J. you canot plead that here to a 
Cap. Excom. you have 20 Day in Court, and we cannot bail upon this, 


but you muſt bring your Action of talſe Impriſonment. Mod. 70. Mich. 


| 22 Car. 2. B. R. Bonnefield's Caſe. e 
* Though 19. One taken on an Excommunicato capiendo was diſcharged, be- 


g wlhgs cauſe the Writ Excommunicato capiendo was not. delivered into this 


out of B. R. Court and * inrolled, as is required by the Statute, Vent. 309. Paſch. 


are never 29 Car. 2. B. R. Anon. 
entered at | | 2, | | f 5 5 
Large upon Record before the Return, as in Strictneſs they ought, yet this Writ is always entered 


at Large upon Record, and the Entry is Deliberat' fuit in the Preſence of rhe Juſtices to the Sheriff 
Exequend'; Per Parker Ch. J. 10 Mod, 3 52. Hill. 3 Geo. 1. B. R. The King v. Theed, & 


* Upm 20. The Court doubted whether they could diſcharge him on a 
pleading Motion, or that he ſhould be driven to * plead this Matter; and it was 


e 0 ſaid the Courſe had been both Ways. Vent. 338. Paſch. 31 Car. 2. 


charged. B. R. Anon. See Parker's Caſe Cro. E. 55 3. 
Cro. J. 566. VCP 


Anon. 


21. Deſendant 


2 eee 


ww HH Wy 4.4 = © 3 


And a Precedent was ſhewn that in 39 Eliz. upon ſuch Plea pleaded the Party was 
diſcharged, Ibid, 2TT ˙—˙.ß. 7½ni.————. —— ———————— ieee 


F ̃ õ . . . 


© WY BS 


s Elis. and the Significavit did nor expreſs the ſame, the Remedy ex- 
preſly appointed upon that Statute is a Hab' Corpus, and on the Return 
of it the Parties ſhall be diſcharged. But it being then alleged that an — The 

Appeal was brought, and Security given to profecute it with Effect, a ſtanding 20 
Superſedeas was awarded, the Lord Chancellor ſaying that the Appeal Days excom- 


municated 


was a Superſedeas of itſelf. Vern 24. pl. 19. Mich, 1681. The King v. need not be 


Sneller, Ruſſel & al'. in the Writ. 
. | | 3 1 5 10 Mod. 71. 
Anon. — But it ought to appear in the Writ that the Cauſes for which &c were of Spiritual 


Conuſance, and therefore In quodam Negotio concerning the Correction &c. of Manners is too ge- 
neral. 10 Mod 3 50. The King v. Theed. But where it expreſſes Cauſa Defamationis gene- 
rally, it was held well enough. 10 Mod. yr. Anon. , | 


22. On a Habeas Corpus the Return was, that F. was taken and in 12 Med. 
Cuſtody by a Writ of Excommunicato capiendo, and the Excommuni- 44. 8 
cation was in the Writ recited to be Pro quibuſdam Cauſis ſubſtractionis aldcavir 8 
decumarum five aliorum Furium Eccleſiaſticorum; The Court reſolved, altogether 
that the Return was uncertain 3 for that the alia Jura might be ſuch uncertain | 
Matters as were out of oa? fr pay 2 and they ought to ſhew the 0 me oe. 
Matter was within their Juriſdiction; for of that the King's Courts are ase. 


to be Judges, and not they themſelves. The Cauſe of Excommunication Ch I. the 


muſt be ſet forth in the Writ. 1 Salk. 293. pl. 1. Mich. 12 W. 3. B. R. Writ of 


xcommus- 


The King v. Fowler. 


nication 


need not ſpecify the Cauſe. but is well Generally Pro Contumacia, and cited F. N. B. 63. and Reg. 


Orig. 65, but the Significavit ought to expreſs the Cauſe; But ſince the Statute of 5 Eliz, by which 
the Wrir is firff to be brought into this Court, and to be delivered of Record to the Sheriff, who is to 
return it hither, the Cauſe ought to appear ſpecially in the Writ, becauſe otherwiſe the Court can. 
not know how to follow the Directions of the Statute. — But the Doubt was * whether the 
Court could quaſh the Writ here for this Uncertainty, or whether the Party ſhould not go into 
Chancery, where the Significavit, which was only recited in the Writ, was, and move there to 
have the Writ ſuperſeded quia erronie emanavit. And as to that Northey argued, that the Stature by 
directing the Capias to be delivrred to the Officer of Record here, and returned here, did implied- 


ly give the Court Power over it; and cited 2 Cro. 566, 567. Cro. Car. 196. Jo. 226. Mo. 667. 
Per Holt, it the Writ be bed, and by the Statute made returnable here, it is fit we ſhould have 


Power over it; for when a Writ is gone out of Chancery returnable in another Court, that Court 
wherein it is returnable are the Judges of the Validity of it, and therefore we ought to have the 
Writ itſelf here; and it it prove not good, to quaſh it Quia minus ſufficiens in Lege, and then ſend 
a Superſedeas to the Sheriff; but this ought not to be upon a Habeas Corpus, but upon the Return of 
the Writ by the Sheriff. And at laſt he ſaid he thought they were wrong upon the Habeas Corpus, 


becauſe it was a good Return to the Habeas Corpus that he was committed upon an Excommunicato 


capiendo, without any more; and let the Writ be quaſhed Niſi in a Week, and Superſedeas Niſi; 


and that was the Rule. 12 Mod. 418, 419. Mich. 12 W. 3. The King v. Fowler. 


Id. Chancellor ſaid that the Caſes of the King v. Fowler, and of the Biſhop of St. David's, 1 Salk. 


2093, 294. may be good Law, as they were after the Writs return'd and fil'd ; and yet this Court could 
not be ouſted of its Juriſdiction in the mean Time, before the Return and filing of the Writ in B. R. 
Abr. Equ. Caſes 416. in Caſe of Barlow v. Collins, | | | 5 


23. At Common Law the Writ De Excommunicato capiendo was a Lgꝗ. Raym. 
wa) s general pro Contumacia, not containing a Special Cauſe; and the Rep. 618. 
Writ was returnable in Chancery, and founded on a Significavit or Cera Gould J. 


tificate of the Biſhop, which Certificate ſer forth the Cauſe before, and 1 


the Party could not be diſcharged but by Superſedeas in Chancery if ther there 


the Cauſe were inſufficient; But now the Cauſe muſt be ſet forth in the was here 
Writ De Excommunicato itſelf, becauſe by the Statute 5 Eliz. the Writ EOS. i 
is made returnable in this Court, Which would be to no Purpoſe it the Fe 


Cauſe were not to be ſer forth in the Writ, and this Court judge of that Word (Gve) 


Cauſe. 1 Salk. 293. P. Mich. 12 W. PR R. The King v. ſeemed to 


Fowler. him to be 
accumula- 


24. Before the 5 Eliz, there were no Diſcharges in this Court on v gu 
Excommunicato capiendo's but where a Man was Ex communicate pend- by the Opi- 


ing a Prohibition; Now the Caſe is altered, ſor this Court may quath nion of Holt 
; : | P 6 R : f | 


the 


and by Holt 
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and Turton the Writ of Excommunicato capiendo, or award a Superſedeas, becaufs 

. AL, this Court are Judges of the Cauſe, and have it betore them, and 8h 
1 N ' Party cannot go into Chancery for a Superſedeas now, becauſe the Writ is u. 
ordered the furnable here, Accordingly the Writ was quaſhed, and this Special Eg. 
Clerk to en- try made on the Habeas Corpus, viz. that the Party was diſchargeq 


att td. i 
head 


Excommunication. 


ter upon the becauſe the Writ De Excommunicato capiendo was quaſhed, 1 Salk: | 


"I _ 293, 294. Mich. 12 W. 3. B. R. The King v. Fowler. 

Party was 1 i a heees : 3 Fl Ye 
diſcharged, becauſe the Writ was quaſhed; and faid that if in this Caſe the Writ had been « j, 
Cauſa Subſtractionis quorundam Jurium eccle ſiaſticorum“ it had been well; And ſo if it had been 
« etaliorum or aliorumque“. S. C cited by Holt Ch. J. that that Writ was qu»ſhed for Uncer. 
tainty. 7 Mod. 57, 58. Ibid. 117. Holt Ch. J. cited 8. C. as thoroughly conſidered, not only 
as to the Proceſs with Penalty but alſo whether it was not neceſſary, ſince the Court is to award fu. 
ture Proceſs, to know the Cauſe: of Excommunication in the Writ? and the Court thought it to be 
ſo, becauſe the Chancery has no Power on the Writ, but what Power they had is by the Statute 
5 Eliz. given to B. R. And where the Statute ſays, That in Caſe it be one of the nine Cauſes B. R. 


the Writ of Significavit, and ſo the Cauſe muſt appear upon the Writ. | 


| ſhall award Proceſs with a Penalty, this Court by neceſſary Conſequence of Law is made Judges of 


| $.C cited by 25. In an Excommunicato capiendo, the Recital of the Sjenificavit 
or . 


). was, that the Party was excommunicated for not paying Coſts in quolen 
7 Mad 3 | 1 * | 
Mich. 1 Ann. Negotio puerorum Educationis ſive Inſtructionis without any Licence in 
B. R as fhat Part firſt bad and obtained; this was quaſhed for the Uncertainty, 
quaſhed ae - becauſe it might be in teaching to dance or fence, and not Letters, 
cordingly. 1 Salk. 294. pl. 2. Hill. 13 W. 3. B. R. The King v. Hill. 

26. A. in Execution is not chargeable with an Exconimunicato capi- 

endo. ) Mod. 114. Mich. 1 Ann. B. R. The Queen v. Lee. 


27. But Holt Ch. J. agreed, that if he were taken by Excem' Cap 


firſt, and brought up here by Habeas Corpus to anſwer an Action in 
this Court, then he ſhould be turned over to the Marſhal, charged with 
Excom. Cap. ; But here there is a Proceſs our of this Court, which gives 
him a Day here, which the Excom. Cap. does not; and the Reaſon of 
that is, becauſe he cannot be in two ſeveral Priſons at once. 7 Mod, 
115. in S. C. ? 5 5 Fe Pos 

28 Biſhops are ſuliect to be excommunicated, and if an Excommunica- 
to Capiendo ſhould not lie againſt them, there would be a Judgment 


without a Power of executing it, which is abſurd. Held per tot. 


Cur. 2 Ld. Raym. Rep. 817. Mich. 1 Ann. The Queen v. St. Da- 
vid's Biſhop. _ 5 8 

29 It was moved to quaſb a Writ De Excom' Cap'. Firſt Exception 
was to the Significavit vpon the Excom' Cap', that it did ot therein 
appear, that the Perſon was commorant intheDioceſe and cites Mo. 466, 467. 
2dly, That it does not appear there were 40 Days between the Excom 
and the Significavit, that fo the Party may reconcile himſelf to the 


Church before the Excom, Cap. iſſues cites Cro. Car. 82. The Significa- 


vit is recited in the Excom' Cap'. This Writ is returnable in B. R. 
and after it is ſo returned, this Court may well quaſh it if it be a bad 


Mit; but beſore it is returned here, the Chancery upon Motion, it it 


be a bad Writ, is to grant a Superſedeas to it; As to which the Court 
ordered Precedents to be ſearched. A third Exception was, that it did 
not appear, that the Excommunication was /rnce the laſt General Pardon, 
| which Exception the Court ſeemed to allow. II Mod. 172. pl. 12. 
Paſch. 7 Ann, B. R. The Queen v. Dig. 


30. Alſo it was moved to quaſh an Excom' Cap', for that it did not 
appear in the Writ that the Crime alleged was of Eccleſiaſtical Conuſance; 
It was anſwered, though that Matter does not appear in the Writ, yet 
it appears throughout the Proceedings, that this was a Cauſe before the De- 


8 But the Court held, it ought to have fo appeared in the Writ, and 


Www _,. +4. - a. Fog fg eS 


leg ates, and therefore it ſhall be intended of Eccleſiaſtical Conuſance; 


tthere- 


| Caſe, whether, after the 


ART * 
3 — — 2 2 


— 


2 communication. 3 


_ therefore held the Writ . * and quaſhed it. 11 Mod. 153. pl. 13. 


Paſch. 7 Ann. B. R. The Queen v. Haynes. 
31. Alſo it was moved to quaſh another Writ of Excom* Cap', for 
that it only recited t9 be for a Matter of Tithes or otber Things (Matters) of 


Escclgſiaſtical I uriſdict ion, and did not ſet forth what Things (or Matters) 


particularly; and the Writ was quaſhed tor the ſaid Uncertainty ; and 
tor that it being laid disjunGively, or other Things, ſhewed that it 
might be ſomething elſe ot Eccletiaſtical Conuſance beſides Tithes, and 
what that it is does not appear. 11 Mod. 173. pl. 14. Paſch. J Ann. B. R. 
The Queen v. Blower. . : 1 | . 
32. An Ex communicato Capiendo having been awarded was on 
Motion ſuperſeded before the Return of it for the Generality of the Signiſica- 
dit whereon it was awarded, which was only that the Party was excom- 


municated iz quadam Cauſa Appellationis && Onerelę; for the Chancellor 
held clearly, that til the Return of the Writ the Court of B. R. cannot 


relieve him, and if this Court cannot help him neither, till the Return 


ol the Writ, he muſt in the mean Time lie ia Priſon, and this he was 


clear in, without e Sway the Queſtion which was made in this 

rit returned and filed in B. R. according 
to the Stat. 5 Eliz. that Court had not the ſole Power of proceeding on 
it? for till the Writ returned and filed there they had nothing to do 
with it, either by way of Quaſhing or Superſeding it on Motion ; and 
two Precedents were cited, 10 Geo. 1. where ſuch Writs had been /uper- 


ſeded quia improvide eman before the Return in B. R. Abr. Equ. Ca- 
ſes 415, 416. Hill. 1927. Barlow v. Collins. 


33. And Ld. Chancellor ſaid, that at the Common Law the Excommu- 


nicato Capiendo was act returnable till the Pluries, but went firſt, and 


then an Alias; and if that nor obeyed, then a Pluries ; and it not then 

returned, then an Attachment to the Sheriff. Abr. Equ. Caſes 416. Hill, 

1727. Barlow v. Collins. Os i = 
34. One that had been a Priſoner in Newgate for Debt, but ſince remo- 


wed to the Fleet, is excommunicated; The Court of Chancery will not di- 


rect the Curſitor ro make a Writ of Excom* Cap' to the Warden of the 
Fleet, but the Writ may be directed tothe Sheriff, who may return Non 
eſt Inventus, and on his Return B. R. ay grant an Habeas Corpus, and 
thereon charge him with an Excom' Cap'. 3 Wms's Rep. 53. Trin. 1730. 
Strud wicke's Caſe. 85 5 | 

35. All Writs of Excom' Cap' muſt be returnable in B. R. 3 Wms's 


Rep. 55. in S. C. 


8 F « 
. 2 ; » 1 . 5 


(E. 2) Proceedings on the Capias. 


1. IF the Excommunication be unjuſt, that is, if the Party be excom- 


municated for a Matter which belongs nut to the Eccleſiaſtical Conu- 


; ſance, and taken by Force of the King's Writ, then the Party grieved ſhall 


have a Writ out of the Chancery to the Sheriff, to deliver h1m out of Priſon. 
S266. 2 NN 5 
2. One taken upon an Excommunicato Capiendo was brought into 


B. R. by Habeas Corpus, and on Cauſe ſhewn he was bazled by the 
Court De Die in Diem, but neither the Sheriff nor Juſtices of Peace in 
the Country can bail ſuch a one; Cited by Yelverton J. as reſol ved in 
one Keyſer's Caſe; and in the principal Caſe all the Court, præter 


Williams J. did agree that a Perſon taken by Capias de Excommunicato 
5 1 5 „ Capiengo 
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Capiendo upon the Stat. 5 Elis. cap. 2 3. and who was brought to the Bar 
by Habeas Corpus, was bailable, Bulſt. 122. Paſch. 9 Jac. Anon, 
3. It an Excommunicato Capiendo is returned in B. R. though it is 


for none of the nine Cauſes mentioned in the Statute 5 Eliz. yet per Coke 


Ch. J. Proceſs ſhall iſſue in B. R. always till the Party is taken, and ſhall 
not reſort to Chancery for a new Original, Roll Rep. 174. pl. 9. Paſch, 
13 Jac. B. R. Steile Cafe. = | 

4. But it was held per Cur. that if Proceſs be awarded here, where it 
is not for any of the nine Cauſes, yet the Party ſhall not avoid thy 
Penalty without pleading it; becauſe it is expreſſed in the Statute that 
the Penalty ſhall be avoided by Plea ; but the Clerks ought not to 


make any Procefs with a Penalty, when it appears that it is not for any 


ol the nine Cauſes; For this is only to vex the Subject. Roll Rep, 
174. pl. 9. Paſch. 13 Jac. B. R. Sterling's Caſe. 5 


5. The Writ de Excommunicato Capiendo was not returnable by the 


Sheriff until the Statute 5 Eliz. cap. 23. Per Coke Ch. J. 3 Bulit, gz, 
obirer, Mich. 13 Jac. 


Roll Rep. 6. A Sentence was in the Eccleſiaſtical Court, that upon a Contract 


377. pl. 32. the Defendant ſhould marry the Plaintiff. He did not do ir, for which 
2 v. Cauſe he was excommunicated. The Defendant appealed to the Delegates, 
33 which was remitted to the firſt Court, who ſentenced him again, and there 
ir, that the alſo he was excommunicated for Non-pertormance ot the Sentence; 
Abolurion whereupon he appealed to the Audience, and then had Abfolution, He was 


in the 8 taken upon the firſt Excommunication by a Capias Excom', and 
Ence Was 


ſpecial, viz. brought an Habeas Corpus in B. R. Ir was refolved, that %e Abſolu. 
| of this laſt tion for the latter had not purged the firſt Excommunication, quia Eccleſia 


Excommu- decepta ſuit, they having no Notice of it. 2dly, They agreed that the 


Fe Appeal does not ſuſpend the Excommunication, although it might ſuſpend 


Ch. J. faid, he Sentence. Mo. 849. pl. 1155. Paſch. 14 Jac. B. R. Powel v. |at- 


that when man. 

a Man is | | | 8 . e 5 | 
abſolved he is put in Gremio Eccleſiæ, and if this be ſo, why ſhould not this be an Abſolution for 
both Excommunications ? To which the Reporter adds a Remark, that it ſeems it would be ſo it the 
Abſolution had not been ſpecial, viz. as to this Excommunication, as if it had been general, viz. 


hat he ſhould be received in Gremium Eccleſiæ. 


y. Upon an Excommunicato Capiendo, the Plaintiſ pleaded the 
Statute of 5 Eliz. and becauſe he was not delivered by the Sheriff into 
B. R. being taken upon the Capias, he was therefore diſcharged, and a 
Precedent thewn, that in 39 Eliz. upon ſuch Plea pleaded, the Party 
Was diſcharged ; for it was faid, that they ought to purſue the preciſe 
Form, that the Wrir ſhould be brought and delivered opegly in Court, 
otherwiſe it is void, and not warranted by the Statute. 
$67. pl. 2 Paſch. 18 Jac. N R. Ann. | 
8. B. was ſued in Cauſa Defamationis in another Dioceſe than where he 

_ dwelt, and not appearing upon Citation was excommunicated, and upon 4a 
| Significavit an Excommunicato capiendo was awarded, Exception was 


taken to the Citation, being out of the Dioceſe, and it was held ill. 


Then it was objected that the Caſe of Defamation is not within the Sta- 
tute 5 Eliz. cap. 23. and then the Statute enacts that it ſhall be void; 
Bur the Court anſwer d that he ſhould have averred it by Way of Plea ; 
and the Clerks ſaid that he ſhould have ſued an Habeas Corpus, and 
have pleaded it upon the Return. But che Plea was taken De bene eſſe 
and the Party bailed. Atrerwards on its being moved again all the 
Court held the Impriſonment nor diſcharged by this Statute, Lat. 174 
204. Hill. 2 Car. Brown's Caſe. 5 „ 


9. Upon a Certificate from the Cha 


piendo, and impriſoned ; Reſolved, he was not duly imprifoned, be- 


Cro. J. 566, 


1 ncellor of Norwich in the Chan- 
cery of Excommunication, he was taken upon an Excommunicato ca- 


caule 
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cauſe by the Stacure of 5 Eliz. the Writ oupht to have been brought into 
B. R. and to have been znrolled and delivered of Record to the Sheriff ; 
which not being done he was diſcharged. Cro. C. 583. pl. 9. Paſch. 
11 Car. B- R. Parker's Caſe. a | ES 

10. An Excommunicato capiendo in Durham not being returned into 


Chancery here nor into B. R. here, a Habeas Corpus was moved tor, 7 


but denied per Cur. becauſe in County Palatine the Significavit ought to 


be returned in Chancery there, as in the Chancery of the Grand Seſſions in 


Wales, and not hither ; beſides this ſhould be moved in B. R. there for 
Habeas Corpus who may diſcharge within the Statute, 2 Keb. 58). 
pl. 1. Hill. 22 Car. 2. B. R. The King v. Go Wer. 1 
11. Upon a Significavit on Excommunication for Maintenance Pendente 
lite in Suit for Alimony, becauſe on a former Eſtreat it had been pleaded 
in the, Exchequer that this Cauſe of Alimony was not within the Sta- 
tute, the Court granted a Stay of Proceſs, becauſe this appeared on che 
Body of the Significavit z but it Proceſs had iſſued here tor the Fine on 
the Statute, they muſt have pleaded ir here, as Want of Enrolment 
&c. 2 Keb. 854. pl. 4. Hill. 23 & 24 Car. 2. B. R. Read v. Ux'. 
12. The De fendant being taken upon an Excommunicato capiendo 
was diſcharged, becauſe the Writ was not delivered into B. R. and enrolled 
there, as required by the Statute 5 Eliz, Vent. 309. in a Nota, Paſch 
29 Car. 2. B, R. Anon. 82 og 
13. The Detendant, a Feme Covert prayed to be diſcharged of a 
Capias upon Excommengement returned hither for Noupayment of Coſts 
en Libel againſt her for Incontinence, tor that it was not within 5 Elis. 
tap. 23. H. 12. which the Court agreed, and the Capias was diſcharg'd. 


But it was ſaid by Rainsford and Jones, (tne reſt being abſent) that had 


ſve been taken by an Excommunicato capiendo is had not been avoidable but by 


Plea &c. 3 Keb. 836. pl. q2. Mich. 29 Car, 2. B. X. The King v. 


Coats. 1 

14. In an Habeas Corpus the Return was, That the Party was taken 
upon an Excommunicato capiendo. It was moved, that che Party 
might be diſcharged, becauſe upon Search it appeared that the Writ had 


nc been 1nrolled in this Court; tor fo it ought to be by the Statute of the 
5 Eliz. though the Writ iſſues our of Cbancery. The Court doubred, 


whether they could diſcharge him upon a Motion, or that he ſhould be 


driven to plead this Matter? And it was ſaid the Courſe had been both 


Ways; See Parker's Caſe 3 Cro. 553. But the Party was afterwards 
diſcharged ; ut opinor. Vent. 338. Paſch. 31 Car, 2. B. R. Anou. 


. 


15. F. was brought up upon a Habeas Corpus, where was returned Ld. Raym. 


the Warrant from the Sheriff for raking him, and that was upon a 
Writ of Excommunicato capiendo tor Subſtraction of Tithes and other 


Rep. 618. 
S C. and the 
-Writ was 


Eccleſiaſtical Duties; and Holt Ch. J. and the Court held, the Writ of quaſhed for 


Excommunicato capiendo itſelf olig ht to be returned; and it is not ſufficient Uncertainty, 


70 return the Warrant, becauſe ine Warrant may be wrong when the 
Wirir is right; and though the Warrant may be wrong, yet if the 


Writ is right, the Party is rightfully in Cuitody of rhe Sheriff; and 


the Writ was quaſhed. 1 Salk. 3 50. pl. J. Trin. 12 W. 3. B. R. The 
King v. Fowler. | Ein 


16. C. was brought upon a Habeas Corpus, and the Return was, 


that he was arreſted upon an Exconimunicaro capiendo; And there was 
a fatal Exception to the Writ for the Uncertainty of the Cauſe, (it 
being Pro non Reparaticne ſortis ſug munimentorum Cumeterit de B. which 


was agreed by the Court to be uncertain aud bad) and yer they would 
not diſcharge him upon the Habeas Corpus, bur cempelled him to procure 

the Il to be returned ; And then they deterred to quaſh the Writ, be- 
_ cauſe the Defendant was not preſent in Court, as he ought to be. Ld.” 


Raym, Rep. 620, Trin. 12 W. 3. Curſon's Caſe, 
e e 1᷑). The 
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7 Fxcemmunication. 


Mod. 82. 17. The Defendant was excommunicated Pro quodam Cauſa Factitati. 
The (Queen %s Maritagii, and taken on a Capias with a Penalty, and brought u 

e by Habeas Corpus; It was objected to the Writ, thst this being not 
way, S C. one ot the nine Cauſes mentioned in the Statute 5 Eliz. cap. 23 there 
the Court ought not to be a Penalty in the Writ ; ard 2dly, that the Defendant 
declared that had no Addition; The Court held that for any of the nine Cauſes menti. 
no ier . oned in the Statute there ought to be a Capias with. a Penalty, and an Ad. 
her, and cb dition in the Writ ; but in other Caſes there needs no Addition ; and though 


ſhe was re- there was a Penalty, yet the Court would not diſcharge the Party of 


_— the Proceſs bur the Penalty only; But that tor Want of Addition in 
1 1011 


Ch. f. faid Caſes where that was neceflary the Party ſhould be diſcharged upon 
| that the Rea Motion. 1 Salk. 29. pl. 4. Mich, 1 Ann, B. R. The Queen v. Sang- 
ſor of the Way. | | | | | 5 by 


Adaitiorns © 


beirg requiſite by the Statute in the „ine Caſes, and none other <vas in order to a Preclanaticn and Pe. 


zalty, but that to an Impriſonment by Virtue of an Excom' capiendo, there was no Occaſion for it. 
And Holt would not determine in the pretent Caſe whether the Writ, being with Proclamation and 
Penalty, whereas it ought not to be ſo, made the Whole naught or only Quoad the Proclamation 


and Penalty. 


7 nog. 56. 18. The Defendant being taken upon the Capias, and in Newgate, 
an 117. f 


8. C. largely mo ed tor an Habeas Corpus, and being brought into Court, it appear- 


debated, and ed by the Return that e Writ of Excom' cap' was net get returnable, 


the Defen- The Court held that he ſhould nct be allowed to plead, wr move 10 quaſh 


dunt was 

cr\charged. Sjpnificavir, which is in Chancery, yet that Wir is inrolled in B. R. 
before it goes to the Sheriff, which Inrolment is to inlorm the Court 
that at the Return of the Excom' cap' they may award father Proceſs 


as the Cafe requires; and that zf by the Recital of the Significavit it ap- 


pears that there was no Cauſe fer the Writ, B. R. may quaſh it, but the 


Chancery cannot, though the Significavit is there. 1 Salk, 294 pl 3, 
Mich. 1 Ann. B. R. The Queen v. the Bithop of St. David's. 


41 * 


the Mrit before it was returnable; and that though the Writ recites the 


(F) Abſolution. 


1. NNX THERE a Biſhop here excommunicates a Party upon a Cauſe 


which does not belong to him, the King may write to him 10 ab- 


ſolve him, and if the Biſhop refuſes, the King may ſeiſe his Temporalitics. 
Br. Excommengement, pl. 5. cites 14 H. 4. 14. | es 
2. Where a Man who is excommunicated brings Action, and pending 
the Writ, and before that the Parcl be put without Day by the pleading 
of the Excommunication he obtains Abſolurion, the Plea ſhall proceed; 


quod nota ; And fo ſee that a Man may be diſabled and able, pending 


one and the ſame Writ. Br. Nonability, pl. 3. cites 3 H. 6. 39. 40. 
3. Where a Man is excommunicated in a Court Spiritual for a Cauſe 
which ought not to be in the Spiritual Court, by which Prohibition 


is granted, there the Ordinary ſhall be compeiled by Frogs Contempt 


to abſolve him. Br. Excommengement, pl. 17. cites 22 E. 4. 29. 


4. Prohibition is directed to the Spiritual Court, and nowithfanding 
this they ſuſpended the Party, Writ ſhall iſſue to the Bithop to alſolve 


him, bur the „irt Writ ſhall not be with a Pain, Br. Excommengement, 
pl. 22. cites 13 H. J. 14. . I 


F. It a Man is excommunicated for an Offence which is pardoned, or for 


a Cauſe which appears to be not of Ecclefraſtical Conuſance, and this being 
thewed to the Biſbop, and he refuſes to abſolve him, ſo that he is now 


_ diſabled. 
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difabled to ſue any Writ of the King, an Action on the Caſs lijeth 
againſt him. 12 Rep. 76. Mich, 8 Jac. and cites Dr. and Student lib. 
2. cap. 32. fol. 119. PRES OP 

6. Alſolution by the Archbiſhop is not ſufficient, becauſe ir ought to Cro. J. 83. 


* 


be by the ſame Biſhop, unleſs it be by Appeal. Mo. . pl. 1070, P!5 Mich, 
Mich. 3 Jac. B. R. Ld. Aburgavenny v. Edwards, 149+ "P C7; Jac BR. 


Baker v. 
Gough, 


held that the Abſolution under the Teſſe of the Archbiſhop is not ſufficient, but it ought to be under 


the Teſte of the Biſhop that excommuaicated him. 


J. Abſolution Eccliſia decepta by abſolving a later Excommunication 
does not abſolve or purge a former Excommunication. Mo. 850. pl. 
1155. Paſch. 14 Jac. B. R. Powell v. Hanman.. „ 


1 


—— — 
— 7 


 (G) Prohibition, or other Remedy. See F. N. B. 
I. Ttachment upon a Prohibition iflued againſt the Ordinary of gr. Ordina- 


x L. becaule the Feme of the Plaintiff was excommunicated for ry, pl. 1). 

ſaying that the Abbot of G. would have made her his Whore, and kept her eites S. C. 
in his Chamber tor it, of which Impriſonment the Baron of the Feme | 
had Writ ot Falſe Impriſonment of his Feme, and becauſe Action 
the reof was at the Common Law Prohibition was granted, and Proceſs 
to the Bijhop to aſſoil him, which he did net do, but he came and ſaid in 
Excuſe ot the Contempt that he was always ready to have aſſoiPd him if 
he would have ceme to him. And per Choke now the Contempt is con- 
teſs'd; For he might have aſſoil d him by Proctor in his Abſence, Br. 
Attachment ſur Prohibition, pl. 12. cites 22 E. 4. 29. 7 

2. It a Man be excommunicated where he ought not to be, as after a 
General Pardon &9c. being negligent ſues not a Prohibition but remains 
excommunicate for 40 Days, and upon Certificate in Chancery is taken 
by Excommunicato capiendo, no Prohibition lies becauſe he is taken by 
the King's Writ. And if Prohibition be granted it will not deliver the 
Party. But tor Remedy, 1ſt. He may have a Writ out of Chancery to abſolve 

Vim, as he may in all Caſes where Excommunication is againſt Law, cites 
14 H. 4. fol. 14, and 7 E. 4. 14. Secondly, If he thews his Cauſe to 
the Bithop, and requeſts him to abſolve him, an Action on the Caſe lies. 
againſt the Biſbep for refuſal, 12 Rep, 76. cites Dr. and Stud. Lib. 2. 

cap. 32. fol. 119. RS Or Tg: Oo 5 
3. If a Man be excommunicated, a Prohibition ſhall aſſoil him, Per 
Holt. Ch. J. 12 Mod. 311. Mich, II W. 3. | Fs. 


— 


(H) Pleadings. 


1. VO Executors brought a Writ of Debt againſt one J. N. who gr. Excom- 
came and ſaid that the one Executor was excommunicated, mengement, 

and ſhew'd forth Writ of the Biſhop which teſtified it, and becauſe the pl. g. cites 
Opinion of the Court was, That the one thall not have Action without SS 
the other ; he who was excommunicated was demanded and did not come, 

by which he was /ever'd by the Court, becauſe the Court would not 
record his Preſence, and the other was receiv'd to ſue alone. 42 E. 3. 

13. b. pl 14. 8 5 555 
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528 Excommunication. | 
2. Excommunication was pleaded in the Plaintiff in Attachment upon 
2 Probibition at the Suit of rhe Detendant, and the Plaintiff fail that 
the Excommunication was for the Cauſe contain'd in the Prohibition, and fo 
tb Hue. Thirn faid this thall be tried per Pais, and then it is perem 
tory, and the Plaintiff ſhall recover his Damages upon the Iſſue found 
tor him, which all the Juſtices denied; and yet after the I ue was talen 
as above, and the Niſi Prius granted, quod nota, and ſo it ſeems Per- 
emptoryj. Br. Peremptory, pl. 7. cites 3 H. 4. 3. 5 
8. P. For if 3. In Attachment upon a Prohibition the Defendant pleaded Not Guilty, 
ir de tried and after pleaded Excommunication to the Perſon of the Plaintiff at the Su 
for the o the Defendant, and ſhewed Letters of rhe Bithop thereof, and the 
Plaintiff, Plaintiſff ſaid that it was for the ſame Cauſe, et non allocatur Without ſay. 
1 ic by Averment by which they were at ſue, if it was for the ſame 
bur Trial | Cauſe. Br. Examination, pl. 14. cites 3 H. 4. 3. 


by Jury | 3 5 725 
ſcems to be peremptory. Br. Excommengemeng, pl, 6. cites S. C. 


= * — — — oo - — — 


4 In Detinne the Garniſbee who came in by Scire Facias a Latere in 
Writ of Detinue was permitted to plead an Excommunication in the Plain- 
_ tiff ; quod nota per Cur. by which he ſhewed Abſolution pending the 
Writ; Weſtbury faid he was once diſabled pending the Wrir, Judg. 
merit &c. Er non allocatur. Br. Excommengement, pl. 1. cites 3 H. 6. 
35. 39, 40. . ps ES 5 

8. F. Ibid. F. He who pleads Excommunicution in the Plaintiff ſhall ſpem Letters of 
pl 1 F be Biſbop, teſtitying it preſently, for it is dilatory. Br. Monſtrans, pl. J. 
3 1. . 7 cites 20 H. 6. 1. 25. e | : 
6. In Treſpaſs Defendant pleaded Excommunicartion in the Plaintiff, 
The Plaintiff ſaid that he had appeal'd according to the Laws of the Church 
to the Court of R. c. But Newton thought this did not make him able 
to ſue till the Excommunication be revers'd, Br. Excommengement, 

pl. 3. cites 20 H. 6. 25. 1 


J. Excommanication pleaded in the Plaintiff at the Niff Prius, the 


Defendant thewed thereof the Letters of the Biſhop. Br. Excommenge- 
ment, pl. 8. cites 36 H. 6. 17. e | ES 


8. Note, that the Prayee to be receiv'd cannot allege Excommunication 


in the Demandaut, quod nota, The Reaſon feems to be inaſmuch as 
che Yeuant has admitted him able betore. Br. Excommengemenr, pl. 18. 
cites 2 E. 4. 27. : | RO EEC 
9. In Frover the Defendant phaded Excommunication in the Plaintiſf, 
and ſhew*d the Letters of che Biſhop certifying it, but did not jſhew in 
_ the Plea nor in the Letters the Time when he was excommunicated, and 
perhaps it might be before the laſt Continuance, and then rhe Plea was 
laid not ro be good; and refoly'd accordingly by all the Juſtices. Cro. 
J. 82, 83. pl. 6. Mich. 3 Jac. B. R. Baker v. Gough. „„ 
10. In pleading Excommunication the Defendant muſt he the Let- 
ters of Excommunication, Heath's Max. 21. 7 8 


"Ons 8 . 11. Sentence was given againſt the Defendant in the Chancellor's 
Pl. 9 Hug 
Cale 8 C 


mentioned Pieaged that there was no Addition in the Significavit, according to the 


of the want Statute 5 Eliz. and fo he prayed to be diſcharged ; Bur per Curiam, be 
2 N Penalties mentioned in the Statute are diſcharged, but not the\Excommunica* 


demnation lion, nor Commitment thereon. Jo. 226. pl. 3 Hill, 6 Car. B. R. Hughes 


being in the V. Bendy. 
Vice-Chan- | 


cellor's Court for Coſts, and it was reſolved that though the Significavit did not mention any of the . 


Cauſes in the Statute of 5 Eliz. but is tor the other Cauſes, viz for Coſts, yet the Excommunication 
is good; But it any Caplas with Proclamations and Penalties therein are awarded, theſe Penalties and 
_ Forfeitures arè void, unleſs the Siznificavit expreſs'it'to be for one of the Cauſes mentioned in the 
$catute, but the Excommunication is good enough; and cited Brown's Cate, and Jones and * 


* 
-* 


s Court at Oxford, upon Which he was excommunicated, and taken in 
but nothing London upon an Excom' Cap. After wards he came into B R. and 


= \ Tos » 4 * 
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faid they well remembred Brown's Caſe to be ſo reſolved; But none being there on the Part of 
Hughs, they gave further Day to be adviſed thereof. Ld. Raym, Rep. 620. Mich. 12 W. 3. 


in Caſe of the King v. Fowler, Holt Ch. J. ſaid that this Statute was not well underſtood till Hughs's 
Caſe Cro. C. 196. | "ug 


A 


12. Note, in pleading that the Plaintiff is excommunicated, the De- 
fendant ought to ſbew the Letters of Excommunication under the Seal of 
the Court Chriſtian, Nevertheleſs, this Plea does nor abate the Writ, 
but upon the Plaintiff's ſhewing his Letters of Ab/olution in Court, he 
mall have a Re-ſummons againſt the Detendant, Brown's Anal. 4. 95 

13. In Treſpaſs the De ſendant pleads, that ante Quinden' Sancti Martini 3 Keb. 17 
præd' Jay Excommunicatus fuit & adhuc exiſtit & protulit hie in Cur? Li- Pl. 31+ and 
tetas * Teſtamentarias Epiſcopi Sarum que notum taciunt Univerſis quod id 60. , 
Scrutatis Regiſteriis invenitur contineri quod Excommunicatus fuit &c. 63 pl. 53 
pro contumacia in non comparendo to a Suit of Tithes &c. in cujus SC in all 
Rei Teſtimonium pred? Epiſcopus ſigillum appoſuit. It was objected, which Pla- 
that ſuch a kind of Certificate of Excommunication as this is, was not bes it i 

| EE HER 97 | e wind. if mentioned 
allowable ; for it ought to be politive, and under the Seal of the Ordi- to be per 
nary, whereas this is only a Relation of what is found in their Re- Literas 
giſter ; ſed non allocatur; tor though ſuch a Form oft Pleading would * Patentes, 
be altogether inſufficient in our Law, yet their Courſe is ſometimes to 2 : y iq 
certify Excommunication ſub Sigillo Ordinarii, and ſometimes per Pics of 
Liceras Teſtamentarias, as here, Vent. 222. Trin. 24 Car. 2. B. R. Excom- 
Jay v. Bond. ” 8 
Patentes good enough without hæc Verba, and by way of Recital is alſo good be ing of ok Prod: 
ceſſor's Time; And per Cur. Judgment quod Breve caſletur, alſo the not ſay ing ſub MIgillo, and be- 
ing in the third Perſon is well enough. eee 


14. In Treſpaſs, the Defendant pleaded that the Plaintiff was ex- In Debt 
communicated, and the Entry was here, quod Defendens venit & di- upon Bond 
cit Kc. Hale doubted, Whether he ought not to have made ſome = Defen- 
kind of Detence, though no tull Delence is to be made when Excom- Le ea 
mengement in the Plaintitt is pleaded, Vent. 222. Trin. 24 Car, 2. ſuum venir 


Jay v. Bond. 35 | & dicit, 
5 2 | | that the 
Plaintift ad breve ſunm reſpondere non debet, and pleads an Excommunication certified againſt him 
by Commiſſioners Deleg ares ; but adjudged ill, becauſe venir & dicit without any Defence, viz. de_ 
fendit Vim & Injuriam &c. and the Reſpondere for Reſponderi is not good. 3 Lev. 240. Mich. 1 Jac 
2. C. B. Hampſon v. Bill. | 28 - X 


10 In Debt tor Rent by three Plaintiffs as Executors &c. the De. Ibid cites 
fendanr pleaded in Abatement by Petit Fudicium de Breve &c. becauſe one the Plead- 
of the Plaintiffs is Recuſant Convict, and therefore quali excommunica- >. Aer 7 
ted by the Statute 3 Jac. 1. Bur reſolved that this ought not to be ee e 
pleaded in Abatement by Petit Judicium de breve, becauſe the Writ is Hill. 32 & 
not abated by ir, but ſuſpended, and the Pleading ought to be Suſpenderi 33 Car. 2. 
non debet. 3 Lev. 208. Mich. 36 Car. 2. C. B. Ld. Sturton & al' v. Mei“. 
Pier point. . | | EEE: Car. 2. Not. 


Paſch. 34 Car. 2. Rot. 705, all 10 * and: 


16. The Party excommunicated for not going to his Pariſh Church up- 
on the Return of the Significavit, may p/cad in B. R. that he has gone 
to any ot her Church. Skin. 16. pl. 6. Paſch. 36 Car. 2. B. R. The. 
King v. Barnes. e . Cs e 

17. In Debt upon a Bond, the Defendant pleaded in Abatement that the 
Plaintiff. was excommunicated by Fudges Delegates, and made Profert of the 
Writ ot Excom' Cap*. But a Reſpondeas Ouſter was awarded, becaule 
10 Certificate of the Fudges Delegates was produced ; And it the Protert of 
the Writ had been ſutticieat without 3 vet it ought to have 

„ e 2 oh 8 buen 
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Excommunication. 


Queen v. Harris. 


been ſub Pede Sigilli, becauſe it is a Writ out of another Court. Lay, 
17. 19. Trin. 2 Jac. 2, Bradley v. Glynne. 1 
18. Ex communication in Plaintiff was pleaded in Abatement with 


Concluſion ot Petit Fudicium c. et quod Defendens eat inde ſine Die ab. 


ſolutely, and Reſpondeas Ouſter awarded for two Reaſons ; 1it For the 
Concluſion ought to be fne Die quouſque Plaintiff was abſolved, for 
upon Abſolution he ſhould have a Re- ſummons. 2dly, For not havin 


2 Certificate of the Excommunication. 12 Mod. 5 80. Warner v. Green, 


Cites 9 Rep. 41. 8 Rep. 62 67. 8 Ts 
19. When the Plea of Excommunication is allowed the Writ does 


not abate, but the Entry is quod /ogela remaneat quonſque Sc. 8 Rey, 


69. a, Mich. 6 Jac. at the End of Trollop's Caſe. 

20. B. R. is now, ſince the Statute, ſole Fudge of the Writ, and the 
Sufficiency thereof; Per Holt Ch. J. 12 Mod. 519. Paſch. 13 W. z. 
in Caſe of Fhe 8 NE OL 

21. Caſe tor Continuance of a Nuſance; The Defendant pA that 
the Plaintiff was excommunicated, and did not ſhet the Certificate, nor fur 
what Cauſe the Excommunication was, and concludes his Plea with a 
Prayer, that the Parol remaneat ine Die, without ſaying quon{que. "The 
Plaintiff demurs; And for theſe Reafons Reſpondeas Ouſter was 4- 
warded. Ld. Raym. Rep. 701. Mich. 13 W. 3. Warner v. Green, 

22, It was moved to quaſh an Excommunicato Capiendo; ift. it does 
not appear that there was any Cauſe depending in the Eccleſiaſtical Court, 
2dly, It does nor appear that it was of Ecclejraſtical Cognizance ; Raym, 
J. contra, as this came from the Eccleſiaſtical Delegates by Appeal, 
your Lordſhip will take it to be of Eccleſiaſtical Cognizance. Holt 
Ch. J. ſaid, tho' Eccleſiaſtical Delegates do give Sentence, and award 


Execution, it does not follow that it is of Eccleſiaſtical Cognizance, 


The Writ was quaſhed. Holt's Rep. 658. pl. 4. Paſch. ) Ann. The 


23. Excommunication cannot be pleaded after general Imparlance, for 


J 


thereby the Plaintiff is admitted to be a good Plaintiff, but after a ſpe- 
cial Iinparlance it may be pleaded. Gilb. Hiſt. of C. B. 163. 


24. When Excommunication is pleaded, the Biſkop”s Letter under his 


Seal, witneſſing the Excommunication, muſt be ſhewn, and tho? the Plain. | 
tiff cannot deny a Plea, yet the Vrit ſhall not abate, but Defendant eat 
inde tine Die, becauſe the Plaintiff upon producing his Letters of Alſoluti- 
on ſhall have a Re-ſunimons or Re-attachment. In Appeal the Defen- 


dant pleaded Excommengement in the Plaintiff, and is let out on 


Mainpriſe till rhe Plaintiff purchaſe Letters of Abſolution, tor then De- 


fendant muſt plead in Chief. Gilb. Hiſt, of C. B. 16. 
25. When Excommunication is pleaded in the Plaintiff, he ſhall 
not reply that he has appealed from the Sentence, tor the Sentence is in 


Force till it is repealed, and whilſt it is in Force he cannot appear in 


any of the Courts of Juſtice, but he may reply that he is ahſolved, ſor 
then his Diſability is taken away. Gilb. Hitt. of C. B. 164, 165. 
26. Where you plead Excommunication, it is nor ſufficient to ſhew 


the Writ De Excommunicato capiendo under the Seal ot the Court, 
for the Writ is no Evidence of the Continuance of the Kxcommunication, 
ſince he may be aſſoiled by rhe Biſhop, and that will not appear in the 


King's Court, becauſe ſuch Affoilment is not returned into the King's Court 
from whence ſuch Significavit is ſent. Gilb. Hitt, of C. B. 160, 161. 


27. Northey Attorney-General moved to quaſh a Cap' Excom', the 
Words whereot were in Cauſa defamationis & convitij, becauſe it did not 
appear that the defamatory Words were within the Furiſdictiou of the Eccle- 
fraftical Court, a Rule was made to ſhew Cauſe, and tor want of Cauſe 


the Writ was quaſhed. MS, Rep. Hill. 3 Geo. B. R. The King v. 


Smit. 


28. Ia 
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Excommunciation. 


28. In the Writ of Excom cap* the Special Cauſe muſt be expreſſed. 


10 Mod. 351. Hill. 3 Seo. B. R. The King v. Theed. 

29. It was moved to ſuperſede a Capias Excommunicat* iſſued againſt 
the Defendant, becauſe the Words of the Writ were in Cauſa pro refor- 
macone merum, which he ſaid were too General, and did not denote 
that the Cauſe was cognizable in the Eccleſiaſtical Court; for it might 


be that the Defendant was libelled tor not putting off his Har, or 


making a Bow when he ought, or for being a Clown, or ſuch like, or 
for ſome Crime not within the Juriſdiction of the Eccleſiaſtical Court; 


for all ſuch Cauſes may be ſaid to be pro Reformatione Morum. The 
Court doubted whether they could ſuperſede the Writ, becauſe they 
thought it was not judicially before them, and inclined that they ought 
to ſtay till it was returned, and then quaſh it if it was ill; however 


they made a Rule to ſhew Cauſe, whereupon it was inſiſted by the 


| Proſecutor's Counſel, that the Writ ought not to be ſuperſeded, and 


cited 1 Sid. 181. where the Court refuſed to ſuperſede a Cap* Excom* 


upon a Suggeſtion that the Party was excommunicated for a Cauſe not 
mentioned in the 5th Eliz. cap. 23, becaufe it was not judicially before 


them before an Habeas Corpus granted and returned; But per Cur. the 


Reaſon of that Caſe was, becauſe the Matter ſuggeſted was by the 


ſaid Statute to be pleaded, which could not be until the Party was in 


Court, and per tot. Cur. the Rule was made abſolute by a Superſedeas, 


becauſe when the Writ was brought into this Court, it is by the Offi- 


cer of the Court entered of Record verbatim, (as all other Writs which 


1tlue out ot this Court are, or are ſuppoſed to be) and then delivered to 
the Sheriff &c. which is the Delivery of Record to the Sheriff &c. 
mentioned in the ſaid Statute ; therefore when any ill Capias Excom' im- 
provide emanavit, this Court may upon Information thereof as well have 


Recouiſe to, and rely upon their own Record of that Writ, as they do up 


their Records of their other Writs, and ſuperſede it as they do others, and 
per Cur. tor the Reaſons firſt mentioned there is 20 Colour to ſupport the 


Uri. MS. Rep. Hill. 3 Geo. B. R. The King v. Thede. 


30. Darnel Serjeant moved to quaſh an Excom' capiend', 1ſt, becauſe 
in the Recital of the Significavit the Excommunication was ſaid to be by 
J. H. Commiſſarium Archidiaconatus Suffolkie legitime conſtitut', and did 


at ber whether he was Commiſſary of the Biſhop or Commiſſary of a 


Peculiar to whom the Right of Excommunication did belong, and cited 
11 H. 4. 64. pl. 16. Cro. E. 431. 791. Her. 68. to prove that the Au- 
thority of him who acts as an Oſſicer muſt appear. 2dly, Becauſe 
the Defendant was only ſaid to be of ſuch Place infra Archidiaconat', 


which Words do not imply that he was Commorant at the ſaid Place, 


therefore it does not appear that the Defendant was within the Juriſ- 
diction. z3dly, Becauſe the Proceeding was for not paying a Church= 


Rate, and it did not appear that the Church was within the Archdeaconry. 


athly, Becauſe it was wot ſet forth that the Excommunication was 


| denounced in the Deſendant's Pariſh Church in the Trme of Divine 


| Service, which the Canon Law requires. Per tot. Cur. all the Ex- 


ceptions were over- ruled; The 1it, Becauſe the Biſhop being the 


Perſon who certifies, and he having of Common Right a general 


Juriſdiction over all his Dioceſe, and according to Starling's 


Caſe 1 Roll 434, Power to appoint 2 Commillary in every Archdea- 
conry if he pleaſes ; the Commitiary in this Cafe is to be intended the 
Biſhop's Commiſſary, and his Authority is undoubredly well ſhewn by 
ſaying that he was Legitime conſtitut'; tor it is the Biſhop that certi- 


fies, and Credit is to be given to him, and in the Caſe of Denham and 


Stephenſon 1 Salk. 40. the Authority of a Commiſſary of a Peculiar 
is fer torch in the like Manner, and adjudged well. The 2d becauſe 
the Words of ſuch a Place Ex vi Termini imply a Commorancy in that 


Place 
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8 Ex communication. 


Place, beſides if he was not Commorant within the Furiſdictien he might 
have had a Prohibition before Sentence, but after Sentence it is too late to 
make that ObjeEtion. The zd and gth, becauſe it is not neceſſary to 
ſer forth every particular Fact and Step of Proceeding, If there appears 
a ſufficient Authority, and what was done be ſet forth in General, it 
is well enough; beſides if the Court had been irregular in any of thoſe 
Particulars, the Defendant might appeal to the fiveriot Eccleſiaſtical 
Courts. It was objected that the Words in the Concluſion of the Sig. 
nificavit, as they appeared by the Recital, were Sigillum quo in hac 
Parte utimur apponi fecimus, Whereas the Significavit ought to be under 
the Biſhop's Seal, and all the Precedents are Sigillnm meum or Officii; 
bur per tot. Cur, the Writ was adjudged good. MS. Rep. Mich, 
5 Geo. B. R. The King v. Burward. ts EO yo 


VV 
In what Actions. 


Excommu- I. T communication in Appeal does not loſe the Suit of the Plaintiff, 


e F | 4 nor by this thall the King have the Suit, but the Defendant was 
ay Bs let by Mainpriſe de Die in Diem quouſque abſolvatur; quod nora, Br. Ex- 


Plaintiff in commengement, pl. 9. cites 3 All. 12. 


Appeal, and 


was in Doubt; for the Defendant cannot be upon this arraigned at the Suit of the King ; for the 


Plaintiff may be abſolved, and the Defendant ſhall anſwer to the Appeal, and it the Defendant ſhall 


be impriſoned it may be that the Plaintiff will not be affoiled for Covin to hold the Defendant in 


- Priſon, and if he ſhall be diſmiſſed the King may be defrauded, ſo that the Defendant ſhall not be 
_ arraigned at his Suit, and at laſt the Defendant was let to Mainpriſe, and went fine Die till a certain 


Day, that the Court in the mean Time may be adviſed, M. 3 E. 3. he went to Mainpriſe from Day 


to Day till the Plaintiff was abſolved. Br. Excommengement, pl. 16. cites 13 E. 4. 8. 


2. Excommunication is no Plea in an Action brought by Oni Tam, 
becauſe it is the Suir of the King for Contempr to his Law, 12 Rep. 
G1. in a Nota there. LS 9 8 8 CE. — 


(K) Writ de Cautione admittenda. 


1. IF the Party excommunicated, who is taken and in Priſon, offers 
J ſufficient Caution or Surety to abide the Ordinances and Rules f 
the Holy Church, and the Fudges there and the Ordinary do refuſe tor to 
take ſuch Caution or Surety, then he may have another Writ unto the Bi- 
ſhop to admit of his Caution. F. N. B. 63. (C) 4 + 
2. When a Man is juſtly excommunicated, and taken by Force of 
the King's Writ De eee cap. if the Biſhop, upon the Kings 
Writ De Cautione admittenda &c. do not deliver him, then ſhall a Writ | 
out of the Chancery go to the Sheriff upon the Refuſal of the Biſhop to de- 
liver him. 2 Inſt. 623. . . 


' Raym. 225. 3. In Debt upon a Bona, the Condition recited, That whereas the Ol- 
Mich. 25 /igor was excommunicated tor not coming to Church, and that the now 


8 Plaintiff at his Inflance and Requeſt had abſolved him, that if he ſhould _ 


jornatur.— obey all the lawful Commands of the Church, that then Coc. The De- 


fendant 


—— — 


 Excommunication. 23 
fend ant demurred, ſuppoſing the Condition to be againft Law, and ſo 2 Lev. 36. 
the Bond void. Hale ſaid, If a Man were exeommunicated, there 35 ſays tha 
was a Writ De Catione admittenda; and ſometimes they took an Oath 8 
of the Party Ad Parendum omnibus Eccleſiæ mandatis licitis & ho- the Bond 
neſtis; and that was called Cautio Juratoris; and ſometimes Cautio was good 


Pignoratitia was given; adjornatur. Vent. 166. Mich. 23 Car. 2. B. R. or not, but 


that Wild 


Exeter (Biſhop) v. Starr. J. held it 


that it being moved again iu the follow ing Term the Court would not proceed in the Caſe, Erna 


the Excommunication and Offence were pardoned by the General Pardon; but then Hale Ch. J. ſaid 
that upon Writ De Cautione admittenda the Biſhop may take a Bond, becauſe the Writ enables him 


to do it, but not otherwiſe; And now Wild J. held that the Biſhop cannot take the Bond in his own 


Name, and ſo to make the Forteiture due to himſelf which ought ro go to the King, and cited Roll 


Rep. 110. — Debt was upon a Bond, conditioned for the Obligor's Submiſſion to the Church: 
The Bond was given in the Year 1693, and there being a General Act of Pardon fince that Time. 
the Queſtion was, Whether ſince that Act took away the Offetice and Excommunication, it would not 


likewiſe 8 Bond? And the Caſe of the Biſhop of Exeter and Sterling in my Lord Hales's 


Time, now in Levinz's Reports, was remembered, and faid, Chat there never was any Judgment 


upon the Roll; and it went over to be ſpoke to this Term. Mich. 2 Ann. C. B. Biſhop of Dur- 
ö | | . | Bo 2 


4. It was moved for a Fuperſedeas to a Writ De Cautionè admittenda, 


for that they had taken a Writ to the Sheriff without any Affidavit filed, 


that the Biſhop refuſed to admit of Caution, and tor that Reaſon a Su- 


perſedeas was awarded. Vern. 119. pl. 107. Hill. 1682. Archbiſhop of 


FTOEY; c++ 5 | | NN | 
J. And the Lord Keeper declared, that finding this Court often 
troubled with Writs De Cautione admittenda, he thought the Right 


ol it was, that if there was a Sentence for a Man to pay Money, or 10 do 


any other Thing in the Spiritual Court, a Man ought firft to perform that 
before he is admitted to his Writ De Cautione admittenda; for it is in 
vain to take Security Parere Mandatis Eccleſiæ, where a Man retuſes 
to obey the Sentence. Vern. 119. pl. 107. Hill. 1682. Archbiſhop of 


York V;©c ci | 


6. Sed Quere; for ſuppoſe a Man be excommunicated for not coming 
to Church or not receiving the Sacrament, How can he do that till his 
Caution is admitted and he abſolved? Vern. 119. in 8. C. ſeems to be 


| a Quære of the Reporter. 


(L) Superſedeas of the Writ, in what Caſes; 


And by what Court. 


1. d | H E Court diſcharged the Defendant becauſe the Excommuni- 


cation on which he was taken (being on a Quarrel with the Re- 
giſter) was not before recorded in Court ; And ſo, by Windham, is the 


conſtant Rule of the Books where he is not taken for any of the Cauſes in 
| the Statute for which particular Penalties are annexed ; bur per Cur. the 


Party ſtands ſtill excommunicated. Keb. 632. pl. 116. Mich. 15 Car. 2. 


B. R. The King v. Aylet. 


2. A Superſedeas to an Ex communicato capiendo was moved for on a 
Suggeflion that the Party was not excommunicated for any of the Cauſes 
mentioned in the Statute 5 Eliz. But per Cur. the Cauſe is not judicial- 


ly in Court till Hab. Corp. be granted and returned; And Windham J. 


ſaid, that one may be taken on an Excom, cap. upon a Cauſe not men- 
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tioned in the Starute, becauſe the Statute does not take away the Excom, 


cap. at Common Law, but gives it with greater Penalty in certain Caſes men- 


tioned in the Statute, So that the Excom. cap. in the other Cales ſhall be 


without a Penalty. Sid. 181. pl. 19. Hill. 15 & 16 Car. 2, B. R. 


Anon. | 

3. Reynolds J. ſaid that he remembred a Caſe, where it was de. 
termined, that a Writ of Excommunicato Capiendo might be ſuperſeded 
before the Return, [and the Court in the principal Caſe ſeemed directed 
by it.] Barnard Rep. in B. R. 38. Hill. 1 Geo, 2. in Caſe of the 
King v. Blagrave. | i 5 1 

4. It was moved to ſuperſede a Writ of Excommunication, becauſe 


it was not ſhewn that the Defendant was commorant within the Dioceſe 


at the Time f the Excommunication pronounced, but this was diſallowed ; 


Per Ld. C. Parker. Wms's. Rep. 435. Paſch, 1118. The King v. 


_ Burrard. RL | | | 
5. And another Objection was, that there was no Addition to theDefen- 
dant in the Writ ; But it was anſwered on the other Side that Addition 


was only requilite in the Cauſes of Excommunicaton mentioned in the Sta- 


tute of 5 Elis. 23. for which reaſon it was true, that for want of Addi- 
tion there could be no Proceeding againſt him by way of Proclamations 
_ with Pains and Penalties for not appearing, but as the Matter was plain- 
ly of Eccleſiaſtical Conuſance, viz. the Repairing of a Church, the 


Excommunication was good; And the Court like wiſe diſallowed this 
Exception. Ibid. „ „ | 

* Writ was 6. But the Writ Iſſuing out of Chancery, and returnable in B. R. 

for not pay- according to the Statute, though not actually returned, but having been 

Ae brought into B. R. and by that Court delivered to the Sheriff, his Lordſhip 

a Cauſe the a 72 

Spiritual doubted * Whether Chancery could ſuperſede this Writ, B R. hav- 


Court for ing been poſſeſſed of it, but after wards ſeemed to think it might be- 


Non pay- cauſe of the great Miſchief which might follow if ſuch Writ ſhould 


ment of 


The. ang iſſue f in the long Vacation when B. R. does not fir, and ſo might 
other Ee. be a Failure of Juſtice, and the Party continue long in Priſon, and 


clefiaſtical Without Remedy. Ibid. 436. 

which being ill for Uncertainty, though the Writ was inrolled in B. R. yet being not returned there, 

ro prevent a Failure ot uſtice, it was ſuperſeded in Chancery by Ld. C. King, Trin. 1927. 

Wrms's. Rep. 436. in a Note there, cites Trin. 1727. Barlow v. Collins. £ 
+ In a Nota, Wms's Rep. 436. at the Bottom, is added a Quære, whether the Words ( in the long 


Vacation) ſhould not have been (a little before the long Vacation.) For that the Statute 5 Eliz. 8 
2. exprelsly ſays, that every Writ of Excommunicato Capicndo ſhall be made out in Term Time. 


For more of Excommunication in General, See 
bother proper Titles. | 


Execution. 
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Execution. 

25 ; REY © # This is 
0 * — f py if 4 d 
Execution of Fine or Recovery. 1 

= | | ole 2 OI ſo in Roll. 
(A) In what Court Execution may be ſued. Fol. 384. 


Y F a * Record comes into B. Regis by Writ of Error, Execu⸗ Br. Faux 
I tion may be ſued there, 12 . 4. 23. 5 5 Judgment, 


| RP | l. 6. cites 
8. C. Fitzh. Execution, pl. 29. cites 8. C.-——* S. P. And it ſhall never be 83 nor 


Execution cannot be awarded in a Franchiſe without the Record, but B. R. ſhall award Execution. 
S. P. that he may have Execution in 


Br. Parol ou ple Remaund, pl. 1. cites 44 E. 3. 37. 
B. R. by Scire Facias. Br. Executions, pl. 112. cites S. C. 


2. If a Record comes into Bank upon a Writ of falſe Judgment, Br. Faux 
Execution may be ſued there. 12 P. 4. 23. Judgment, 


: p : . 6. cites 
8. C. Fitzh. Execution, pl. 24. cites 8. C. -— Where Record of a baſe Court is eden into 


B. R. by Writ of falſe Judgment, there by this ir is not of Record to have Execution upon it, but 
if the Court affirm the firſt Judgment, or reverſes it, then Execution lies; or Writ of Error when 
they have meddled with it, and not before; quod nota. Br. Executions, pl, 


; : | 75. cites 39 H. 6. 3. 4.— 
S. P. For there lies the Record. Br. Executions, pl. 112. cies S. C. 1 | 


3. Sci, Fac. to have Execution in Writ of Annuity, and the Caſe was, S. C. conti- 
that after Judgement in C. B. the Defendant removed it by Writ of Error nued. 37 H. 
into B. R. and after the Record among other Records was removed into the 2 * 9 
Treaſury or Receit, and after the Plaintiff brought Certiorari out of the a 
Chancery directed to the Chamberlain and 'Treaſurer to certify it in 
Chancery, and from thence he came by Mittimus into C. B. and the Plain- 
tiff prayed Execution; Priſot ſaid, it ſeems that C. B. ſhall award Exe- 
cution notwithſtanding that it was removed from hence into B. R. by 
Writ of Error, and thence the Record came into the Receit; Vet 
if nothing was done upon it in B. R. C. B. may award Execution notwith- 
ſtanding the Record was once in B. R. and in this Caſe it is at the Electi- 
on of the Party to ſue Execution in the one Court or in the other, and 
it Judgment was affirmed in B. R. and after the Record came into 
the Receit, the Party may yet ſue Execution in C. B. upon the Record 
removed. Brook ſays, Quere inde ; For it ſeems to him, that if they 
meddle with the Record, that then Execution ſhall be in B. R. But 
per Priſot, if the Judgment was reverſed in B. R. and the Defendant 
removed the Record out of the Receit into C. B. and ſued Execution, 
the other may ſay that the Judgment was reverſed in B. R. in Bar ot 
Execution. Br. Executions, pl. 71. cites 37 H. 6. 16. = 


Ao 


ns Eos „„ 

2 | 7 „ | | miſplaced 
(B) Upon whom it may be executed by Entry, ** 

1. IF a Judgment be reverſed in Writ of Error againſt rhe Heir of Br. Error, 

1 he Recoveror, the Oeinandant may enter without more upon * 8 ary 
him, though he be in by Deſcent. 9 Þ. 6. 49. 4 


where the 
. 2 Heir has 
his Age the Demandant ſhall have Scire Facias againſt him at his full A 

ror, pl. 20. cites 8. C,—Br, Entre Congeable, pl. 105. cites 8. C. 


2. Jf 
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536 3 Execution. 
5 P, 2 If In Mtit of Error againſt the Heir of the Recoveror the 


2 9 cires Judgment be revcrled, 3 cannot enter upon the T ertenant With. 
C. 


Fitch Er. Out a Scire Facias 9 I). © 


ror, pl. 20 cites 8. C. — D. 376. b. Marg. pl. gs cites 49E 3 21. and 48 E. 3. 20 and Mich. 1 Jac, 


B. R. per Cur. that where one has Judgment to recover it his Entry be lawful he may enter without 
Sci. Fa. and without ſuing of Execution. 


+ Br. Barr. 3. Ik a Man recovers in Real AQtion, and Tha dies aſter before 
Pp! G Execution, pet Oemandant may enter upon the Heir. 10 . 6. 5 


> me b. 10 P. 7.8 b. 3 b. 4. J f 21 'v. 6. 17. b. becauſe the Recorh 


Congeable, binds his Title. 


I. 3 4. cites 
8. & & S. P. ber Newton. | 


If Judgment 4. 80 though it be of Land | in i Tail, 10 . 6. 5. b. 
be given 

ind a Tenant in Tail upon a faint or falſe Action, and TR! in Tail dics before Execution, no 
Execution can be ſued againſt the Hue in Tail. Co. Litt. A 1 


* Br.De- F. So if a Man recover in Real Action, though chere are 2, 3, or 


8 4 Deſcents before his Entry, yet he may enter upon thoſe to whom 
8.0 it deſcended becauſe the "Recovery binds the Blood and dilproves 
Fir. Mort- the Title, * 6 E. 4. 11. b. 3 E. 4.7. 


danceſtor, 

pl. 3. cites S. C. Br. Entre Congeable, pl. 1 16. cites S. C. and conſequently upon the Heir 
oi the Alienee of him who loft by the Recovery. For he cannot be in better plight than the Te- 
nant who loſt ; Per Neale Serjeant ; quod non A Ibid. pl. 18. cites 2 H 4. 16. 17. 6.P, 
per 885 and Tirwhit. 


6. Jf a Man recovers in Real action, and after before Execution 
Fol. 885. , Senger enters and ies — yet the Recoveror — enter * 


After Reco- his Heir. 16 I), 7. 8. 
very the 


— is lawful upon him who is in as Heir to the Tenant who loſes ; For this title is 3 Contra- 


| Diſſeiſor enters and dies ſeiſed, Nota 2 for he is not in roperly as Heir, Br. Entre 
Congeable: pl. 104. a Remark of Brook on the 5 H. . 2. 29.— bid. pl. 133. cites S. C. and Brook 
adds the like Diverſi ity. | 


7 Ika Man recovers in Writ of Right of 8 and after at 
the Voidance a Stranger preſents, pet when the Church 'voids agam 
the Recoveror may preſent, 16 P. 7. 8. b. 

8. If the Demandant recovers in an Aſſiſe of Mortdanceftor, he may 
enter and execute the Fudgment without being put in Seifin by the View if 
the Furors, but if he be aifſeiſed again, he mall not have Rediſſeiſin, 


but is put 70 his Writ of Poſt Diſſei/in ; Per 12 er and W elth, Mo. 54 


: ** 157. Nan. 5 Eliz. Anon. 


a 


"_ — — 


10): At bat Time a 8 may be executed 
E, . 


e the Bear upon him againſt whom the Recovery was had. 


cites S. C. ” 49 E. 3. 23. b. 


Fitzh. En= 2. Bur he cannot enter upon a Stranger to the Recovery after the 


Ora. 
| — pl. Bear. 49 E. 3. #3s U. 


35 cites 8. C- 
Fitzh. Entre 3. He cannot enter after a Deſcent caſt 4 E. 3. 23. b. 


Congeable, 
pl. 35. cites 8. C. hut fee 1 pl. 5. 6. ſupra, 


Fitzh. Entre 1, 5 E who recovers may a8 well enter * the Vear as within 
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D) What ſhall be ſaid Eiecüen in Law to ouſt 


Alion executory. 


I. 12 ON a | Fir ine ſur Conuſans de Droit come ceo which he has 


ot his Gitr _ ſhall not be any Execution. For it is 
executed. 43 2 


Seifin of Fa Eſtate. 


: 3 . Tf Baron and Feme ate Tenants Special Tail by Fine in Re- + pimh. 
mainder, and the one dies, and the other enters atter the Determinati- Scire Facias, 
on of the particular Eſtate and dies, their Iſſue ſhall not have any new pl. 2. cites 
Execution though he clain;s as Þeir of the Body of both. 50 chr Seite 
E. 3. 6. + 49 E. 3. 22. Facias pl, 
3. Ik he was ſeiſed of the Land but not by Force of the Fine he 5: $* 


Tn have Execution. 25 E. 3. 325 b. 


(E) Comjundtion of Eſtates. 


1. Fine be levied to one Remainder to his right Heirs this is Br. Scire 


AT, and theretore his Son — not have Execution. Then, Wh. 


E.. 9. — Firth. 


Scire Facias, 
pl. 82. cites 8. C. 


2. Tf by Fine there be Leſſee for Life Remainder in Tail, Re- Firzh. Scire 
mainder in Fee, und Leſſee ſurrenders to Remainder in Tail, and r 
after Remainder dies without Iſſue, and all deſcends to the Leſſee Tm” 
who enters, by which he is ſeiſed in Fee, and ſo the Fine executed, 
und dies, his Heir ſhall not have Execution. Contra 42 E. 3. 9. b. 
Becauſe during the Life of the Leflee it is not executed. But 


Brook Scire Facias 21. ſays it is great Error. 


3. But in this Cale if after the Surrender the Remainder in Br Scire 
Tail had died without Jfſue, he in Remainder in Fee m * ſue Exe- hae +l ph 
cution for his * tor it was not executed. 42 E. 3. 10. 80 
| Fitzh. Scire _ 
TW pl. 82. cites S. C. | 


4 I Tenant i in Tail "ER to his right Hel dies without Br. Fives 
lie his collateral Heir ſhall have Scire Facias for the Remainder levics de 


f in I; 7 Y, 4. 16. b. tene, pl. 


32 cites 
. S. C. 


5. Tf Eſtate be to two, and = Heirs of one, and be who 1 for. n Scire 
Lik lurvives ; The Peir ot him who has the Fee may ſue Executi- enk. 


on after his Death, or Mortdanceſtor at Election. 42 E. 3. 9. b. 8 C 


I ae 


But Brook Scire Facias 21 lays quod Mirum that it ſhall be exe- Itin ch 

cuted at Election. LG 5 
franger 

abates, in this Caſe the Heir 3 cther fpoſe th the Fee-Simple executed, and have an Aſkſe ot Mort. 


| dance ſtor, | 


0 — —_=_a_ cw 


538 Execution. 


danceſtor, the Words of which Writ be, Si R. pater fuit ſeiſitus Die quo obiit in Dominico ſuo ut 
de feodo, which cannot be ſaid of him that has but a Remainder expectant upon an Eſtate for 
Life, but in reſpe& that he is ſeiſed of a, Fee-Simple, and of a Joint Eftate in Poſſeſſion the 
Words in the Writ are true, That he was ſeiſed in Dominico ſuo ut de feodo. Likewiſe the Heir 
may have a Writ of Right, which alſo in ſome Sort proves the Fee-Simple executed, or the 
Heir may have a Scire Facias to execute the Fine, by which the Heir ſuppoſes that the Fee was not 
executed, or he may maintain a Writ of Inſtruſion where the Heir makes the like Suppoſition, and 
ſhall term it a Remainder, Co. Litt. 184. a. b. | | 


— 


Br. Scire 6 Ik an Eſtate be given to the Baron ind Feme, and the Heirs of the 

* Baron, it the Baron ſurvives und dies, his Heir ſhall not have a new 
sc Execution, 11 b. 4. 55. b. 

Br. Mort- | 1 6 | | 

danceſtor, pl, 5. cites S. C. 


Br, Scire J. So it ſhall be if the Feme ſurvive. 11 H. 55. b. 
Facias, pl, Ds : 2 | | | | 
77 cites S. C. Br. Mortdanceftor, pl. 9. cites S. C. 


- 8. Tf Leſſee for Life Remainder in Tail are by Fine, and Leſſee nt 
* Fol. 886. feotts the Remainder in Fee and dies, and then he in Remainder dies, hig 
r ue ſhall Have * Scire Facias, for it is not executed. Bet it is there 


Facias, pl. oßbjected that this Feoſtment enures but as a Surrender. 50 
2. eites S. C. E. 3. 6. | | Yy | 


70 — 9. Ik Tenant after poſſibility has a Remainder in Tail to his Heirs 
acias, pl. | 


65 citesk the Remainder is executed. Contra 7 H. 4. 23. b. adjudged, 
7 H. 4 22. S. C. Fitzh. Scire Facias, pl. 65. cites S. C. „ | 


10. Ik Tenant in Tail be, the Remainder to a Stranger in Tail, the 
Remainder to the Right Heirs of the Donee in Fee, this is not any 
Execution ofthe Remainder in Fee; But after the Oetermination 
of both Eſtates Tail, the collateral Heir of the Donee ſhall have Ex⸗ 
ecution. 38 E. 3. 17. b. | 3 | 5 | 


(F) In what Caſes the Execution of one ſhall ſerve 
for others. „ 


n 44, Sox ” 2 ” — — 1 * 
- n „ — — : 
— ACE — 
—— — F 


1. I Fa Man be once ſeiſed of the Eſtate, no Execution may be 
e ſued after by any who claim the ſame Eſtate ſu executed. | 
* Br. Scire 2. If Leaſe be made tor Lite, Remainder to the Baron and Feme 

Fäacias, pl. in ſpecial Tail, and Baron dies, and Leſſee dies, and the Feme enters, 
z pp which he is ſeiſed in Tail, after her Death the Iſſue, though 

+Firzh, he Claims as Iſlue of both, ſhall not have new Execution, for ye 


Scire ka- claims the ſame Eitate, * 49 E. 3. 22, f 50 E. 3. 6. 


cias, pl. 2, 


- Firzh. Scire 3. Ik d Fee be executed in the Anceſtor, it ſhall never be executed 


Facias, pl 8. again by his Heir. 17 E. 3. 29. 
cites 8. C. | : 


* Fitzh. Sci- 4. If a Fee Tail be executed in the Anceſtor, it ſhall not ever be 
re Facias, yl. executed again by his line in Tail. 29 E. 3. 16. b. adjudged. 
Contra“ 17 E. 3. 29. OVER! Oe 


0 


Y Te wh 3 - 


nv ew'\> Co 


to the Heir, it he ſues Execution, he may ſue it but only for the BEE | 


on IE. 


(G) Of what Eſtate it ſhall be ſued. 


1. FF Remainder be limited ro one in Tail with divers Remainders Br. Sire 
1 over tor Lite the Remainder in Fee to the Remainder-man in Facias, pl. 
Tail, if the Remainders die, ſo that che Fee and Tail come together 24: <ites 


Tail. 43 E. 3. 12. D. | | 
| | 1 Scire Fa- 
| cias, pl. 83. cites S. C. 


2, Upon a Scire Facias quare Executio non, the Plaintiff in Error may 


a4 ſſign Error; but if he does not, the Judgment is only that Execution 


be awarded, and not that Judgment be affirmed. 12 Mod. 231. Mich, 
10 W. z. Anon. . 


n hs 4 


&. Ia Recovery be of divers Meſſuages, the Sheriff upon the Writ Roll Rep. | 


| .of Execution may make Execution in one in the Name + 43s 
all, without going to every one in particular. My Reports 14 Ja. Per Haughton, 


hton; 


7 Paugyton. Palch. 15 Ja. B. R. in the ſame Caſe io held per Cur. in Caſe of 
2. Bult it a Man be to be put into Poſſeſſion of divers Meſſuages Floyd v. Be- 


upon a Writ of Execution, and che Houſes are in the Poſſeſſion of thel. 
ſeveral Men, he ought to go to every Houſe particularly and thereof 


deliver Seilin and Delivery of Seifin of one in the Name of all is 


not ſufficient. Palſch, 15 Ja. B. R. per Cur. between Ya and 
Bethel; For the Sheriff ought to give Plenariam Seifinam 

3. Ika Man brings Ejectment of 40 Acres of Land, and recovers Where ſe- 
zo and not the Reſidue, upon the Mrit of Execution the Sheriff vera! Acres 


map deuver to him ſome, vt3. three or more Acres in the Name of are demand- 


ed, and but 


the whole, without ſetting out the Land recovered F. Metes and part reco- + 
C 


Bounds, though the Plaintiff has not recovered all the Acres where ⸗ vered, and 


bol he has brought his Action, and of which he has ſuppoſed the De- Hab. Facias 
kendant Tenant. Trin. 15 Ja. B. K. adjudged. oh; 


of the Acres recovered, it is not ſufficient to give Poſſeſſion of one Acre in the Name of the whole 
that are recovered, but he muſt ſer forth all the Acres in particular, ſo that the Recoverors ſhall _ 
have the Benefit of the Judgment by Certainty, and the ſeveral Profits, without Interruption or 
- Diſturbance; Per Ley Ch. J. Palm. 289. Trin. 20 Jac. B. R. Molineux v. Fulgam. 


Comes to 
him to glve 
Execution 


4. JfaWrit of Execution goes tothe Sheriff to put a Man in Poſſeſ- Roll Rep. 
ſion ot 20 Acres of Land, the Sherift ought to give him 20 Acres in 429. fl. 
Quantity, according to the Uſage of the Country where it is, and not 3: Þ oe 

According to the Statute, My Reports 14 Ja. adjudged, 4% v. 1, __* 


Bethel, 


« Bridem, 56. 
1 ee ene 
S. P. does not appear. 
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8 Ekxecution. 


Br. Seiſin, 5. If a Man recovers Rent or Common, upon which a Writ illues 


pl. $6: cites tg the Sheriff co put him in Poſſeſſion, and the Sheriff comes upon 
pn ag the Land, and delivers to him Seiſin of the Rent or Common by Pa- 
Fol. 885, rol, this 18 well made, and the * Recoveror is in actual Poſſeſſion by 


LBWNL I 22 All. 24. per Thorpe. 
Brooke ſays, 


Quere bene, — Fitzh. Aſſiſe, pl. 228. cites S. C. 


Dal 34 pl. 6. If a Man ſeiſed of a Rent- charge enters into a Statute- Merchant, - 
27.5 Cin and atterwards Execution is ſued upon it, this Rent ſhall be extended 


totidem Ver-: . | 
| bis — 5 in Execution, though the Statute de Mercatoribus ſays only that the Gods 


205. b. 206. and Lands of the Debtor ſhall be delivered by a reaſonable Ex tent, but 


a. pl. 8, 9. ſays nothing of Tenements or ot her Things ; and it was held, that after 


Gery v. Execution thus taken, the Cug niſee may avow for the Rent without any 
Attorument made by the Tenant of the Lands, becauſe his Eſtate is by 


Smart, S. P. 
and ſeems to 


de S. C. Act of Law. Mo. 32. pl. 104. Trin. 3 Eliz Anon. 


7. In an Information of Intruſion in the Exchequer for intruding 


into 200 Acres of Land, and 40 Acres of Wood &c. upon Not Guilty 


pleaded the Jury find the Defendant Guilty in 20 Acres of Land, and 


12 Acres of Wood, and as to the reſt Not Guilty; It was moved in 
Arreſt of Judgment, that the Lands in which &c. are not aſcertain- 
ed, ſo that the Court knew not into which to put the Queen in Poſſeſ- 
fon ; But per Man wood Ch. B. this ſhall be by the Appointment of 
him that proſecutes for the Queen; and if he enters on any other Lands 
or Woods than thoſe in which the Queen has an Intereſt, it ſhall be at 
his Peril; And this he ſaid was the Opinion of the juſtices in the Star— 
Chamber. Sav. 28. pl. 67. Trin. 24 Eliz. The Attorney General v. 
Aylworth. | CE | SE | 
8. Upon an E/git the Fury ſhall extend all the Land, and the 
Bailiff (where there is a Franchiſe) and the Sher:zff, where no Fran- 
chiſe is, Hall deliver the Moieties, and uot the Jury; and fo are all the 


Precedents. Cro. C. 319 pl. 13. Trin. 9 Car. B. R. Sparrow v. Matter- 


ſock. | 


9. A Seiſure of Part of the Goods in a Houſe by Virtue of a Fieri Facias 


in the Name of the Whole is a good Seiſure of all; Per Holt Ch. I at 
_ Guild-Hall. Hill 10 W. 3. Ld. Raym. Rep. 124, 725. in Cate of 
Cole v. Davis & al' Aſſignees of Maul a Bankrupt. | 


— . . . , 
A N - PX : : * p 1 


(I) Upon a Fine or Recovery. 
Againſt whom it ſhall be ſued. 


1. IF a Man . an Ejectment againſt J. 8. who aſter dies; 
I he map ſue Execution againſt his Heir; For by Intendment 
J. S. his Anceſtor the Ejector was a Diſleiſor. Þ. 3 Jac. B. K. 


agreed between Carter and (rinnt. 5 
ths 255.” 2. It in a Common Recovery Fudgment be had againft Tenant in Tai! 
141. pl. 281. where he vouches, and has Fudgment to recover over in Value, although 
P.ſch 23 the Tenant in Tail dies before Execution, yer the Recoveror ſhall execute 


Elis. Shel- the judgment againſt the Iſſue in Tail in reſpect of the intended Re- 


lev's Caſe. 


So ld compence, and tor that it is the common Atfurance of the Realm. Co. 


ae, Lien $63, 0. 


Præter 


Meade J.— | Pig. of Recov. I54. S. P. cites Plowd. 55. 375. and 1 R. 6. if Lands be conveyed . 


_ 
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to A. and his Heirs with Warranty, and the Grantee ſuffers a Common Recovery to the Uſe: of him 
and his Heirs, it is but the old Eſtate in Degree and Privity as before. So it Land be convey d to A.) 
in Fee, with Warranty to him his Heirs and Aſſigns, and A. ſuffers a Common Recovery to the 


Uſe of a Stranger, the Recoveror may vouch as Affignee, cites Hob. 27. And when ever a Common 
Recovery is ſuffered by a Man to his own Uſe, he is in the Eftate as he was before. 


. a - . 2 
3 « 


(K) Execution of a Fine. 
Which want Execution, and which are executed. 
1. NI O Execution ſhall be ſued of a Fine Come ceo que il ad de Br. Scire 


Jon done, becauſe the Fine proves a Gift precedent. and Fc kl, 
Psſſeflion, and therefore againſt the Suppoſalhe ſhall not have new E. ;“ 


K. 3. 13. 
Execution. 31 E. 3. 14. tl 
Es 1 N N N Fitzh. Scire 
Facias, pl. 80. cites S. C. —2 Inſt. 513. S. P. Weſt's Symb. 6. S. 20. S. P. Wood's 


Inſt. 240. S. P. 
2. But if ſuch Fine be levied in Tail, the Remainder over, he in Re- g. Seite 

mainder may ſue Execution after the Tail ended, 41 E. 3. 14 b. Facias, ph 
: | : E. 3 13 S. C— —Fitzh. Scire Facias, pl. $0. cites . C. . 


3. But a Fine upon Grant and Render fg not exetuted befo 


re 5, of Fi es 
Execution ſued. 41 E. 3. 14 b. 88 
| ns IG 


Droit tantum, and of Fines Sur Releaſe or Confirmation. Weſt Symb. 6. S. 20. 
contra as to Fines Sur Releaſe and Confirmation. e 


How. 


4. In Scire Facias if he makes his Title as Couſin tu another he B. Se. 
need not count How Couſin. 41 E. 3. 14. 5 


Pacias, pl. 


| | 3 | 18. cites 41 
| E. 3. 13. 8. C. Fitrh. Briefe, pl. 53 5. cites S. C. 
8. But if he ſhews How Couſin it ts good. 41 E. 3. 14. Br. Scire | 


Facias, pl. 
Fitzh. Brief, pl. 535. cites S. C. 


18, cites S. C.— 
& Attornment by the Termor is an Execution of a Fine. Arg. 2 Jo. 
_ N1.Cltes 8 E. 3. 44. Fora Fine may be executed in Pais as by Entry 
cites 1 Rep. 106. Shelly's Cafe, and D. 17. b. N 


1 * 
* 


1 2 N 7 


(L) For Debts or Damages. 

What Court may award Execution. 

. T a Recovery be 133 they have not awer to Br. Court 
I make Execution to the Plaintiff of ryz Goods of 1 Detend- 3 5 


ant, but they may dittrain the Oetendant and retain che Viitreſs in“ Gerbe 
. e + an 1 n 


37. 8 


e 8 


— 3 K ” W . 


. 


Execution. 
Officer in their Hands in Safeguard, till he has ſatisfied the Condemuarion. 
ſuch Oe 4 Þ. 6. 17. b, | e 
cannot ſe; 


the Goods and raiſe the Money, but may retain them in Pound as Diſtreſs Quouſque an Apreement 
be made &c. but it ſeems that were the U/ſage is otherwiſe it is good, as by Levari Facias. Br, Execy. 


tion, pl. 80. cites 22 Aſſ. 952.—— Debt in Court Baron, the Plaintiff recovered by Judgment and had 


Execution, and the Beaſts of the Defendant were delivered to him in Execution. Br. Exccutions, pl, 
133. cites 38 E. 3. 3.——See tit. Court Baron (F. a) pl. 1. S. C. and the Notes there. | 


Cro. E. Jr, 2. If a Man recovers in Banco Regis, and upon this an Attaint is 


$72. Peng“ brought in Bank where the firſt Verdi is affm'd, no Execution 
accordingly. may be awarded in Bank, becauſe they have but tenorem Recordi 
Bur if the e there. H. 37 El. B. Per Cur. between Jork and Alles. 

bad bers difafirmed, and Execution on the firſt Verdict had been had before : The Court of C. B. 
might have awarded Reſtitution very well ; and afterwards Execution was awarded accordingly, 


Cro. E. Jr. 3. But in this Caſe Execution may be awarded in Banco Regis, 
37.2; kor there the Record itteik continues. . 37 El. B. R. adjudged 
Js" between 7ork and Allen. | 


It mall not 4. If a Man recovers in an Inferiour Court of Record Debt or 


2188 Damage, and after removes the Record into the King's Beach by 


make this Certiorart, Whether the Court of King's Bench be bound in this 
Court ſub- Caſe tes grant Execution upon this Judgment dubitatur. 
ſervient to Mich. 11 Car. B. R. between Pechy and Fofter, the Court ap 
ao Inferior pointed it to be argued, ſcilicet, Whether the Court of B. K. 
upon ſuch be bound to aid by fluch Way Interior Courts, Intratur H. 10 


Judgment Car, Rot. 74. 


remov'd | 


hither by Certiorari Debt may be brought in B. R. Lev. 134. Herbert & al Menucaptors of Merry i 


Alcock.— Sid. 213. S. C. 


5. It was ſaid that in falſe Fudgment the Parties have Day in Court, 
and in Writ of Error not, and in Debt before the Sheriff in the County 
the Plainriff recover d his Debt and his Damages, and the Defendant 
brought Writ of Falſe Judgment, by which the Record was remoy'd 
by Recordare out of the County into Bank, and in the fame Court the 
Plaintiff in the firſt Action may pray Execution if the Defendant will 
not aſſign his Errors, and after the Plaintiff in the Writ of Falſe Judg- 
ment was Nonſuited; Per Aſcough the Original is determin'd, and 


therefore Per Paſton Execution ſhall be awarded in Bank immediately. 
And fo to ſee that the Reeord fhall not be remanded into Pais, but Exe- 


cution ſhall be made in Bank. Br. Faux Judgment, pl. 15. cites 
20 H. 6. 18. e . 1 855 
6. If a Record comes into a more High Court as 4s out of C. B. into 
B. R. Execution ſhall be awarded in B. R. and the Record jhall not be 


remanded. Br. Faux Judgment, pl. 9. cites 21 H. 6. 34. and ſays that 


this appears by that Caſe. 


J. Fuſtives Aſſiſe upon Di in with Force may award Capias pro 
fine, quod nota ; and if any Fuftices of Aſſiſe die, or be removed, and 


others made, there they may award Execution as well as the firft Juſtices 3 
and where Fu/tices in Eyre come into the County, they ſhall ſend tor 
all the Records in the County, as well of Juſtices of Affiſe as others, 
and award Execution, Prout alii facerent. Br. Executions, pl. 59. 
_ cites 14 H. 7. 15. 15 H. 7. 5. na ee 
8. If a Man recovers Debt or Damages before Fuſtices of Oyer and 


'Terminer, and has not Execution, he may remove the Record and the 
Proceſs into B. R and there ſue Execution, and have a Scire Facias up- 


9. When | 


on the Record &. F. N. B. 246. (B) 


— — | 


ah. «a - * oa yy YES 


[ Jo. } _ pp VP. pae-gy. - Iv... - 


" 0 WS Why ww 


All. 6. admitted, 


unü( “„ 
— FTI 


Execution. ne 4 3 


9. When Fudg ment 18 given Before the Sheriff, and the Tenant "Tp 10 
Goods Sc. in that County, he may have a Certiorari to remove the Re- 


— n — — 


cord into B. R. and there have Execution, for that is not Placitum. 


2 Init. 23. e 88 Sh 
10. Judgment was given in Debt at the Grand Seffjons in Wales a- Litt. Rep, 
ainſt a Detendant inhabiting in one of theſe Counties, and the Defen- 357: Riſam 


aant dies Inteſtate, and one who inhabits in London takes Letters of Ad- Pg err 
„Hill. 


miniſtration, the Queſtion was whether any Execution may bein Wales, 6 Car. C. B, 


becauſe he neither inhabits nor has any Thing there? and if not, then 8. C. adjor- 


whether that Record may be removed into the Chancery by Certiorari, * 
and ſent by Mittimus into B. R. or C. B. to the Intent to take forth a 8 C is. 


Scire Facias upon it, to have Lands out of Wales (or Goods in the natur 


Hands of the Adminiſtrator liable to it there.) And all the Juſtices Ibid. 36; 
and Barons conceived that it ſhould not; For he may not have a Stire 5. C. adj. 


. — 2 Sen L . | d d f. 
Fiacias in any Court, but where the judgment is given, and it ſuch Courſe che Oefen | 


ſhould be uſed, all Judgments in the Courts of London, or in Infe- dant.—— 
rior Corporations, would be removed and executed here, which would Hut. 117. 
be a great Inconvenience to the Subject to make Lands or Perſons lia- &. © and 

ble ro ſuch Judgments in other Manner than they were at the Time of are 
the Judgments ; W heretore there is no Remedy, but to execute ſuch Plaintiff ; 


Judgments in their peculiar Juriſdictions, Cro, C. 34. pl. 7. Paſch. 2 But it was 


Car. C. B. Anon. | faid, that 


8 3 | | upon this 
adgment ſo ſent to this Court the Plaintiff might vring an Action of Debt, and ſo have 7 © 
ut ro make this Court an Inſtrument to ſerve an Inferior Court, and to extend their ion 

by this Way, as it were by a Windlace, is not lawful —S. C. cited by Vaughan Ch. J. Vaugh. 398. 
concerning Proceſs into Wales ——Hardr. 119. cites 8. C. but ſays that Hill, ) Car. in Price's 


Caſe the Judge cited Authority, that if a Judgment in Wales were removed hither, an Action of 


5 


Debt would not lie upon it, nor was any ſuch Evidence ever offered fince 34 H 8. and that a Law 
diſuſed is as it were become Nul.— Sid. 213. pl. 13. Trin. 16 Car. 2 Perbett v. Iicook, 5. P. 
of a Judgment in the Palace Court and a Diverſity was taken per Cur. between a Writ of Error on 
which a Judgment is affirmed, and Certiorari to remove a Record; For when Judgment is affirmed 
in Writ of Error, this adds Strength to the former Judgment, ſo that Execution may be ſued upon 
it throughout all England; But when a Record is removed out an Inferior Court by Certiorari and 
is ſent into one of the Benches by Mittimus, there no Execution may be ſued in another Place than 
in that from whence it was removed; and cites this Difference taken in the Caſe of Riſam v. Good- 
win, Hetl. 114, 118. But they did not ſay whether Action of Debt lay in the Courts here on a 


5 Record ſo removed from an Inferior Court by Certiorari as is affirmed in Hutt. that it does, ——Lev. 


134. 8. C. held accordingly as to the principal Point; and further held that on ſuch Judgment re- 
moved hither by Certiorari Debt may be brought according to Hutt. 114. NT 


11. Upon Record removed out of an Inferior Court into B. R. by 
Writ of Error, a Diverſity was taken per Cur. upon Affirniance of 
Judgment between a Writ of Error upon which Fudgment is affirmed, and 
tiorari to remove a Record ; For when judgment is affirmed upon 
Writ of Error it adds Strengrh to the former 13 ſo that Exe- 


5 cution may be ſued upon it any where in England 5 Bur when a Record 


is removed out of an Inferior Court by Certiorari, and is ſent into 
C. B. by Mimimus, there no Execution can be ſued in other Place than 
from whence it was removed. Sid. 213, 214. pl. 13. Trin. 16 Car. 


2 B. R. Herbert v. Alcock, 


7 I -% . ! 
— — . 1 : a a —— N * * 


(AM) Of what Thing it may be. 
1. 13 ND which a Man has in Extent upon a Statute Merchant * Br Aſſiſe 


may be extended upon an Elegit. 38 Aff, 4. avinitted. 32 58 
| | | Land was 

| %%% cds WON | extended by 

Statute Merchant and put in Execution to A. the Conuſce, and afterwards A: was n ” 


| 
lf 
| 
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Execution to J. N upon the Elegit as a Chattle. Brook ſays, and ſo ſee that Leaſe. tor Years, Lands 


fore 


Demeſne in Execution by Elcgir ; For the iſſue was averr'd that the Land was Frank Fee, and not 


Execution. 


"OR 


] N. in 100 l whe brought an Elegit, and this Land which was put in Execution to 


1 3 


A. was put in 


in Ward, or in Execution yi Statute, may be put in Execution as Chattel. Br. Executions, r 
cites 31 Af 6. — Br. Aſſiſe, pl. 319. cites 8. C. — Br. Extinguiſhment, pl. 61. cites 8. C. —ß; Le. 
156. pl. 61. cites 8. C. | | | OTE | 


n A Copyhold is not extendible, upon an Elegit. 9. 8s Ja. B. 
Fol 888. per Cur. 3 Rep. 9. Heydon's Caſe, Es . 
1 138. S. C. & 8. p. by Manwood Ch. B.—See tit. Copyhold (O. d) pl. 34. 


S. P. cited 3. Tfa Copyholder Leaſe for Years by Licence of the Lord, this 
by Hendon fg not extendible in the Hands of the Leſſee, P. 8 Jac B. per 
bare been Cur. Pitice's Caſe. | V rs MER Le Oey 


= adjudged 


4 Jac, but denied by Hutton J. and others. Poph. 188. Mich. 2 Car. B. R. 


0 
OE 60 
* Hob. 47). 4. LAND in Ancient Demeaſne may be put in Execution upon an k 
3 < Elegit. BD. 13 Ja. B. between * Crckes and Barn/ley, adjudged ; x 
bur by Ho Rep. 105. b. Aiden's Caſe. Contra 22 All, 45. Contra 22 C 23 0 
bart Ch. J. El. Dy. 373 13. : 
perhaps if it ; 


were relievable, the way to relieve it were by Aud' Quer* becauſe there was no Time to plead ir be- 


Biownl 235 Coke y. Farnſley 8 C. and held that though Ancient Demeſne is a good 
Plea where the Freehold is ro be recovered or brought in Queſtion, yet it is no Plea in Treſpaſs. 
———— >. C. cited as adjudged. Mo 211. pl. 351. | 8 | 


S. P. but fee Tit. Ancient Demeſne in Fitzh. 24. that Land may be put in Execution upon Statute ] 


Merchant ; For it covers no Fran nement; and Brook ſays the reaſon ſeems to be, becauſe the 
one Execution is by Statute, wh'ch does not except the Ancient Demeſnc, and the other is by the 
Common Law by Eegit, in which Ancient Demeſne is acquitted from ſuch Execution, but ſee that 


that the E'egit is by Stat. W. 2. cap. 18. Br. Exccurions, pl. 89. cites 2 E. 2. 


In Aſſiſe; It appears by the Argument of the Caſe that the Sheriff cannot put Lands in Ancient 


Ancient Demeſne ; and Brook fays it ſeems good Law; For he may execute Capias there for Treſ- 
paſs & but it he meddles with the Lind, as to extend it by Writ of Common Law, that would 


- make this Land to be Frank. Fee. Br. Executions, pl. 120. cites 22 Aſſ. 45.——Br. Elegir, pl. 18. 


cites S. C. accerdingly. | | | | | 8 | 
A. was bound in a Statute Merchant to B. and B. ſued Execution of Land in Ancient Demeſne. 
ard had it; quod nota, and after W. C. bought the Land of the Conuſor, and brought Recovery 
by Sufferance 101 Voucher ag inlt the Conuſor, and recovered, and entred and ouſted B. by which B. 
breught Subpcena ; and fo it is admitted that Land in Ancient Demeſne may be put in Execution by 
Statute Merchant ; For if this had not been taken for clear Law, W. C. who was a great Merchant 
would have took Remedy for this Reaſon, which he di not, but by Recovery againſt the Conuſor 
to ouſt the Conuſte ; quod nota. Br. Auncien Demeſne, pl. 34. cites 9 H. J. 10. — But Elegit 
does not lie in Ancicht Demeſne. Ibid.— Br. Execution, pl. 91. cites S8. C. e | 


5. Ika Pan recovers Debt or Damages againſt a Diſſeiſee of 
certain Land, and an Elegit is awarded, pet this Land in the 
Hands of the Piſſeiſor ſhall not be extended. Tr. 4 Ja. B. R. per 
| Cur, in Caſe of Stamere v. Amone. 5 1 
Ito 6. Ik a Man recovers againſt J. D. who is Ceſtuy que Uſe of a 
que Lie ve Leaſe lor Years, this Term cannot be extended upon this Judg⸗ 


Staure, or ment. Palch. 32 Eltz. B. E. cited it to have been adjudged. 


condemned 1 - 1 8 | bh | . 
in Damage, Execution may be made of the Lands by the Statute 1 R. 3. of Uſes; Per Cur. Br. 
Executions, pl. yo. cites 5 H. 7. 6——8. P. Br. Elegit, pl. 11. cites 21 H. J. 19. | | 


See tit Heir . In Debt againſt an Heir upon an Obligation who has nothing 
1 5 by Deldceut but a Dry Reverijon (expectant upon an Eſtate for Lite 
v. Angel. AS J Unveritand) the Plaintiff ſhall have Judgment to have Exe⸗ 
+ CUtton ot it quando acciderer. Trin. 12 Jad. B. G. adjuaged. 
S8. Jfa Man recovers Damages againſt B. who has a Villein who 
is poſſeſled ot Goods, thaie Goods cannot be taken in Exccution,. 
For thole are the Chattles of Villein till the Lord ſeiles tyem. 
3 E. 3. Iter North, Execution 108. e —_ 


* 
5 


19 H. 6. 46. 


2 
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9. Rent may be delivered in Execution upon Recognizance, viz, Rent 
* V upon a Foy he Term q 738 and the Recoveror may diftrain, and 
get he has not the Reverſion. Br. Executions, pl. 143. cites . 
and Fitzh. Avowry, 237. | ag ON 5 
10. He who recovers Land by Fudgment ſhall take it as it is at the 
Time of the Execution, viz. if it be fow'd with Grain, and not ſevered. 
or Craſs be growing ready to be Cur. Br. Judgment, pl. 104. cites 


11. Execution was awarded of Lands in Durham againſt him who 


was Surety for the Peace in England, and the King ſhall ſend ro th 
Biſhop of Durham, or to his Chancellor, ro do aon Br. Vn 


cutions, pl. 94. cites 1 E. 4. 10. 9 5 5 
12. Treſpaſs of fix Oxen taken ; The Defendant ſaid that A. leaſed the 


Oxen with certain Land to the Plaintiff for 12 Years, and atter A. was 


condemned to N. in 101. and the Defendant as Sheriff by Fieri Facias 
took the Oxen in Execution 3; And per Brian and Choke, it is no Plea ; 
For the Leffor himſelf cannot take them during the Vers. But per 
Brian, for Debt ot the King due by the Leſſor, the Sheriff may diſtrain 
the Leſſee and ſell the Diſtreſs; bur this ſhall be {aid of Lands and 
Tenements, and not of Goods and Chattels; ramen quære inde. Br. 
Executions, pl. 107. cites 22 E. 4. 10, 11. 

13. Annuity ſhall not be put in Execution, for it is only a Choſe en 
Action; Quod nota rationem inde bene. Br. Executions, pl. 144. cites 
Doct. and Stud. fol. 53. | 


14. Nothing ſhall be extended on an Execution but what may be grant= 8. O. cited. 75 


ed and aſſigned over, and therefore becauſe the Office of Filacer cannot 1 88 


be granted, he being an Officer to the Court, and doing the Buſineſs of Vaugh. 181. 
the Court, and not his own Butineſs, and this is an Office of Truſt, and becauſe it is 


cannot be extended, becauſe it is not aſſignable; Per Shelley. Dy. an Office ot 


wir cls Perſonal 
5. b. pl. 10. Paſch. 28 H. 8. Anon. Pu Rp 


. 


Decreed that an Office is extendable in Law or Equity, Chan, Caſes 39. Trin. 15 Car, 2. Jones v. 


Done. 


| 1 5. In Debt on Bond the Heir confeſſes the Action by Nient Dedire, A Reverſion | 


but that nothing deſcended to her in Fee- ſimple but a Reverſion of 30 Jail iz 5 cog 


Acres of Moore in S. The Plaintiff may pray ſpecial Judgment upon e,tendable. 
this Contefſion, viz. Quod recuperet debitum & Damna de przdicta Cro E. 350. 


reverſione /evand” quando acciderit, and ſpecial Writ ſhall iſſue to ex- pl * Mich, 
39 0.3] 8” 


tend the whole zo Acres; And it ſeems that this was the Law before fi, Cf 


= Statute of Weſtm. 2. 18. D. 373. a. pl. 14. Mich. 22 & 23 Eliz Apharry v. 
—_ . TT = — 

16. Upon an Elegit, if there are Goods ſufficient the Sheriff is not to 
meddle with the Lands, and if there be not ſufficient Goods, yer he 
is not to meddle with the Beaſts of the Plough ; Arg. Godb. 84. pl. 
96. Mich. 28 & 29 Eliz. B. R. 5 e ä 
15. Where Rent iſſues out of Land, if the Sheriff delivers the Rent Pee-Farm 
without the Land, ſo as there is not any Reverſion, it is but a Rent- Rents are 
Seck, and a bare Rent cannot be delivered ut liberum Tenementum. upon an E. 
Cro. E. 656. pl. 20. Hill. 41 Eliz. B. R. Walſall v. Heath. legit, and 


vet the 


Words of the Statute, which gives the Sheriff Authority, are only Land, Medietatem Terræ; Arg. 


10 Mod. 526. = 


Since the Statute of Quia Emptores Terrarum, if a Man gives Land in Fee reſerving a Rent, it is. 
a Rent-Seck in a Subject, becauſe a Tenure cannot be created at this Day, and every Fee-Farm 


Rent, when granted by the King, becomes Rent-Seck, and therefore not to be extended; Arg, 


9 Mod. 72. cites Cro. E. 656. 


18. A Statute was acknowledged by Tenant in Tail in Remainder, 


Who after wards e to J. 8. Tenant for Life died, 


and 


Bodingham. 


extendable 


5 — N 


— — ——— 2ę¼—— — — E MUò7— — ot ces 


Exceution. 


and J. S. entered. Decreed per Ld. Egerton, that a Liberate be 
made to the Conuſee. Goldsb. 120. pl. F. Hill. 43 Eliz. Bull v. 
ames. 
J 19. An Annuity granted under the Great Seal for 21 Years of 40 l. per 
Ann. to be paid by the Receiver of the Court of Wards, was extended 
on a Judgment and fold, and held good ; tor being an Annuity certain 
for Years certain, and payable by the Receiver, it is in Nature ol a 
Rent-charge tor 21 Years, and not to an Annuity charging the Perſon on- 
ly. Cro. J. "8. pl. 10. Tin. 3 Jac. B. R. York v. I ine and Allen. 
20. If a Debt be recovered againſt one who dies before Execution ſued, 
leaving Gcods ſufficient to ſatisty, in ſuch Caſe the Land deſcended to the 
Heir thall not be charged therewith, nor by like Reaſon any Land 
con deed after fulgment. Went. Off. Ex. h 
21. At Common Law Land could not be taken in Execution for a 
Perſonal Duty but in two Cafes, the one of the King by his Preroga- 
tive, the other of the Heir, where otherwiſe the Debt would be lot; 
For this Execution is grounded on the Stat. Weſtm. 2. 18. Cro. ]. 
450. Mich. 15 Jac. B. R. in Caſe of Baskervill v. Brocket. * 
22. An Advowſon is not extendable upon the Statute oi Acton Bur- 
ner, and De Meicatoribus; tor thoſe ſpeak only of Lands, and not of 
an Ad vowſon, and the Statute Weſtm. 2. of Elegit ſpeaks alſo de Me. 
dietate 'Terr#, but if the Words had been (all Hereditameats) it per- 
haps had been otherwiſe. Jo. 24. Hill. 20 ſac. C. B. | 
23. In Debt on Bond for Performance of Covenants, and Iſſue join- 
ed, the Detendant tearing the Iſſue would be found againſt him, con- 
deys Land to the Uſe of his Wife, himſelf and Children &c. The Flain- 
tiff had Judgment, and prays, non obſtante this Conveyance, an Elegit, 
aud extends the Land; Per Doderidge J. 2 Roll 293. Patch. 21 Jac. 
234. Of Glebe Lands of Parſon or Vicar, they cannot be taken in Ex- 
ecution any more than a Church-Tard can; It is Solum Deo Conſecratum. 
Jenk. 207. pl. 36. cites 29 E. 3. 44. and 21 E. 4 45. EE 
25. Choſes en Action cannot be taken in Execution; Arg. Chan. Ca- 


a — eee | ſe, 91. Mich. 19 Car. 2. in Caſe of Hide v. Petit. 
$7 ont i ee et 26, Plaintiff had a judgment againſt H. and brought his Bil] a. 
e, 3 Aa » 5 gainſt his Heir to ſulject certain Lands which he had a Decree ot this 
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1 . —— — — — 
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Court tor upon a Truf# for his Father and his Heirs to ſatisfy his Debt. 
Defendant demurred, and this Demurrer allowed 1 And Ld. Keeper 
conceived it all one with Bennet and Box's Caſe. Chan, Caſes 128. 
JJ PEER. nn nie 

22. Lands were purchaſed by A. in the Name of B. in Truſt for A, 

The Lands are not liable to a Judgment obtained againſt B. but it ap- 

pearing that a Moiety only was in Truſt, the other Moiety was decreed 

to be ſubject. Fin. R. 63. Hill. 25 Car. 2. Medley v. Martin. | 

Whether 28. 29 Car. 2. cap. 3.8. 10. Sheriffs, and other Officers to whom any Writ of 

3 alt of Precept 1s directed at the Suit of any Perſon upon any Statute, Judgment 

3 33 or Recognizance, hereafter to be had or made, may deliver Execution of all 
ſcended up- the Lands, &c. Rectories, Tithes, Rents Ec, whereof others ſhall be ſeiſed 
on the Heir or poſſeſſed in Truſt for him againſt whom Execution is ſued. Truſts in 
1 Fee ſhall be Aſſets ta Heirs. 5 
= che denden of a Debt by Bond wherein the Heir is bound? Vern. 172. pl. 167. Trin. 1683. Creed 
v. Covile. b f 25 | 


29. 29 Car. 2. cap 3.8. 11. Provided, that no Heir, chargeable by reaſon of 

an Truſt made Aſſets by this Law, ſhall by reaſon of any Plea, or Confeſi- 

on of the Action, or ſuffering Fudgment by Nient Deaire, or any other Mat- 
ter, pay the Condemnation of his own Eſtate, my 


Adams. 


merland, S. C. & S. P. agreed. 


Execution. 


8 If a Copyholder in Fee, with Licence of the Lord, makes a 
Teaſe for Years of the Copy hold, the Term is not liable to Execution by a 
Fieri Facias for his Debts, becauſe the Copyhold Lands themſelves are 


not liable; Arg. N. Ch. R. 167. Mich. 1690. 


31. Note, by a Clauſe in the 29 Car, 2. cap 3. the Truſt of an In- 
heritance is made Aſſets at Law, but the Truſt of a Term is not; 
And by a Clauſe, where Judgment is obtained againſt the Teftator, 
the Sheriff may take the 7ru/-Efate in Execution. 2 Vern. 248. pl. ,, . 
232. Mich. 169 1. The King v. Ballet. 2 FR WS Lot bs a 


r 


32. Where a Man articled to ſell Land, and after A. got JMgment! 1 


; i o od . * by . . 
againſt him, and A. having Notice of the Articles tor Sale ex- . 


ecuted his Judgment, this Court has relieved againſt ſuch Execution, and 
this was in a Suffolk Cauſe ; Arg. N. Ch. R. 184. Anno 1691. 


(N) How it ſhall be made. 
Where Joint, and where Several. 


1. F a Man recovers in Aſſiſe againſt three of Land and Damages; 
| he cannot have Execution by Capias againſf one only tor the 


Damages, but it ought to go againſt all, becauſe the Execution 


ought to be according to the Original. 15 I), 7. 6. per Curiam. 

2. Ika Man recovers againſt three jointly, the Execution ought 
to be joint againſt all together. Tr. 39 Ellz. B. K. per Cur. in 
Caſe of Adam v. Dixon. | 


3. Ika Han recovers jointly againſt rwo in an Action of Debt, I Debt a. 


the Execution ought to be joint againſt both, and not againſt one eint A. 


only. Pill. 41 Eltz. B. R. between Beverley and Beverley adjudged an Obige 


in a Writ of Error. * Tr. 8 Ja. B. per Cur. he cannot have Elegitcion, juig- 


againſt one, and Captas againſt the other, but ought ro have one ment was 


Proceſs againſt both. 2 againſt 


both. A 


Ca. Sa. iſſued only againſt A. whereupon he was outlawed but upon its being aſſigned for Error, and 


that it ought to have been awarded againſt both according to the 34 H. 6. 33. the Court r 

the Ces Cro. E 648 pl. 3. Hill. 41 Elz. B. R. Beverley v. Beverley. oy | 9 1 
* S. P. though the Plaintiff ſued them by ſeveral Actions; And if he ſues ſeveral Executions an 
Audita Querela will lie. Godb. 181. pl. 256. Trin. 8 Jac. C. B. Anon. but ſeems to be S. C, —— 
Ibid. 208. pl. 296. Roſſer v. Welch, S. P. he cannot have a Capias ad Satisfaciendum againſt one, and 


Fi. Fa, againſt the other; But it was agreed, that he might have a Capias againſt them both; As if a 


Man has one Judgment againſt ſeven Perſons, he may take all their Bodies in Execution, becauſe the 


Body is no Satisfaction, but only a Gage for the Debt; and there with agrees 4 H. 7. 8. 5 E. 4. 4. and 


5 Rep. Bamfield's Caſe, —— Win, 110. Mich. 22 Jac. C B. Ho t v. Holt, S. P. held accord- 


4. In an Action of Debt againtt J. S. if two become Bail for him If two are 


After the Plaintiff recovers, and after Irocels continues till Judg- ball and 
ment is given againſt the Bail, the Execution may be againit any: retten 


in Execati- 


of the ail without naming the other, tor every one of the Ballen, ver tte 


is bound ſeverally. Trin. 39 Eliz. B. B. between Dixon and Plaintiff 


| may take 
5 EEE OS ek 8 JED the other 
alſo, Cro. J. 3 20. pl. 2. Paſch. af! bon en R. rt 9 1 — 2 Bulſt. 68. Higgens v. Som- 
Brownl. 121. 8. C. & S. P. | Ts e 


5 5. Partition was made between three Coparceners in Chancery, and be- 


cauſe one had more than any of the others, that ſhe ſhould give 50 5. per 
Annum to the other two, vis. 25 f. to the one, and 25 5, to the * 2 
Ml bound 


„5 | 


Tas Bron 


thus, viz. 


| the Information of the Prothonotaries that all was upon one Writ and Obligation, Superſedeas 
= for Levon was awarded ; quod nora ; Per Cur. Br. Executions, pl. 123. Cites 5 2 3 
Executions, pl. 145. cites S. C. & 8. F. | BEG | ; 


* 


bound herſelf and her Heirs to Warranty, and the Tenor thereof was re. 
moved into B. R. and Execution ſued there jointly by the two notwith. 
ſtanding the ſeveral Words above, Br. Scire Facias, pl. 214. Cites 29 
All. 23. | | | 
I In Detinue of Charters the Plaintzff ſhall recover Damages, yet the 
_ Plaintiff may have Elegit, Fi. Fa. or Ca. 84. tor it was of a Bag of Char- 
ters, in which Action Capias lies; Contra in Detinue of a Charter certain 
there Capias does not lie, and then it ſeems that he ſhall not have Ca. 
Sa. tor the Execution. Br. Execution, pl. 108. cites 40 E. 3. 25. 
J. In Treſpaſs againſt two, and each pieads ſeverally, and are convicted 
by two Fudgments, yet the Plaintiff ſpall have only one Execution, by the 
beſt Opinion; Quod non negatur ; For it is all upon one and the ſame 
Original; Orherwiſe it ſeems upon two Originals; For a Man may Join 
or {ever them in Action at his Pleaſure, Br. Treſpaſs, pl. 20. cites 
20 H. 6. 11. and 40 E. 3. 27, 39. Fey Ok : 

8. In Scire Facias it was agreed, that a Man may have Execution up. 
on Recopnizance by Scire Facias againſt the Heir and the Hxecutor all at 
one Time; Quod nota, Br. Executions, pl 21. cites 46 E. 3. 29. 

9. Maiheia againſt ſeveral ; one came and confeſſed rhe Maihem, an 
was committed to the Marſhal, and the Plaintiff prayed Judgment againſt 
him, Per Cur, if you will have Fudgment againſt him, you cannot ſue 
againſt the others unleſs you will ſuffer this to go at large; For it you 
have Judgment, and his Body remains in Priſon, this ſhall be ſaid Exe- 

cution to you. Br. Executions, pl. 27. cites 7 H. 4. 30. | 
10. As in Treſpaſs againſt three who are found Guilty, and the one is 
taken by Ca. Sa. the Plaintiff ſhall never have Execution againſt the 
others; For this ſhall be adjudged an Election of his Execution. Ibid. 

11. But Brook ſays this 2 to be where he takes Ca. Sa. againſt the 
one only, but that it he takes it again/? all, and the one is taken, yet it 

ſeems that the Sheriil' may take the other &c. by which he who con- 
feſſed the Maihem here remained in Priſon, and Fudgment againſt him 
Las reſpited till the Inqueſt was taken againſt the others, Ibid. 

12. Two did a Treſpaſs, the Party brought Writ of Treſpaſs againſt the 
one, and recovered, and after brought other Writ againſt the other, and had 
Execution againſt both; and no Reaſon to the contrary, Br. Executi- 
on, pl. 113. cites 14 H. 4. 22. . N 


m9 Judg- 13. In Debt by ſeveral Præcipes againſt two upon one Obligation the 


ment, pl. 97. Plaintiff ſhall have ſeveral Judgments and ſeveral Damages, and but 
cites S C. Kone Execution at his Peril, Br. Execution, pl. 40. cites 14 H. 4. 19. 
Debt againſt | : 4 


two of 101. by ſeveral Precipes ; the Demandant recover'd the 101. For the Action ww againſt 


each for 5 l. upon Obligation, in which they were bound jointly and ſeverally, but had only 'one 


Execution, which was of 5 I. only. And ſo ſee Judgment of 10 l. and Execution only of 51. Br. 


Judgment, pl. 97. cites 14 H. 4. 19. S. P. Ibid. pl 111. Cites 7 H. 4. 6. As in Debt 
againſt four by ſeveral Præcipes upon one and the ſame Obligation, and upon one and the ſame 
Writ; Two were at Iſſue, and the other two were there condemned by Default, and the one of 


them was taken in Execution where no Execution ought to have been made before that all were con- 


demned, and then Ehtry ſhould be made in this Caſe that it was only one Execution, and therefore 


4. * Br. | 
* Ibid. pl. 132. cites 29 H. 8. ſays, that this Order that the Plaintiff upon one Obligation ſhall 


have but one Execution, is intended ſuch Execution which is a Satisfaction and where both are im- 
pleaded by one Original by ſeveral P recipes cc. 


14. And it ſeems by 14 H. 4. 14. that where a Man brings. /everal 
Writs of Debt againſt two upon one and the ſame Obligation, in which 
each are bound in Toto et in Solido, there Execution againſt the one is not 
Execution againſt the other; and contra in one and the ſame Writ of Debt 
againſt the two by ſeveral Præcipes. Ibid, 
OT LN: 15. Treſpaſs 


pl. 315. Paſch. 26 Eliz. C B. Anon. 


Execution. „ 


1 1 5. Treſpaſs for We in his Park againſt two, the one appeared and 


pleaded, and was convitied, and the other made Default, there if the 
Plaintiff will releaſe bis Suit againſt him who made Default, he may have 
Judgment and Execution againſt him who is convicted; and ſo he did, 
and had it; quod nora. Br. Executions, pl. 113. cites 5 f. 5. 1. 
16. In Treſpaſs againſt two who plead ſeverally, and are convicted by 
ſeveral Fudements, yet the Plaintiff cannot have bur one Execution. 
Br. Executions, pl. 5. cites 2o H. 6. 11, 12. 8 
17. Note per Needham for Law, that if a Man recovers Damages in 
Treſpaſs, Conſpiracy &c. againſt two, the Court will not award Ca. Sa. 
Sci. Fa. Fi. Fa, nor other Execution againſt the one only, but againſt 
botb, becauſe the Fudgment is intire; and yet the Sheriff may do Exe- 
cation of the Goods of the one only; but the Court thall not intend fo, bur 
that the Execution is made according to Judgment, and therefore the 
one cannot have Attaint alone, and aſſign the falſe Oath in omnibus : 
que verſus ipſum dixerunt, but in Treſpaſs upon Not Guilty by them, 
the one may have Attaint alone of the Principal, and abridge his De- 
mand ot the Damages. Br. Executions, pl. 10. cites 24 H. 6. 33. 
18. Debt againſt three by ſeveral Pracipes upon one and the ſame Ob- 
ligation Dude quilibet tenet? in Toto, and all pleaded, and found for the 
Plaintiff, and judgment was given for him, and he ſued Ca. Sa. againſt 
one of them only, and thereupon Exigent; by which Nele prayed Super- 
ſedeas, becauſe it was not againſt all, quia erronice emanavit; and 
Copley Prothonotary ſaid, that the Judgment ſhall be againſt the one 
and againſt either of them, and that he ſhall have Execution againſt 


the one and againſt either of them, and therefore may have Execution 


againſt every one by himſel f; Bur per Danby J. where he ſues Exe- 
cution againſt all, there though one be taken, he ſhall be awarded to 
Priſon till the others are taken, and all ſhall be in Execution. But as 
here, where he elected his Execution againſt the one only, he ſhall 


not have Execution againſt the others, and it he be taken, the Plain- 


tiff thall not have other Execution. Br. Executions, pl. 96. cites 4 E. 

4. 38, 39. EE Ed ps 

19. And if two are condemned in Debt, and the one is taken, and the 

_ ether is returned Non eft inventus, yet he ſhall have nerv Aion againſt 

bim, unleſs Attion were by ſeveral Præcipes. Ibid. 
20. Treſpaſs againſt two, the one was found Guilty, and againf# the 


_ Other they were not at Iſſue, or the Fury not yet appeared, and the Plain- 


tiff had Fudgment immediately againft him who is convicted; but Prifor 
would not permit Execution till the Plaintiff had releaſed his Suit againſt | 
tho other, nor ſuffer Capias pro fine Regis till the other be convicted or re- 
kaſed, as Littleton J. ſaid. Br. Exigent, pl. 31. cites 15 E 4. 29. 

21. Quare Impedit by the Queen againſt others, and one is condemned 
by her, and Execution taken againft him, this hal! abate all the Writ 
againſt the other. Br. Executions, pl. 146. cites 20 E. 4.1. 


22. A Man may have o Fudgments againſt Executors of one and the g, jug. U 
ſame Debt, but he ſhall have bur one Exechtion; quod nota, Br. Ex- ment; pl. 14. 
ecutione, pl. 63. cites 14 H. 1.28,  » | cites 14 Hl. 7. 


29. 8. C. 


23. If an Action of Debt be brought on a Bond againſt tꝛvo upon one He co : 
Precipe, and the Plaintiff has Judgment to recover, there muſt one 2 
joint Execution ifſue againſt both; but it the Suit was by Original ard i, a Ca. 
leveral Præcipes, Execution may be againſt any of them. 4 Le. 198. $a. againſt 

9 8 = one and an 
| . Elegit a- 
gainſt the other, for he ought to have but Unicam Executiorem, though he ſue them by ſeveral 
Actions. And if he ſues forth ſeveral Executions an Audita Querè la will lie. Godb. 181. pl. 256. 
Trin. 8 Jac. C. B. Anon. 8 ; 1 5 | ; 


Execution. 
8. P. but Ca. Sa. may be againſt all be they ever ſo many, becauſe the Body is no Satistaction but 
only a Gage for the Debt. Godb. 208. pl. 296. Mich. 11 Jac. C. B. Roſſer v. Welch and Key- 
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miſh. But he cannot have Execution by Elegit both; Per Doderidge J. Godb. 258. pl. 355, 
Paſch. 12 Jac. B. R. Cowley v. Legat. CN Rap | 


24. Execution muſt follow the Nature of the Action. Le. 68. pl. 89. 

Mich. 29 & 30 Eliz. Barker v. Piggot. EIN 
25. It there are two Fointenants and one makes a Statute, and after- 
wards joins with his Companion in a Feoffment ot the Land, now the. 
Aiety of the Land may be extended upon this Statute; Agreed, 
Goldsb. 161. pl. 92. Hill. 43 Eliz, in Caſe of Greſham v. Man, 
If two ac- 26. If a Man has Judgment againſt two upon a Foint Bond, it was 
noon TOR the Opinion of the whole Court that he cannot have ſeveral Executi- 
bancecf ons VIZ. a Cap. ad Satist.” againſt the one, and an Elegit agaioſt the 
1001.qui- Others; For he ought to have but Unicam varistactionem, although he 
libet corum ſue them by ſeveral Actions; And f he [ues forth ſeveral Executions an 
in ſolido, Audita Ouerela will lie. Godb. 181. pl. 256. Trin. 8 Jac. C. B. Anon. 


that is joint- 
ly and Lada, the Conuſee may ſue ſeveral Sci, Fac, againft the Conuſors upon this Recognizance. 
2 Inſt. 595. It three are bound in a Recognizance jointly. there ſhall be no Execution againſt 
one or two of them, but againſt all. 2 Sid. 12, Mich. 1654. Anon. | 

It two are bound jointly and ſeverally, and both are ſued, and a joint Judgment obtained, the 
Exccution oughr to be accordingly, for by the Judgment the Lien of the Obligation is altered and 
chivged ; Per Curiam, Sid. 339, 340. Mich. 19 Car. 2. Gee. v. Fane, | 


Sid. 339. 2. If two became Bail for one in B. R. and aceording to the Courſe 
Pp 35 d. » of that Court, they and each of them are bound in a Recognizance, if he 
held accord- | EM 3 : | I ; 

ingly. be condemned to bring him in or Anſwer the Condemnation, or ctherwiſe 

2 Keb. 269. that the Debt ſhall be levied of their Lands and Chattles, and after Judg- 

Pl 28. S. C. ment and Capias againſt the Principal, and Non eſt Inventus returned, 

adjorpatur. a Scire Facias iſſues againſt the Bail, and thereupon judgment is had, 

Ibid. | 3 3 | : —O 

2=4. pl. 22. that the Plaintiff ſhall have Execution according to the Form of the 
74. P Fe 9 . ; , ; 3 * 

S. C. a Su- Recognizance, he may have a Capias againſt one of the Bail only, for the 

perſedeas judgment in the Scire Facias is not to recover, but quod habeat Exe- 

oy cutionem, and the Recognizance upon which it muſt be had was joint 

Scire Facias and feveral, and ſo remains not altered by the Judgment. Adjudged, 

is taken a- and though the Recognizance was to levy the Money de Terris & 

gainſt Both, Catallis, yet Execution of the Body is good by the Courſe of the 

_ . Court. Lev. 225. Mich. 19 Car. 2. Gee v. Fane. „„ 

which Caſe Execution cannot go againſt one; Sed non al locatur, the Scire Facias being only to ſhe 

Cauſe why Execution ſhould not be awarded which follows the firſt Judgment, and not the Judg— 

ment on the Scire Facias, and 20 H. J. 3 does not prove this Caſe being only for Appearance, and 

the JOEY levied in Exeeution was held good, and per Cur, a Scire Facias never goes out a- 

gainſt one. | 15 | . | Urs x, 


Ibid. ſays 28. A. and B. were Partners of Goods. It was held that upon an 
_—O Execution againſt either, though their Intereſts are joint and undivided, 
was reſolved Vet only the Share of him againſt whom the Execution is, and no more 
in the Court Can be ſeiſed than his Goods only, ſo that if an Execution be after- 
the Day be- wards taken out againſt the other, and the Sheriff as to the ſecond re- 
| ory Er turns Nulla Bona, ſuch Return is falſe, and an Action on the Caſe 
and vor de- being brought againſt the Sheriff the Plaintiff had Judgment. Show. 
nied by 1 173. Mich. 2 W. & M. Bachurſt v. Clink are. 
of the ſud- ; | | | . | 
ges in the Caſe of Frkins v. Weſterne. C. and H. were Copartners, and a Judgment was againſt 
C. and all the Goods both of C. and H. were taken in Execution; And it was held by Holt Ch. J. 
and the Court, that the Sheriff muſt ſeize all, becauſe the Moieties are undivided ; For if he ſeize 
but a Moiety, and ſell that, the other will have a Right to a Moiety of that Moiety ; but he mult _ 
| ſeize the whole, and ſell a Moiety thereof uudivided, and the Vendee will be Tenant in Common 


- with the other Partner. 1 Salk, 392. pl. 1. Mich, 5 W. & M. in B. R. Heydon v. Heydon, 


O 
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| (0) How to be made. 
[For the King ard for the Informer} 


1. JF an Information upon the Statute of Recuſancy, if Judgment 

1 be given for 1ool. though the King is to have two Parts, and the 
Informer the third Part, yet there ſhall not be ſeveral Executions, 
plz. one for the King, and the other for the Jnformer, but one Exe- 
cution for all. M. 13 Ja, B. per Cur. between 57. Johns v. Creviæll. 


«. 


(P) Who ſhall have Execution. 


1. JF an Adminiſtrator Durante Minori ætate of an Executor recovers * Fol $89. 
in * Debt, and after the Executor comes to full Age, he ſhall vu 
have a Scire Facias Upon this Recovery, becauſe he is privy to che . ©.227- 
Judgment. P. 9 Ja, B. per Cur, adjudged, 4rrgares Wright's h % 

Caſe. 5 = al N 

| . | | | | Cale S. P. 
held accordingly.——2 Brown] 83. S. P. that the Executor may ſua a ſpecial Scire Facias upon the 
Record in his own Name. — Cro, C. 22) the Court doubted of the Caſe of 9 Jac.——S. C. cited 
per Cur. Lutw. 342. - Wms's Rep. 578. Arg. cites S. C. as adjudged. | | 

But tor more of this See tit. Executor. SE 


2. Ik a Man makes A. his Executor upon Condition that if he does 
ſuch an AEt that B. ſhall be his Executor, and after dies and after A. 

recovers in Debt, and then does the Act, it ſeems B. ſhall have a Scire 

Factas upon this Recovery. M. 9 Ja. B. demurrer. Contra . 

13 Car. B. R. between Watoin and Herbert, per Jones and Crook, 
but Berkley e contra, 5 
3. It a Feme Executrix of J. S. takes Baron, and after the Baron and Cro C. 208. 
Feme bring Action of Debt upon an Obligation in Right of the Feme pl 8 
as Executrix to J. S. againſt J. O. and have judgment againſt him Court (Præ- 
to recover the Oebt with Damages and Coſts, and after the Feme ter Hide 
dies before Execution ſued, the Baron ſhall not have Execution up- Ch. J. ho 
on this Judgment, becauſe he (though he be privy to the Judg- not) 
ment) yet he ſhall not have the Thing recovered, but it belongs to cid 
the ſucceeding Executor or Adminiſtrator of J. S. Mich. 7 Car. that Scire 
B. B. between Beaumont and Long adjudged upon a Oemurrer, J Facis lay 
myſelf being of the Plaintiff's Counſel. Intratur Tr. 6 Car. gata ne 
Bot. 799. Tr. 11 Car. B. R. between Zefery and Treſſery per Pebt ge. 
Cur. upon ſuch Writ brought. Intratur Hill. 11 Rot, 679. manded be- 


| : ing en Auter 

Droit. Ibid. 227. pl. 4. S. C. the Court (Hide Ch. J. beieg dead) conceived accordingly. 
And though it was objected that the Judgment is for Coſts and Damages, which belong to the Baron, 
although the ſaid Debt did not belong unto him, and therefore the Scire Facias ſhould be maintained 
for the Damages, yet the Court held, that the Scire Facias to have Execution of the Judgment for 
the Debt, and alſo for the Damages, is not maintamable, and whether he might maintain a Scire 
Facias for the Damages and Colts they would not deliver their Opinion. And gave Judgment for 


the Defeudant; And this Caſe being moved at the Table at Serjeants- Inn to the Chiet Baron and . 


other Barons, and to Juſtice Harvey, they all agreed in the ſame Opinion, 
4. Where three Executors bring Writ of Debt, and two are ſummoned 
and ſevered, and the third recovers and dies, the tWo who were! — ; 


» I 
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S. C. adjor- 
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and ſevered ſhall have Execution, and if the third lives, all che three 


may ſue Execution. Br. Executions, pl. 139. cites II R. 2, 


Aeminiſtra= F. If an Adminiftirator has Fudgment and ates, his Executors cannot 


tor has ſue out Execution on this Judgment; tor none ſhall have Execution 
Judgment thereupon but he that will be ſubjeEt to the Payment of the Debrs for 


en the firſt Inteſtate, Which the Executors will not. 5 Rep. 9. b. Trin. 


made to his 43 Eliz. Brudenal's Caſe. 

Inteſtate &c. | | 5 3 = : 

and then the Adminiſtrator dies Inteftate. The Adminiſtrator of the Adminiſtrator ought not'ro ſue 
Execution of the Judgment, but the Admiſtrator of the Obligee. Lat. 140. Trin. 2 Car. Paſtal v. 
Ward. Palm 443. Paſchall v. Ware, S. C. in totidem Verbis —< Noy 81. Paſchall v. War. 
ren, S. C. & S. P, admitted 


Aminiſtrator de Ponis Non may ſue a Scare Facias and take Execution upon ſuch Fudament. 


6. If Tenant in Tail, the Remainder in Tail with Warranty, has Fude- 


ment to recover in Value and dies betore Exccution without [ſſue, he in 
Remainder ſball ſue Execution, tor he has Right thereunto, and is Privy 
in Eſtate. Co Litt. 252. a. | 3 | | . 
J. If Baron and Feme bring an Action of Debt for Debt due to the 
Feme, and recover, and the Feme dies, the Baron may bring a Scire Fa- 


cias ro execute this Judgment; tor the Debt being recovered, the Baron 


atter the Death of the Feme ſhall have ir. Cro, C. 208. pl. 2, Hill. 6 
Car. B. R. in Caſe of Beaumond v. Long, | 
8. He who ought to have the Scire Facias may have Privity and Pro 
perty to have the Debt, otherwile it is a vain Suit; Per three Juſtices, 
: Co. C. 208. Hill. 6 Car. B. R. in Cafe of Beamond v. Long. 
r Salk. 116. 9. Error upon a Judgment in C. B. in Scire Facias, where a Feme ſol; 
pl. 7.5. C. covered in C. B. and took Husband, and after they joined in a Scire Fa- 


& s. P. ac- _; os F 3 
cordingly £145 to have Execution, and had Fudgment in the Scire Facias ; the Ve 


by Holt died, and the Husband ſued Execution without taking out Letters of Ad- 


Ch. ]. miniftration, and ruled that the Judgment in Scire Facias attached 2 


Comb. 455. joint Intereſt in Baron and Feme, and if the Husband died, it Would 
ſurvive to the Wite, and e contra. A Scire Facias is an Action, and is 
Carth. 415. in the Nature of an Original, and if they had recovered in an Original 


narur. 


S. C. adjudg- there could be no Queſtion in the Caſe ; and by the Judgment in the 


ed. — And Scire Facias in this Caſe the Debt veſts, and of ſuch Opinion was the 


gh ts Court. Skin. 682. pl. 2. Mich. 9 W. 3. B. R. Woodyeer v. Greſham, 


in the Scire 5 | | ; | 
Facias does not alter the Nature, yet it changes the Property of the Debt, and Debt may be brought 
on an award of Execution; Per Holt Ch. J. Skin. 683. S. C. —8 C. cited by Holt Ch. 1. 4 HA 
Raym. Rep. 1050. Mich. 3 Ann. at the Hottom, 9 5 25 


. : - 5 , 


— 


(J) What Perſons may [have Executions. 


Executor, [or Adminiſtrator, or the He al 


1. LF a Pan recovers Arrearages of Rent al in Damages, his Ex- 
_ cuetor ſhall have Execution of it, and not the Heir, for by the 
Recovery it is a Chattle veſted, 46 E. 3. 25. b. - 


Both Executor and Heir. 


Br. Exe- 2. If Demandant recovers in Mrit of Coſinage or other Action 

2 : Real in which he thall recover Damages, his Heir ſhall have Erecu- 
19 E. 4.5. tlon Of the Land, and the Executors of the Da;nages. * 19. E. 

6.8. C— 5. b. f 43 E. 3. 2. „ | 

Br. Scire | | 

Facias, pl. 19 0. cites S. C. . Br, Execution pl, 17. cies S. C 


1 80 


— By 1 Car. 2. cap 8. S. 2. and made perpetual by 1 Fac. 7. cap, 17. 
it is enadted, that where any Judgment after a Verdict ſhall be had by any Executor or Adminiſtrator, as 
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the Land, and the Executors of the Damages. 43 E. 3. 2. Jen 19+ 
Feme. 
4. So ik Statute be acknowledged to Baron and Feme, Feme ſhall But the 
have Execution of it after the Heath. 48 E. 3. 12. b. l 
y ma 


Defeaſance, and it ſhall ſerve for both. Per Opinionem. Br. Baron and Feme, pl. 24. cites S. C. 


5. A Dean and Chapter may have Elegit of Damages, or Penalty re- 
covered in the Ceſſavit, though they are a Corporation. Br. Elegit, pl. 
9. cites 21 E. 3. 23, 24 Ta hy | 
6. Tenant in Tail Remainder over recovered Damages in Action of Waſte 
and died without Iſſue, yet his Executors ſhall have Execution ot the 
Damages, though the Tail be extinct; For the Judgment veſted the 
Execution in him who recover'd to have it by Suit by him or by his 
Executor, quod nota, Br. Execution, pl. 130. cites 50 E 3. 3. 

7. A Man recovers Deed concerning Inheritance by Writ of Detinue, and 
Damages of 5 l. if the Deed be re-delivered, and if the Deed be not re- 
deliver d then 201. Damages, and died, and by the Opinion of the 
Court the Executors ſhall not have Execution of Damages before the Heir 
has Scire Facias for the Deed, and Diſtringas ad Deliberandum factum, 
and if the Sheriff returns Quod Charta perdita vel combuſta eſt, then 
the Executors ſhall have Scire Facias of the Damages, and not before, 
quod nota, And in Plea real the Heir {ſhall have Execution of the 

and recover'd by his Anceſtor, and the Executors ſhall have Scire | 
Facias of the Damages and Coſts, quod nora, Br. Scire Facias, pl. 


190. cires 19 E. 4. 5.6. | 


8. Demandant in Dower had Fudgment in C. B. and afterwards the j Mod. 281. 


Fudgment was affirm'd in B. R. and a Writ of Inquiry was brought for the S. C. and 


Damages, Coſts Oc. but before that Writ was executed ſhe died. Her Ad- mentions 
miniſtrator brought a Scire Facias, but reſol yd that it would not lie; that Da- 
For the dying before the final judgment, and when the Damages were pL "g 
due to her only by way ot Satisfaction tor an Injury which is in Na- Hover by 
ture of a Treſpaſs, and the Writ ot Inquiry betng in Nature of a Per- the Statute 
ſonal Action tor them it dies with the Perſon, and a Scire Facias lies * ON} 


not for the Executor or Adminiſtrator. 1 Salk. 252. pl. 1. Trin. 2 W. 5 whe 


& M. in B. R. Mordant v. Thorold, 1 a Statute 


which gives 


a Remedy for mean Profits is expounded it ought to be according to the Common Law. Now where 


intire Damages are to be recovered, and the Demandant dies before a Writ of 1 executed, the 

| , be e Damages are no 
Duty till they are aſſeſſed. Sed adjornatur.—— Show. 97. S. C. thar the Scire Facias was brought 
on a. Recopnizance according to the Star. of 14 Car. 2. to pay the mean Profits, if Judgment be at- 


Executor cannot have a Remedy by a Scire Facias upon that Judgment, becau 


firm'd; but per Holt Ch. J. There can be no Suit upon this Recognizance till there be a Judgment 
for theſe Damages, and conſequently the Recognizauce doth not any Ways alter it; and Judgment 


for Defendant. —— 3 Lev. 275. S. C. Curia adviſare vult. Carth. 153, S. C. adjudg'd 
Quod Querens nil capiat &c. And per Hol: Ch. J. an Adminiſtrator cannot have any Execution of ary | 


Judgment but only in the Perſanalty. 


7 B - (BR) Who 


F xecution. z bn 8 53 
3. So upon Recovery in Watte the Heir thall habe Execution of 5. Excenrt. 


— —— I, _ — — 


—— n 


„ Fxecution. 


Pl. 78. cites 5.0. 


(R) Who ſhall ſue Execution. 
Feme of the Baron, and not the Executors: | 


Br, Attaint, 1. J F Damages Are recober'd againſt Baron and Feme in Quare 


= e Impedit by them in Kight ot che Feme and the Baron dies, 


Damages, 


and the Feme recovers in Attaint, fhe ſhall have Execution of the 
11.1549. Damages recover'd, and not the Executor of the Baron, though 
cites 8. C.— the Damages were paid by che Baron in his Lite. 46 E. 3. 23. ad: 

Fitzh. Da- judged. | SOLES e N En 


mages, 


2. If Baton and Feme join in Quare Impedit in Right of the 
Feme, and recover, and Baron dies, the Fenie fhall have Writ to 
the Biſhop, and not the Executot of the Baron. 14 1). 4 12. 
3. But otherwile had it been if the Baron alone had brought the 
Action and recovered. 14 D. 4. 12. | 
SAD 4. I Baron and Feme recover Land and Damages, and the Ba- 
© Fol. 90. ron dies the * Feme ſhall have Execution of the Damages, and nit 
& Tit. the Executors ot the Baron. 48 E. 3. 13. 28 All. 45. granted to 


Baron and the Feme, but ſays, Daleat quantum valere potett. 
eme, (J)) By _ e e 
WC 8 C. and the Notes there. 


Br. wha ad F. In Aſſiſe by Baton and F eme, tif they recover Damages, and 
Fo, pl. 15 alter the Baron dies, the Feine ſhail have Execution of the Da: 
28 Aff. 45. Mäges, aid not the Executors. 28 Af, 13. 

Bur the 4d 85 | . | 7 | | 
Year Book of pl. 45. is, That upon the Feme's praying to have Execution, Greene J. told her ſhe 
ſhould have her Will Valeat quantam valere poreſt ; as much as to ſav, That the Writ lay better for 
the Executor. 28 Af, 13. is a different Point, and it ſeems that it ſhould be as in the Plea 4 above 
48 E. 3. 13. where it is ſo ſaid by Finch, who gave for Reaſon, That the Thing is prov'd to them 
two by Matter of Record, Harken, | | | h 


© 


(8) : A gainſt whom it lies. 


2 3 a Man recovers Damages againſt two, ann ſites a Scire Fa- 
Is cias againſt them to ſhew why he ſhall not have Execution 
anatnft them, if one be returned ſummoned who makes Detaulr, and 
that che other has nothing &. he ſhall have Execution againſt him 
who is returned ſummoned of the Whole. 1 E. 3. 13 b. 5 
2. So it one be return'd dead, and the other ſummon'd who makes 
Default, Execution ſhall be awarded againſt him alone of the 
Whole. 1 E. 3. 13. b. 33 85 
3. If A. acknowledges a Recogaizance to B. and after acknowledges 
another Recognizance to C. and C. extends his Recognizance firſt, vet 
B. ſhall have Execution againſt him and ouf him. 19 E. 2. 
Exccution 250. | DE, = ET. 
4. Ifa Man recovers Damages againſt A. againſt whom Part of the 
Damages are levied by Flert Facias, but nat all and atter A. dies, 
he may have a Scire Facias againſt the Heir at his Electian to have. 
Execution. 19 E. 2. Execution 163. granted at his Peril. FE 
| e 1 ; 5. Scire 


upon the Feme. 46 E. 3. 23. | 


And Judgment given according to the Opinion of the three Juſtices. _ ; 


his Election, but he ought to take him again whom ye recovered. 


KK IR — 


— — 


5. Judgment in Debt was had againſt two, The one dies The Ravm 26. 
Plaintiff brought Sci. Fa. againſt the Survivor only. Adjudged that Eiſar v. 
the Plaintiff has Election to purſue in the Perſonalty only it he will, _—— 
and take Execution againit the Survivor ; Bur if he will take Executi- ham [ the 
on upon the Lien Real, there the Charge ought to be equally againſt both Reaſon why 
the Survivor and the Heir of the Deceaſed, and Sci. Fa. againſt both, Lev. this Execu- 


wp . | | tion ſhall be 
30. Paſch. 13 Car. 2. B. R. Smarte v. Ediun, againſt the 


Survivor is, 


becauſe the Plaintiff may take a Fi. Fa. if he will, and perhaps he will not charge the Land; and 


Twiſden of the ſame Opinion. 


6. Where the Lands of ſeveral are charged with a Debt, it ſhall not 


lie wholly upon the Survivor, As it a Recognizance is acknowſedged by 


zveral, the Lands of all are thereby become chargeable, and Execution 


Hall be equally made; and if one ſhould die, the Credicor muſt bring a 
Scire Facias again/t his Heir and Tertenants, tor they being all in æqua— 
li jure, the Charge does nor ſurvive. 4 Mod. 315, 316. Mich. 6 W. 


& M. in B. R. Arg. in Caſe ot Lampton v. Collingwood, and Judg- 


ment accordingly. 


7. But it is otherwiſe where the Lands are not bound by Judg- If udgrnent 
ment; As if two enter into a Bond, and one dies before Judgment, the = e 
ny 22 be charged alone. And judgment was given according- 159%. 

y. l 5 2 | | 


one dies, 
„ . | Execution 
in the Perſonalty may be againſt the Survivor; But if he takes Execution in the Realty, ir ſhall not 
be againſt the Survivor only, but againſt him and the Heir of che other Lev. 30. Paſch. 13 Car. 2. 


Smarte v. Edſon. — Ray m. 26. Edſar v. Smart, S. C. adjudged for the Plaintiff. 


(T) Againſt whom it may be ſued. 
Againſt the Feme of the Baron. 


k. 17 Quare Impedit, ff Damages are recovered to two Bears againſt Fitzh.Da- 


Baron and Feme, and Baron dies, the Damages map be levied 75 Cre pl. 
2. Il Recovery be in Treſpaſs againſt Baron and Feme, Erecu- 


| tion may be ſued againſt the Feine akter the Death of the Baron, 


47 E. 3. 10. | a „ 
| (T. 2) Asgainſt others. 


3. Ik A. recovers by Judgment in Debt againſt B. the Executorof C. Cro. C. 165. 


and after B dics iorcttare, upon which Adminiſtration of the Goods Pl. . Srape | 


ot C. is granted to E.,th this Cale E. is liable (Upon a Scire Facias) tu; . W. 


this Judgment; for he comes under the Juogment, and there ts 3 


great Diverlity between a Judgment had by an Executor; For lo. 214. 


there the Adminiſtrator of the firſt Yan comes Paramount the? ©. 5%. 
Judgment, and where the Judgment is had againit an Executor &c. ce, beldit 


Mich. 5 Car. B. N. per Cur. adjudged between gate and Snape. good cnough, 


Dae becauſe 
there is a Difference between a Recovery againſt Executor, and by an Executor; but Hyde doubted; 


4. Ika Man recovers in Treſpaſs againſt J. S. where there are di- Fitzh. Aver- 


vers ot the ſame Name, the laintiff cannat take any of them at went, pl. 28. 


Cites 8. C. 


17 E. 3. 9. 16. 1. 


5.80 if the Recovery be of Land, ff he ſues Execution upon another Firzh. Aver. 
than him who was Party to the Judgment, though he has the lame men, . 28. 


Name, an Adlile lies, 17 E. 3.9. 5 


CY 
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but adjorna- 


Execution. 


Cro. J. 482. 6. Ik a Man recovers againſt Sir Francis Forteſcne Knight and 
pl. 15. For- Baronet, and the Writ of Execution is ſo alſo, the Sheriff may take 


556 _ 


Fierkhan, Sir Francis Forteſcue Knight, againſt whom the Judgment was, 


S.C. ad. though he be not a Baronet, becatife he is eſtopped by the Judg- 


edged — ment to ſay that he is not a Baronet, My Reports 14 Ja. 
0 ep. | | | | 5 


450 pl. 12. S. C. adjudged. 


5. In a Scire Facias to have Execution of Damages recovered in 


Alllle againſt three who were Parties to the Recovery, if the Sheriff 


returns two warned, and that the third has nothing, Execution ſhall 


be granted againſt the two of the whole, 1 E. 3. 13. Execution 


106, | 


">> be warned, the ]laintiff may have Execution againit him who has 
Facias, pl. nothing at his Peril. 24 E. 3. 25. $4 


128. cites 9 But otherwiſe ft t$ where the Execution is of Land (For this 


8. C. will be a Prejudice to the other who appears). 24 E. 3 25. 
10. A Man ſhall not have Execution upon Statute Merchant againſt 
the Heir ot the Obligor within Age, nor againſt the Feme of the Conu- 


ſor of a Recognizance made after the Coverture, but the Heir and the 


Feme ſhall recover by two Aſſiſes; Quod Nota; For ſhe was endowed, 
Br. Aſſiſe, pl. 452. cices 8 E. 1. and Firzh. Aſſiſe, 417, | 


11. Fieri Facias upon a Recovery ot Debt, the Sheriff returned Ouod 


Def* et Clericus Benefic* non habens laicum feodum, and thereupon 1ſſued 


Writ to the Biſhop to levy the Money de Bonis Hecliſtiaſticis, by which the 


Biſhop ſequeſtered all the Fruits of his Benefice, and before the Sum levied 
the Defendant reſigned, and the Patron preſented another, w ho was inſti- 
tuted, who obtained Inhibition of the Archbiſhop to the Biſhop to 


ceaſe to levy any more, and Levari Facias ſicut alias was awarde to 


the Biſhop, and if he returns this Matter, then ſhall come in Queſtion, 
whether the levying ſhall ceaſe by the Reſignation or not? But per 
Hull, it ſhall ceaſe; Quod nota. Br. Execution, pl. 38, cites 12 H 4. 
24. and 13 H. 4. 17. . EN 5 
12. A. recovered in Debt againſt B. and had Execution. B. dies. 'The 
Sheriff levies the Money upon the Executors of B. But the Court held it 
ill; For the Writ was Fi. Fac. de Bonis & Catallis B. which cannot be 
alter his Death. Noy 13. Trin. 40 Eliz. Thoroughgood's Caſe. 


13. But if after Execution awarded the Plaintiff dies, yet per Curiam 
the Sheriff thall levy the Money; And it he made no Executors, nor 


any Adminiftrators are as yet made, the Money ſhall be brought into 

Court, and be there depoſited until &c. Noy 73. Trin. 40 Eliz. C. B. 

Thoroughgood's Caſe. „ 5 „5 oe 
15. Conuſee 1 a Statute died, and upon. an Extent was return'd 


dead. A new Extent iſſued of the Goods ot the Deceaſed ; And it was 
return'd that the Widow who was Adminiſtratrix had ſold them, and 


thereupon an Extent iſſued of the Govds of the ſecond Baron. Mo. 161. pl. 
1056. Trin. 3 Jac. in Canc. Heyward's Caſe, 5 


Comb. 103. 14. Judgment in Debt was had againſt a Feme Sole, who aſterwards 


5. O and married, and then the Plaintiff brought a Scire Facias againſt the Hus- 
eee band and Wife to have Execution; and after two Nihils returned, Zudg- 
3 Mod. ment was againſt them to have Execution. A Year and a Day expired 
Hill. 3 Jac. before any Execution was executed. The Wife died. The Plaintiff brought 
B. R. the z 2 new Scire Facias againtt the Husband alone to have Execution of the 
5. Cargued ſaid Judgment. The Court held, That the Judgment on the Scire 


tur; but ſays Facias againſt the Husband and Wife, made the Husband liable; * 
„„ e pa ergr hn rr 


8. Ik an Execution of Debt or Damage be ſued againſt two, and 
Fol 891. the one is returned“ warned, and that the other has nothing whereby to 


Ol 


i Wy wi ra {| 


el * id 


"" 


Execution. 557 
fo a Judgment given in C. B. in Ireland, and affirmed in B. R. there; that it "© 
was affirmed here. Carth. 3o. Paſch. 1 W. & M. in B. R. Obrian v. Ram. afterwards 


| ini W. & 
M. affirmed. S. C. cited by Holt Ch. J. 1 Salk. 116. pl. 7. Mich. 9 W. 3. and 3 Salk. 63, pl- 2 
S. C. cited by Holt, Ch. J. 6 Mod. 257. Mich. 3 Ann. B. R,——Skin. 683. pl. 2. S. C. cited by 


Holt Ch. J. 


mY el s 1 8 „ r \ 
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(U) For Land. 
Againſt whom the Execution may be of Land. 


1. AY Elegit does not lie againſt a Prior or other Man of Re- Fitzh. Exe- 
ligion. 21 E. 3. 11. But Quare Cauſam. cution, pl. 


| . 3 | | 125 cites 
8. C. —— Br. Elegit, pl. 8. cites S. C. Becauſe the Defendant was a Man Religious. Quod Nota. 


hut Ibid. pl. 23. cites 19 E. 3. and 20 E. 3 and Fitzh. Execution So. and $3. Contra, That 


m was granted againſt an Abbot.— So againſt a Biſhgp. Ibid. cites Fitzh. Execution 159. and 
29 E. 3. 42. 


22. Debt againſt the Heir upon Obligation of his Father, who pleaded 
Riens per deſcent, and found againſt him, by which the Plaintiff had 
Writ of Elegit as well of the Moiety of his Land purchaſed, as of his 
Land by Deſcent, by Reaſon ot his Falſe Plea; and thall not have the 
whole Land deſcended in Execution, but the Moiety by Elegit. Br. 
Elegit, pl. 24. cites 21 E. 3. 9. 10. | | 

3. In Replevin againſt three Capias iſſued againſt two, and the Third 
was by Protection, and after the Exigent was awarded againſt the two, 
quod nora. Br, Exigent, pl. 23. cites 38 E. 3. 12. „ * 

4. In Action of Debt againſt an Heir upon the Bond of his Anceſtor, 
the Plaintiff by the Common Law ſhall have all the Land in Exceution 
againſt him, which he had by Deſcent from his Father, and get he ſhould 
not have Execution of any Part of the Land againfi the Father himſelf ; and 
if he ſhould nor have Execution of the Land againſt the Heir, he ſhould 
have no Fruit of his Action; For the Goods and Chattels of the Debtor 
belong to his Executors or Admittrators, and ſo of neceſſary Conſe- 
quence the Land only was liable to the Execution of a Debt of a Com- 
mon Perſon at the Common Law. 3 Kep. 12. a. Mich. 26 & 27 
Eliz. in Scacc. in Sir Wm. Herbert's Caſe. | | 


ſf6— 
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(U. 2) Againſt whom it may be in reſpe& of the 
"<> ON WOW: 


| X I. there be Grandfather, Father and Son, and the Grandfather is 
| diſſeiſed and dies, and the Father dies, and the Son enters, this 
Laud ſhall not be put in Execution by the Warranty of the Father, 
though the Son conveys by the Father, becauſe it was never in the 
Serfin of the Father, and ſo not liable. Br. Execution, pl. 143. cites 
24 E. 3. 47. Fitzh. Recovery in Value, pl. 14. 
2. oo it the Father had the Reverſion and was never ſciſed in Poſſeſſion, 
and dies, this ſhall not be extended againſt the Son. Ibid, 


7 C 28 3. 
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3. So Execution ſhall be made of the Rent which the Vouchee has by 
Reverſion in Tail, and yet the Reverſion itſelf cannot be put in Execution, 
and there when the Vouchee dies, the Execution is diſcharged for 
ever, and the Heir in Tail ſhall avoid it. Ibid. cites 17 E. 3. 11, 12. 
ea 4. Ouære, If he who recovers the Rent ſhall have other Execution. Ibid, 
_ Errors F. Execution of Damages of the Father was awarded again/# the Heir 
| © OT” upon Land tailed ; but this was becauſe the Heir was warned and made 


ingly, Default. Br. Execution, pl. 149. cites 39 Aſſ. 18. 


* 
5 


In what | $$ : 
County Scire . | 5 | | 5 
be brouglne. (X) To what Place it ſhall be awarded. 
See tit. Scire | | | 1 15 . 
Facias (B) „„ Ba anon, 1 | == EE, OS; 
1. I F a Man recovers Damages in Action of Waſte in one County, 
the Writ to levy this ſhall Iſſye to the Sheriff of the ſame 
9 _— the Action was brought firſt, ana not ta any other, 
1 But it the Sheriff returns that he has nothing, he ſhall have 
8 any other County where the Recoveror will. 29 E. 3. 
Sec tit 1 3. Tf a Recognizance of Bail he taken by a Judge of C. B. at Ser- 
Facias (6) jeants Inn in London upon an Original brought in London, and cer⸗ 
- * tifies it in Court ot C. B. and there inroll'd. But it appears ot Re- 
chere. dbord that it was taken as before, A Scire Facias niay be awarded 
ED upon this Recogntzance ro rhe Sheriff of London where the Capias 
was, kor there was the Commencement of it. Mich. 19 Car. B. 
* Querethe Rot. 141. * cum Farmer between Fobns Plaintiff, againſt Lee and 
Meaning of Pomeroy Manucaptors for Rice Edward, upon a Recognizance of 
Ball. 5 Ma. Brook Lieu and County 85. per Brook and all 
the Prothonotaries of the Common Peas. Alſo in the 
_ Eaſe atoreſard the Scire Factas may be awarded to the Sheriff of 
Middleſex, where the Recognizance was inroll'd. 19. 23 Car. 
| Hs Bo adjudged upon a Oemurrer between Andrews and Harborne, 
See tit. Scire 4 Middleſex Paſch. 20 Car. B. B. Rot. 210. adjudged be- 
Facias, (B) tween FPultney and Forbench to be well brought, and this upon De- 
pl Lag, bate upon my Motion. Yiddleter Pill. x7 Car, B. R. Rot. 
me Notes 245. Between Goddard and Vouchers. lddleſex. Trin. 13 Car. B. B. 
- Rot. 785. between @uzch v. Dayntrie. MiDDleſer Paſch. 19 Car, N. N. 
Rot. 77. between Sith and Norton. Tł. 19 Car, B. R. Rot. 388. be⸗ 
tween Fe/cate and Gardener, Note, theſe Preſidents were ſhew'd in 
the ſaid Cale between Paltney and Forbench. And note, that in the 
Cale of Andreus and Harborne Upon my Motion to have the Opinion 
ot the Prothonotaries touching the Courſe in ſuch Caſe, they cer- 
tified that it may be well brought in London or in Middleſex, and 


* Br. Lieu that it had uſed to be brought either in London or Middleſex, Con- 
&c. pl. 85. tra * 5 Ma. Brook Lieu and County per Brook and all the 


5 1 „lich. IProthonotaries of Bank that it ought to be brought in London 
And not in Yiddleler, _ „ INS 

Tf a Recog- F. It a Man recovers at Weſtminſter in Action of Debt upon a Contract 
rakes a at Jork, yet he may have Action of Debs upon it in Middleſex, but he 
a Judge's ball nor have Scire bactas upon it but to the Sheriff of the County of York ; 
Chamber Note the Diverſity. Br. Lieu, pl. 88. cites 20 H. J. 3. per Cur. 

in I. ondon. | | | ls | 5 

and after filed in Court, the Scire Facias upon it ſhall go firſt into Middleſex ; Per Twiſden. Vent. 
183. Hill. 23 & 24 Car. 2. in Maynard's Caſe. _ | „ If 


N 
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6. If a Man has Judgment to recover Debt or Damages, and the D. 162. b 
Defendant has Lands or Goods in ſeveral Counties, the Plaintiff may pray pl. 51. S. P. 
ſeveral Writs of Execution of all the Goods and of the Moiety of all i ay 
the Lands of the Defendant in every County, and not for Parcel of — He 
this Debt &c. in one County, and for Parcel of it in another County; may have 
bur if the Goods or Lands iu one of the Counties arc ſufficient to pa an Flegit 
him, he thall be ſatisfied with one Execution only. Bendl. 59. pl. 101. ener 
Trin. 4& 5 Ph. & Ma. Anon. in a Nota. ME ET. roi ay 


he pleaſe ; 

FE, - 5 | Per Cur. 
Cro. J. 246. pl. 4. Trin. 8 Jac..B. R. in Cafe of Goodyere v. Ince. 

admitted. Brownl. 107. S. C. & S. P. admitted. = | 


Yelv, 179. S. C. & 8. . 


. If a Man has Judgment in B. for 1001. he may immediately upon Yelv. 179. 
his Prayer have an Elegit into as many Ceuntles as he pleaſes ; but in this Soodyer v. 


Caſe the Plaintiff taking an Elegit into the County of Lancaſter, with Junce, 8. C. 


a Teſtatum, that another had been before directed to the Sheriff of e for 


London, who had before returned a Nihil, and it appearing there had though ac. 
been no ſuch Return, it was held to be Error; Admitted per Curiam, _—_— . 
Cro. J. 246. Trin. 8 Jac. Goodier v. Ince. e 3 


3 0 3 es rift in C. B. 
he might have taken his Elegit immediately both into London and Lancaſter, yet when he waives 


the Benefit thereof, and grounded his Execution upon a Teſtatum which is falſe, this makes Error in 
the Execution, Brownl. 107. S. C. but ſeems only a Tranſlation of Velv. 2 Brownl. 
208. S. C. argued, but no Reſolution. | 9 


8. Debt was brought iu Herefordſhire, and Judgment for the Plaintiff. 
A Writ of Execution was directed to the Sheriff of Radnorſhire in W ales, 
and the whole Court clearly held it well, and that fo it may well be 
into the County Palatine of Durham. 2 Bulft. 156. Mich. 11 ſac. Bedo 
v. Piper. | 3 8 | | 

9. The Art Scire Facias upon a Recognizance to have Execution ought 
to be in the County where it was acknowledged ; But when it was ſaed there, 
and the Party returned dead, it may be ſued againſt the Heir or Tertenant 
in any County where the Party ſurmiſes he has Land. Cro. C. 313. 
pl. 4. Paſch, 9 Car. B. R. Eyres v. Taunton. | 

10. Bail was taken by Commiſſioners in the County of York, It was re- 
ſolved that a Scire Facias brought in the County of Middleſex was well 
brought, and that it lies ag ainſt them either in the County of York or Mid- 
adleſex. 2 Lutw. 1282. 1287. Mich. 10 W. 3. Redman v. Idle. 

11. In C. B. if a Recognizance be taken at a Judge's Chamber it is a 6 Mod. 42. 
Record immediately upon the firſt Caption, and binds the Lands be- Chetley v. 
fore it is filed at Weſtminſter, and when it is filed then it is a Record Wood, S. C. 
in Court, and a Scire Facias or Debt lies upon it, either in Middleſex according. 
where filed, or in London where taken. 2 Salk. 564. pl. 4. Mich. 2 Ann. 

B. R. Shuttle v. Wood. 1 | 


12. On a Recognizance taken in B. R. the Scire Facias muſt be brought 
in Middleſex ; for the Recognizances there are not obligatory by the 
Caption, but by their being entered of Record in the Court; So it is of 
Debt; But on a Recognizance in C. B. the Scire Facias may be laid in the 
County where the Caption was, or in Middleſex where it is filed; tor it is 
2 Record by the Caption, and become immediately obligatory, and 
therefore may be brought there; and it is alſo filed at Weſtminſter in 
C. B. and there remains of Record. 2 Salk. 600, pl. 10. Mich. 2 Ann, 
B. R Shuttle v. Wood. b e n Nee | 


(Y) What 
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(Y) What Things may be put in Execution. 


ADyersFatt 1. A Sheriff upon a Writ of Execution cannot ſell to the Party 
n 3 a Furnace annexed to the Franktenement; for it ſeems this 
Attachment WOUlD be Waſte, he who had the Land being a Leſſee ; Dubitatur. 
it fed to I. 37 Ellz. B. Day v. Auſton and Biſbich, , © 0 
the Walls | 8 | | | _— | 
of the Houſe. Cro. E. 354. Day v. Bisbirch. — Ow. 50, 51. 3 Eliz. C. B. the S. C. accord- 
ing ly. - Faits, Copper, Tables and Partitions were fer up by a Soap-boiler for the Convenience 
 @f his Trade, and who alſo paved the Backſide &c. and theſe were all taken in Execution by the 
Sheriff on a Fieri Facias, and it was held good by Holt Ch. J. 1 Salk, 368. Mich. 2 Ann. Poole's Caſe, 


58 C. cited by 2. Rent reſerved upon a Leaſe for Term of Life may be taken in Exe- 
Noderidge cution by Elegit, aud the Plaintiff who recovered may diitrain for the 
* 3 Rent, and yer he has not the Reverſion. Br. Diſtreſs, pl. 91. cites 
Te 13 H. 4. Fitzh. Avowry 237. 1 | | 5 
3. Goods taken for Diſtreſs cannot be taken in Execution. Br. Pledges, 

pl. 28. cites 35 H 6. 25. Rs . 

* S.P. Br. 4. * Beaſts leaſed for Tears cannot be taken in Execution for Debt of 
Treſpaſs, Teffee after Recovery againſt Leſſee. D. 67. b. 28. Marg. cites 22 E. 
. 4. 4 10. Br. Execution 10). — Not till aſter the Leaſe is determined; 
10. for the Per Doderidge J. 3 Bulſt. 17. cites 35 H. 6. 2. | 


Le ſſor him- . | 3 | 8 
ſelt cannot take them during the Years, and yet they demurred & * —— 8. P. and yet 


the Debtor has Property in Reverſion. Br. Property, pl. 33. cites 8. 


5. Not of the Profits of Office of Filazer, for Execution cannot be 
of what he cannot grant and aſſign over. D. 7. b. pl. 10. Trin. 
6. A. is bound in a Statute to B. and ſows the Land. B. extends the 
Lands which are delivered to him in Execution, It was adjudged that 
the Conuſee ſhall have the Corn ſown, And the ſame Law in Caſe of a 
Recognizance. 2 Le. 54. pl. 75. Trin. 29 Eliz. C. B. Barden v. 
Wichington. es | 8 £ 
J. A Chain of Gold not anſwerable to the Quality of the Perſon that 
has it on, though it be oz his Body, ſhall be taken in Execution; Arg, 
. Mo 214. pl. 354. Mich. 2) & 28 Eliz. in the Exchequer. „ 
Le 229. 8. A. long Time before a Recovery had againſt him by B. ſold Gocds 
pl. 303. to C. buc with this Proviſo, that A. ſhould have Poſſeſſion of them for 
3 Jour Years, which are not yet expired, and if A. then pay ſuch a Sum of 
S G. Money the Sale ſhould be void. A. having only a Specifick Property 
judged — the Goods are not liable to this Debt. Cro. E. 218. pl. 5. Hill. 33 Eliz. 
 Itthe D. b. R. Bind v. Plain. i 


fend ant has | | | 54 ; „„ 
Goods by lawful Means, viz. by Bailment or otherwiſe, neither the Party himſelf nor the Sheriff 
can come into the Houle to ſeize them, Per three Juſtices. Cro, E. 909. pl. 20. Mich, 44 & 45 Elis. 
B R. in Caſe of Leyman v. Greyſham, NSD 3 = 


9. Term in Right of the Wife as Adminiſtratrix is not extendable for 
the Debt of the Husband, and if the Husband had himſelf the Term 

as Executor, it was not extendable tor his proper Debt. Cro, E. 292, 

pl. 2. Hill. 35 Eliz B. R. Ridley v. Punter | 7 Ie. 
10. Goods pawned prior to the Execution ſhall not be taken in Execu- 
tion till che Money is paid for which they were pawned ; For the Pro- 

perty is ouly in tae Pawnee, and the Judgment Creditor has Wy ” 
| 15 ME |  Incexe! 


v. Hanger. 


_ Cuſtody of Law, cannot be ſeized 
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Intereſt in them. 3 Bulſt. 17. Hill. 12 Jac. B. K. in Caſe of Waller 


11. Upon a Levari Fac. the Sheriff may take ready Money. 2 Show. 
166. pl. 157, Mich. 33 Car. 2. B. R. The King v. Webb, 5 


12. Goods in Execution, tho wrongtully, being once ſeized and in In a Fieri 
Again by the fame or any other She- Facias the 


_ Tiff, and if they are fold thereon ſuch Bargain is void; Per Holt Ch. J. en Len 


him by Defendant, by this che Property of the Goods is not in the Sheriff, but ma 


-- 13. Goods and Plate of the Wife affeened to Truſtees before Marriage, of Nelſ Chan. 


vived her then he to have the abſolute Property. Per Cur. this 
Muäatter purely at Law, whether the F is well veſted in the Truſ- hold Goods 
wund ſo at Law. 2 Vern. 238. pl. 221, Mich. 


therefore defective, and being taken in Execution on a Judgment after the Death of the H 
Bill was filed in Equity to be relieved againſt the Judgment, but was diſmiſſed with Coſts. 


turns Nulla 

Bona on Se- 
curity given 
y be taken upon 


Show. 174. Mich. 2 W. & M. Backhurſt v. Clinkard, 


another Execution. 2 Vern; 238. pl. 221. Mich. 1691. Underwood v. Mordant, 


which the Husband was only to have the Uſe tor his Life, and after to x1 _ 
TC. men- 


the Wife, her Executors and Adminiſtrators; but if the Husband ſur- ion it 33 


is a the Houſe- 


tees, or Whether the Aſſignment is fraudulent as to Creditors, and that - _ gg 
having been tried at Law, there is no room for Equity to interpoſe ; aste 


Ga a > that there 
tor then we mult declare that to be no Fraud in Equity which was was no 


1691. Underwood v. Schedule 
Mordant. | 


ticles, and 
usband, a 


14. If the Bailiffs take another Man's Goods in Execution, (tho? 


_ otherwiſe in Replevin) an Action of Treſpaſs will lie; Per Holt Ch. 
IJ. Carth. 38 f. Trin. 8 W. 3. B. R. in Caſe of Haller v. Byrt. 


15. In Treſpaſs for taking Goods the Detendanr juſtifies by a Judg- 
ment in Court Baron, and that the Goods were taken by a Levari, and 
delivered to him, being Plaintiff, in Execution. Demurrer, Judg- 
ment pro Quer; tor that Goods ſo taken cannot be delivered in Exe- 


cution, but perhaps they might ſell them, and ſo raiſe the Money, or 


Hunter. 


have appraiſed them. 12 Mod 494. Paſch. 13 W. 3. Holm v, 

16. A. has a Judgment for a juſt Debt againſt B. and takes out a Fieri A. ſeized 
Facias, and gets the Sheriff to ſeize the Goods, but would not let him 4 2 
proceed tarther, but let the Goods ſeized remain in Cuſtody of B. the De- and ſold 
fendant. C. who had alſo Ne againſt B. for a juſt Debt takes them to C. 
out a Fieri Facias, and per Curiam he may ſeize the ſame Goods, for the Son of 
the former was a fraudulent Execution, and the Sheriff might very well B. After 


return Nulla Bona upon the firſt Execution. 7 Mod. 37. Trin. 1 Ann, wards}. 6 


B. R. Rice v. Serjeant. 


gat Judg- 
mene a. 


gainſt B. 


and the Sheriff levied 24 b. of thoſe Goods in the Poſſeſſion of B—C. brought Trover, but on 


Evidence the Sale was proved fraudulent, and B. was in Poſſeſſion of them all along, and paid Taxcs 
for the Farm and Goods &c. and therefore the Judge directed he Jury to find for the Defendant; 


but for want of proving a Copy of the Judgment as he ought, the Jury for that Reaſon only found 
apainſt him; but by the Judge's after Direction on a Bill by the Bailiff, and proving the Matter as above, 


a perpetual Injunction was granted againſt the Judgment, and C. to pay Coſts. Chan, Prec. 233. Mich. 
' 1504. Kent v. Bridgman, | - | 3 OD Lg | 


17. If there be an Execution againſt Tenant for Years without Im- 


peachment of Waſte, tho ſuch Tenant may cut down and tell, yer the She- 


Tiff cannot, becauſe the Tenant in ſuch Cate has only a bore Power with 

an Intereſt; Per Holt Ch. J. at Niſi in Middleſex. 1 Salk. 368. Mich. 

2 Ann les Cafe. | 3 . | 

f where the Tenant has an Intereſt as well as a Power, as Te- 

"tor Years has in /tauding Corn, in ſuch Cate rhe Sheriff may cut 
2 TO 7 D : don 


to thoſe Ar- 


5 
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I Salk. 368. Poole's Caſe. 
19. Things ſet up by Leſſee for Years for the Conveniency ot Trade, 
as Coppers c. are ſeizable on a Fi. Fa but Hearths and Chimney-Pieces 


io compleat the Houſe are not. 1 Salk. 368. Mich, 2 Ann. coram Holt Ch, 


J. at Nifi Prius in Middleſex. Poole's Caſe. 


20. 8 Ann. cap 14. F. 1. No (Croods upon any Tenements leaſed ſhall 


be taken upon any Execution, unleſs the Party, at whoſe Suit the Execution 


is ſued out, ſhall before the Removal of ſuch Goods pay to the Landlord of 
the Premiſſes, or his Deputy, all Money due for Rent for the Premiſſes; 


Provided the Arrears do not amount to more than one Ttars Rent, and in 


Caſe the Arrears ſhall exceed one Year's Rent, then the Party at whoſe Suit 


Sc. paying the ſaid Landlord or his Bailiff one Year's Rent, may proceed to 


execute his Fullg ment, and the Sheriff is required to levy and pay to the 


Plaintiff, as well the Money paid for Rent as the Execution Money, 
Hen fee foes „„ 


* — 6 


(2) To what Time it ſhall relate for Land. 


.. | F Judgment for Debt or Damage be given in Bank upon Trial by 
+ Fol. 892. +Nifi Prius, the Plaintiff ſhall have Execution of the Land 


which the Oetendant had the Day of the Niſi Prius, fir this and the 


RN 
* Thi a ö | | 
Debt Day in Bank are but one Day in the Lam. D. 3 & 4 Ma. 149. 
brought a- 80, I7 E. 3 5. b. 18 E. 3. 14. b. 118 E. 3. 38. b. LOR, | 
gainſt the | : | „ = g 

Heir upon the Obligation of the Anceſtor, and the Defendant aliened the Aſſets pending the Writ, and 
yet pleaded Riens per Deſcent, and this being found againſt him, a general Judgment was given. Ibid. 

+ Fitzh. Execution, pl 58. «ates 8. C. as ta an Action of Waſte tried at Niſi Prius. ny 


Fh. Ex- 2. So he ſhall have Execution of the Land which he had the Day 
_ ecution, pl. of the [nqueſt taken. * 21 E. 3.51. b. 30 E. 3. 30. adjuoged. 15 E. : 


"7s 3. Execution 64. 31 E. 3. Execution 66. + 18 E. 3. 38. bv. 
Elution” pl. 58. cites 8, C. as to an Action of Waſte tried at Niſi Prius. et 
Fitzh. Exe- 3. In Aſſiſe, ił after the Aſſiſe taken it is adjourned for Difficulty, 
cutlon, Pl. and atter Judgment is given for the laintitt, he ſhall not have Exe⸗ 


8. C“ Cution tor Damages of the Land which he had the Day of rhe Inqueſt . 


Fi taken. 21 E. 3. I. 5. 
itzh. Ex- 
vl. 58. cices Bank, he ſhall have Execution of the Land whlch the Recoveree 
S.C. Had the Day ot che Inqueſt taken, * 18 E. 3. 38. b. Contra 19 E. 2. 
Execution 249. : „ Pon 9 
 * Firth. F. Ik a Man recovers Damages againſt another he ſhail not have 


Execution, Execution of the Land which he had the Day ot che Writ purchatel. 


Fac * 29 E. 3. 2). + 18 E. 3. 38. b. 30 E. 3. 26. 31 E. 3. Exerutt- 

+ Fitzh. ON 66. though averred that he had granted his Chattels and Lands 
3 t WO Days betore the Inqueſt taken ta toll him of Execution. . 
pl 58. Cites | | | 


the Defendant had the Day of the Writ, and could not have it, bur of the 
Day of the Judgment. Br. Elegit, pl. 19. cites the Regiſter fol. 93. 


Br. Elegir, 6. Nor of the Land which he had when he firſt came to anſwer if 
Bee it was in another Term than chat in which the Judgment was. 
Br. Execu- 42 All. 17. Adjudged. 5 

tion, pl. 87. 
Cites S8. C. 


and which he had the 


See pl. 12, 13, the Notes chere. 


2 if 


| down and ſell ; Per Holt Ch. J. Mich. 2 Ann. at Niſi Prius in Middleſex. 


4. If a Man recovers Debt or Damages by Trial by Inqueſt in 


In Treſpaſs the Defendant recovered Damages, and prayed Elegit of the Land which 


wad. Wy nl — oat ho hank 


e 


* 2 FP * 0 1 
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4 Jf a Pan recovers a Manor he fhail have all the Arrearages Though 5 
incurred meine between the Recovery and Execution. 48 E. 3. did vor ſue 
16, b. | Ee Execution 


in two Years 


5 5 i . f | after. Br. 
Relation, pl. 5. cites 48 E. 3. 15. per Hinimer, which was denied, for the Execution ſhall not have 


Relation. Br Arrearages, pl. 5. cites S. C. and Brook fays, ſo it ſeems that Tenant ſhall 
have it till Execution. by 


8. Ik an Inqueſt be taken by Niſi Prius in Action of Debt, and 
Plaintiff recovers, and the Detendanr, to prevent the Plaintifk of 
his Execution, che third Day after the Inqueit was returned had ali- 

_ ened the Land, pet the Plaintiff ſhail not have Erecutton of the 
Land which he had at the Time of the Inqueſt returned. 14 E. 3. 
72. adjudged, „„ . = 
9. If a Man fues Execution out of a Recognizance he ſhall not 

now have Execution of his Land which he had the Day of the Re- 

cognizance made. 29 E. z. 32. Curia contra 1 E. 3. 12. 

10. But if Upon this the Sheriff returns a Nihil then Execution 
ſhall be of the Land which he had the Day of the Recognizance 

made. 29 E. 3. 32. Curia. 5 

11. If a Man acknowledges a Recognizance before a Judge of see ſupra 

Bank or King's Bench out of the Court as at Serjeant's Inn out of(X) the Caſe 
the Term, and after it is entered upon the Roll of Record fn the 8 

lame Court where he is Judge, this ſhall bind the Perſon and : 

Land of the Conuſor from the Time ot the Conuſance of the Recog- 

nizance, for it 1s a Recognizance from this Time. Hobart's Rep, 

264. per Curtam between Hall and Wink/eld, 

12, If a Pan recovers Debt or Damages he may ſue Execution“ Br. Ex- 
of any Land which he had ar rhe Time of the judgment. 30 E. 3. eeution, 


24. *42 All. 17. 28 Afl. 41. 6 E. 3. 13. and not of the Land which 2:57 << 


he had the Day of the firſt Wric purchaſed. | 3 


13. If a Pan recovers Debt or Damages he ſhall have Execu⸗ goinſt an | 
tion of the Land which he had che firſt Day of the Term in which he Comer, my 
recovers ; tor the Term is but one Oay in Law. 42 Aff}, 17. ad-c,,ccc0 KY 

Judged. „ „ | | on Demurrer 
Plea of the Defendant, and prayed Elegit of the Land which the Defendant had the Day. he was 
brought in to anſwer and could not have it, bnt the Day of the Plea pleaded, which was rhe ſame 
Term that Judgment was given, which is all one and the ſame Day, and ſo in Effect this is the 
Day of the judgment. Br Elegit, pl. 19. cites 42 Aſſ. 19, — But 42 E 3. 11. it is expreſſed 


plainly the Day of the Judgment rendered. Ibid. —— But per Knivet, if it had paſſed by Verdict 
upon Iſſue, he ſhall have Elegit of the Land which he had the Day of the Inqueſt for it, and 


e r rendered; quod nota, Ibid. Br. Execution, pl. 89. cites S. C. accordingly—— 
bid. pl. 16. cites 42 E. 3. 11. accordingly. — Ibid. pl. 127. cites S. C. accordingly. | 
14. Ik a Pan recovers Debt Execution may be ſued 


bk anp Land which he hath purcbaſed after the judgment. 30 E. 3. 24. 


15. Tf a Man recovers Debt he may luc Execution of any Land so of = Re. 


which he had at the Time of the Judgment, though he had aliened it gs Ling 
betone dhe Execution. 30 , , f on e eee 
106. So it map be ſued of any Land which he had by Purchaſe at- tra. Mo. 36. 
ter the Judgment, though he had aliened it betore the Execution, y! 1s. 
: 17. 77 of Rent brought by a Prior, who recovered the Arrearages as 5 A 6 
| tell inthe Time of his Predeceſſor as of bis own Time, and the Arrear- Le. 
ages for a Term pending the Afiſe, viz. incurred aſter the Adjournment of covered the 
Aſſiſe in Bank. Br. Arrearages, pl. 9. cites 29 Atl. 59. Sled ad ths Rear by 
Rs — FTE eee | | | | Ward, an | 
the Arrears incurred after the Verdict; quod nota. Br. Arrearages, pl. 1c. cies 31 E 3.31. 


So in Aſſiſe of Land, the Plaintiff recover'd, and becauſe the Land was worth 20s. per I and a 
| | T Led | Juarter 
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_ Execution. 

Quarter was paſſed after the Adjournment, it was awarded that he recover the Rent of this Quarter 
with his Damages. Jbid. cites 31. E. 3. 33. 33 | 

In Aſſiſe of Rent the Plaintiff recovered and prayed Judgment of the Rent and Damages, and of 
Arrearages incurred pending theWrit; Per Cur he ſhall not have it but only ofthe Rent and Damages, 
and of no Arrearages ; But inWrit of * Annuity the Plaintiff may recover the Annuity and Damages, and 
the Arrearages incurred pending the Writ ; but e contra in Aſſiſe. Brook fays Quare diverſitatem. 
Br. Arrearages, pl. 7. cites 37 H. 6. 38. | | 

* Note, that in Scire Facias upon a Recovery in Writ of Annuity, the Plaintiff cannot recover the 
Arrearages and Damages incurred pendipg the Scire Facias, but pending the firſt Writ ; quod nota 
per Judicium. Br. Arrearages, pl. 16. cites 9 H. 5. 4. | | 


I 


18. In Delt on a Bond the Defendant before the Trial conveyed his 
Lands to another &c. but he himſelf took the Profits ; notwithitanding 
this Conveyance a Moiety of his Lands are extendable. D. 295. a. 
pl. 9. cites 22 Af. 44. . W 


Br. War- 19. Note, per tot Cur. in a Queſtion &c. that if a Man makes a 


rugs win Ferffment with Warranty, his other Lands ſhall not be bound without 


& © Judgment in any Action, and that if a Man recovers Debt, he ſhall not 


have Execution of the Land of the Defendant, but ſuch Land which 
he had at the Day of the Judgment, and not of that which he ſold 
pending the Writ. Br. Execution, pl. 23. cites 2 H. 4. 14. 


20. In Debt againſt the Heir, for that the Father had a Man in his | 


Cuftody in Execution, and ſuffered him to eſcape, and died; Adjudged 
that the Land which the Father had at the Time of the Fudgment, may be 
extended by Elegit upon a Scire Facias brought again/t him as Tertenant 
of Land liable to the Execution. Dyer 271. a. pl. 25. Hill. 10 Eliz, 


A 1 e : 1 
qe ſuch 21. If a Man recovers Annuity againſt a Vicar, and before Execution 
pere the Vicariage is United to the Parſonage, yet the Plaintiff may have Exe- 


ted 12 EK. cution againſt the Succeſſor by ſhewing of the ſpecial Matter; Per Brian 
& 3+ * Ch. J. Br. Variance, pl. 102. cites 20 E. 4. 6. | 25 
Id, . k | ES 


. 22. If a Man recovers Annuity againſt Bailiffs and Commonalty, and 

Execution, before Execution the Corporation is altered to Mayor and Commonalty, yet he 

pl Gees may have Execution againſt the New Corporation by ſhewing the ſpe- 
1 85 cial Matter. Br. Variance, pl. 102. cites 20 E. 4. 6. per Brian Ch. |, 


Mo 21. pl. 23. It a Man brings a Præcipe, and the Tenant aliens Pendente lite, 
22. Hill. yet the Recovery is good againſt him, and ſhall alſo bind every one under 


Os him ; Per Anderſon, and agreed by Periam. Gouldsb. 105. in pl. 9. 
22 Weſton, Mich. 30 & 31 Eliz. obiter. | | . | 
For the 3 | 

"Tenant continues Tenant to the Action. 


24. Debt was brought againſt the Heir, who pleaded Riens per Deſcent 
the Day of the Writ. It was found, that before the Writ brought he had 
aliened the Aſſets by Covin to defraud this Debt ; And Judgment was 
given for the Plaintiff, and that this is well found for him upon Office 
of Aſſets per Deſcent. D. 149. a. Marg. pl. 80. cites Trin. 33 Eliz. 


B. R. Rouſe v. B. 2 
Cro. E. 216. 25. Debt againſt Executor or Adminiſtrator; Recovery is had by 


pl. 12 8 C. Verdict, and on this Judgment given, and Fi. Fa. De bonis Inteſtati, 


ide Plain- on which Devaſtavii returned, and Elegit iſſues De Terris propriis of 


riff had t. the Adminiſtrator which he had the Day of the firſt Fudgment. Mo. 


Elegit gran | f : | 
ed im de 299. pl. 446. Mich. 32 & 33 Eliz. Mead v. Chey ny. 

Bonis Exe. | 5 
cutoris. 
upon the Elegit was granted. to 
Day of the firſt Judgment is not mention'd in either of the ſaid Books. 


2 Le. 188. pl. 23 5. S. C. a Precedent was ſhewn to the Court of 19 Eliz. and there- 
-Bur as to its being of the Lands which the Executor had the 


26. Land 


_ Da WW a. — > 


* 


Execution. b 3 66 


26. Land whereot the Bail was ſeiſed at the Time of entring into And a Re- 
it ſhall be liable after Judgment, though aliened before; Per Clench _ Os 
J. Cro. E. 580. Mich. 39 & 40 Eliz. B. R. Hoe v. Marſhall. 1 n 


Ln : | r 
of all Actions Duties and Demands before any Julgment given, and after upon Default of the De. 


fendant Scire Faci-s iflues againſt the gail, adjudged that this Releaſe ſhall not bar the Plaintiffs; | a 
becauſe the Judgment was a meer Poſſibility, and therefore cannot be releaſed. 10 Rep. 48. cites 1 
5 Rep. 70, 71. Hoe's Caſe. _———See tit. Relea'e (U) pl. 33. S. C. and the Notes. | = 


27. Upon a Judgment in Debt, the Plaintiff ſhall not have Execution 
bur only on that Land which the Defendant had at the Time of the Fudg- 
ment, tor that the Action was brought in reſpect of the Perſon, and not 
in reſpect of the Land. Co. Litt. 102. a. ad ſinem. Ns f 
228. But it an Action ot Debt be brought againſt the Heir, and he 
aliens hanging the Writ, yet ſhall the Land which he had at the Time 
of the original Purchaſe be charged, for that the Action was brought _ 
againſt the Heir in reſpect of the Land. Co. Litt. 102, a. b. | a I 
29. It a Man is Nouſuit, the Land only which he had at the Time : 
of the Amercement aſſeſſed fhall be charged, and not that which he had 
at the finding the Pledges ; For the Amercement is not in reſpect of the 
Land, but ot his want ot Proſecution, which was a Default in his Perſon, 
Co. Litt. 102. b. | 
30. Bur the Iſſues of a Furor ſhall be levied upon the Feoffee alt houg h 
they were bt loſi before the Feoffment, becauſe he was returned and 
{worn in reſpect of the Land. Co. Lit. 102. b. „ 


31. It the Land be firft executed upon a Statnte, and afterwards an 


] Elegit upon a Judgment obtained before the Acknowledging of the Statute 
comes alſo to the Sheriff, the Moiety of the Land extended jhall be delivered 
l io the Plaimiff upon the Judgment. Brownl. 38. Freeman's Caſe. | 


32. 29 Car. 2, Cap. 3. S. 14. Every Fudge or Officer of the Courts at This Sta. 
Weſtminſter who ſhall lian fudg ments, ſpall ſet down the Day of the Month, _ 
and the Year he ſigns them, upon the Paper Record Ec. which he ſhall 8 | 
ſo ſigu, which Day of the Month c. fhall be entered upon the Margin of ſhall bind 

the Roll of the Record of the ſaid fudgment; And they jhall be accounted Lands but 
 Fudgments oni from the Time of ſuch ſigning againſt Purchaſers bona Pile, oy roms | 
'3 and for valuable Conſideration. _ | „ 5 b 
233. 8. 18. The Day of the Month and Year of the Enrolment of Re- to Purcha- 
cegnizauces, ſhall be written in the Margin of the Roll, and Lands in the ſors; ſothat 
Hands of Purchaſers for valuable Conſideration ſhall not be bound but from 8.0 Credl- 
7 - | this remains 
the Time of ſuch Inrolments. . 


2 it 2 at 
= _ the Com- 
of mon Law; Per Ld. Chancellor Talbot. 3 Wrms's. Rep. 398. pl. 111. Mich. 1935. Robinſon v. 
71 Tonge & al. S0 that as between Creditors a Judgment entred in the Vacation relates to the 
| firſt Day of the preceding Term. Ibid. Marg. | TE | 
a 34. If Judgment be ſigned in Hillary Term, and in the ſubſequent Va- 
; cation the Detendant es Land, and before the Etiloins of Eatter Term 
y the Plaintiff enters Judgment, it ſhall affect the Lands in the Hands ot 
i, the Purchaſor, and it one enters Judgment ſo ia Vacation, when indeed 
4 the Party was dead, if he was living in the precedent Term the Judg- 
= . ag” is good by Relation. 6 Mod. 191. Trin. 3 Ann. B. R. Hodges 
V. Templer | VF 
| 35. Fadement againſt an Heir on Aſſets confeſſed ſhall have relation to, 
e- and bind trom, the filing the original Writ or Bill, and thall be pre- 
he terred to a general Fudgment againſt the Heir tho? obtained prior, and 
mY tho' the Original whereon &c. was filed prior, and ſuch general Judg- 


ment will not relate to the Original, bur. binds only in common Cates 
trom the Time of the Judgment given; Per Holt Ch. J. Caith; 245. 
Trin. 4 W. & M. in B. R. Gree v. Oliver. 5 | 
LE 36. If 


| 
| 
| 
[ 
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Farrer v. Brooks, S. P. held accordingly. 


V 


—_— 
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36. If Plaintiff be alive on the Continuance-Day, Judgment may be 
given tho? he be dead afterwards ; If he dies before the firf# Day of the 
Term, the Court cannot take Notice of it without it be preaded as Puis 
Darreigne Continuance, and if he were alive the firſt Day of Term 
NN ſhall relate to that. 6 Mod. 225. Mich. 3 Ann. B. R. in 

'afe of Fox v. Tilly. 0 | 


8 


54 (A. a) To what Time it ſhall relate for Chattles. 
What Goods ſhall be put in Execution, 


But he 1. F an Executor ſells any Goods to another pending an Action 


mall be againſt him and before Judgment, thoſe Goods ſhall not be 


Bene Fre. takentn Execution, tor they were lawtully vought. 91. 6. 57.b, Curia, 


priis, but es | 8 | | | 
it ſcems there that a Sale after Judgment is not good, and if an Elongata ſunt be returned the Plaintiff 
Mall have Execution De Bonis Propriis. Br. Executors, pl. 14. Cites S. C. — Fitzh. Executors, 
pl. 7. Cites S. C. é | | 


By the Com- 2, Tf a Man after Judgment, and before Execution taken out, 
mon Law ſells his Chattles by Fraud to avoid Execution, tholt Guods at the Com⸗ 


e mon Law could not be put in Execution. 3 E. 3. Jtinere North 
Fraud was Exkclition 108. VVV 


avoidable _ FRE | i | 1 
only by him who had a former Right, Title, Intereſt, Debt or Demand. 3 Rep. 83. a. cites it as 


adjudged Trin. 37 Eliz. C. B. in Caſe of Upton v. Baſſet. 


Mo. 873. pl. 3. Ik a Man recovers againft J. S. and ſues Execution by Fie: 
1216. Co fi Fatias, the Chattles which J. S. had ar the Time of the Execution 


myn v 


Brandlyn, awarded Ate {fable tothe Execution. Pill. 11 Ja, B. adjudged by 


S. C&S p. Admittance between Cammin and Brandlin. 
held clearly. | 


Brownl. 38, 39. S. C. held by all the Judges. 


* 


Le. 144, 4. As if after the Execution awarded againck J. S.—]. S. dies, 
145. pl. 200. pet the Sheritt may atter execute the Mrit upon the Goods in the 


2 or Hands of his Executors Ot Anmintſirators, inalmuch as the Goods 
1. Cen were bound by the Award of Execution 16 Þ, 7. 6. b. per Brian 


Park v. In Execution upon Statute Staple, 


Mos, S. P. | 5 e | 1 „„ 2 
held accordingly, and S. C. cited per Curtam, — Mod. Rep. 188. pl. zo. Mich. 26 Car. 2, C. B. 


Le.144.pl. F. So if a Man recovers againſt J. S. 4s Executor of W. S. of the 


_ 200.5. Goods of the Occealed if he has c. and if nor, De Bonis Propriis, and 


nag Mo. ſues Execution accordingly by Fiert Facias, und after before Execu-. 
352. pl. 473. tlon made by the Sheritt J. 8. dies, if the Sheriff does not find any 

Motle , ( ©00bs of 15. O. the firſt Teſtator, he may execute the Mrit upon 
- 4 455 4 — the proper Oodus ot J. S. Which he had at the Time of the Execution 
e. awarded, though they are nom in che Hands of his Executor or Ad- 
pl. 16. S. C. miniſtrator, wWirhout ſuing a Scire Facias, inaſmuch as they were 
held accord. hund by the Award of the Execution. Mich. 31: & 32 Elz. B. R. 
ingly. but adjudged Hill. 32 Ellz. verween Pares Platntiff, and AMA 


S. C cited 


Ss Moe. 225. 48d Howe Okkendants. 
per Cur, | | 


Hill. 10 Geo, DET oi 
= 6. It 


E 


. 
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6. I an Elegit be erroneous, Upon which an Alias Elegit is granted, 
all the Goods which he had at the Time of the Execution granted Are 
liable. B. R. Humphrie's Cale, cited 
Dill. 11 Tac. | 


7. Ita Man recovers Damages, and the Defendant aliens his Goods 


— 


by Fraud, the other may take 1ſſit? upon it, and. it it be found the other 
ſhall have Execution of the Goods aliened by Fraud; Quod Nota per 


Belk. quod non negatur. Br, Execution, pl. 17. cites 43 E. z. 2. | 
8. It one recovers in Debt he ſhall not have Execution but of thoſe Bnt per 


Goods which the Defendant had at the Day of the Execution made; Quod Babb, if a 
Nota. Br. Execution, pl. 23. cites 2 H. 4. 14. 


d Man be con- 

demned in 
| | 5 5 | Debt, or | 
bound in a Statute, the Goods which he had at the Day of the Judgment, or acknowledging of the 
Recognizance, ſhall be bound ro the Execution in whoſeſoever Hands they come; Quod non nega- 
zur, Ibid. pl. 116. cites 7 H. 6. 2. | SEE | | „ 


9. Ca. Sa. awarded and an Exteat, and between the Date of the Writ, 
and before the Sheriff took the Inquitition, Defendant ſells the Goods; 
Per two Juſtices the Sheriff may extend the Goods ſo ſold, (for it is 
the Act of the Party) and the Goods he had at the Time of the Writ 


awarded. Mo. 21. pl. 72. Hill. 2 Eliz. Anon. 


10. On Recovery in Debt the Plaintiff had Execution, and the De- S. P. held 
endant after the Teſte of the Fi. Fa. and before the Sheriff had executed it, b e e 
ſold the Goods bona fide, and delivered them to the Buyers. Adjudged x. y the 
that the Sheriff might rake them in Execution in the Hands of the Buy- Execution 
ers, becauſe when ſuch Execution is made, it thall have Relation to the Goods 


the Teſte of the Writ. 1 Leon. 304. pl. 423. Mich. 22 Eliz, C. B. gers bound, 


þ dton ſo 
Wangſord v. Sexton. = ee they 
2 | 3 3 ken in Exe. 
cution into whoſe Hands ſoever they come; And Walmſley faid, ſo it was ruled in a Caſe at Hert- 
ford Term, wherein he was of Countel Cro. E 174. pl. 4. Hill. 32 Eliz B. R. Anon. Pep: 
Curiam, no Gift or Deed of the ſaid Goods the Day of the Date of the Writ or afterwards can 


ſtop the Execution ; Wherefore they reſolved the Jury accordingly, withour inquiring of the Fraud; 
and they found for the Plaintift, Cro. E. 440. pl. 1. Mich. 37 & 38 Eliz. C. B. Boucher v. Wiſe⸗ 


11. If a Judgment in Debt be given againſt Leſſee for Years, and af- 
terwards he ſells the Term, and after the Year the Plaintiff brings a Sci. 
Fa. and has Execution, the Term is not liable to the Execution if it 
was aſſigned Bona Fide. Godb. 161. pl. 226. Paſch. 6 Jac. C. B. Wil- 
fon v. Wormall. = ; 5 

12. And if Leſſee for Years aſſigns over his Ferm by Fraud to de- 


feat Creditors, and the Aſſignee aiſigus it over to another Bona Fide, it 


is not liable in the Hands of the ſecond Aſſignee to Execution; Per 
Coke Ch. J. Ibig, in 8. 4... Ys | | 

13. The Sale of Chattels bona fide after Judgment, but not after Execu- 
tion awarded, is Good; Per Curiam. 8 Rep. 171. a. Paſch. 8 Jac. in 


Sir Gerard Fleetwood's Caſe cites 2 H. 4. 14. 9 H. 6. 58. 11 H. 4. J. 


14. 29 Car. 2. cap. 3. 8. 16. No Writ of Execution ſhall bind the Pro- The Statute 
perty of Goods but from the Time of its Delivery to the Sheriff or Coroner, ot Frauds 


. | . : r 3 c Ro « d P 1 
who upon receipt thereof (without Fee ) hall endorſe on the Back thereof the n les 
Day of the Month or Tear when they received it. | 8 


| 1 1 ok Gaods 
taken in Execution from the Delivery of the Writ to the Sheriff with reſpect to Purchaſors only. But in 
reſpect of Executors where the Party after the Teſte and before Execution it binds the Property from 


ru the Teſte. Per Ch J. and Dobben, obiter. Comb 145. Mich. 1 W. & M. in B. R. Anon. 


The Fieri Facias bore Tefte before the Party's Death, bur the Delivery and Indorſe ment was after. 
The Court held the Execution good at Common Law, and rather inclined that it was good ſince the 
Statute, and that it was made for the Benefit of Strangers, who might have a Title to the Goods be- 
tween the Teſte and the Time of Delivery ro the Sheritt, but as to the Party himſelf the Goods 
were bound from the Tefte ever ſince the Statute. But it was ordered to be further ſpoken to. 


2 Vent. 218. Mich. 2 W. & M. in C. B. Anon. LES 


— — — — Mm. 


568 


1 e ' 15. The Statute of Frauds and Perjuries intended only to remedy 


Needham's Caſe. 


is purely 


Execution. 


* 


a 
rn 5 Inconvenience of ſelling Cod after the Teſte of the Writ; ſo that the 
449 * Writ binds now only from the Delivery quoad a Purchaſor, but the 


* 


by. 8. C. Statute was not made tor the Benefit of the Party or his Executors, 
he d accord ſo that quoad them it binds from the Teſte, and there is no Fraud in 


irgly— the Caſe. Comb. 33. Mich. 2 Jac. 2. B. R. Horton v. Ruesby. 


Skin. 257. | : 
pl. 4. Houghton v. Ruſhby S. C. held accordingly. 


Goods of a Purchaſor, pnrchaſed 7 him before delivery of the Mit; but as to the Party, it 
before from the Teſte as it was 


1all bind as 


S. C. cited Skinn. 258.———S. C. cited 8 Mod. 225, 


8 p Put if 15. If a Writ of Execution be deliver to the Sheriff againſt A. and . 


A. becomes 


after Seiſure A. becomes a Bankrupt befcre it is executed, the Execution is luperſeded 
Bankrupt, and conſequently the Property of the Goods is not abſolutely bound 


This Clauſe is to be e of the 
efore the Statue. Per Cur. 12 Mod. 5, Paſch. 3 W. & M. Dr. 


[ 


— 


the Act of by the Delivery of the Writ to the Sheriff, Bur the Tette of the Writ 
Bankruptcy binds againſt all Sales and Acts of the Party himſelt; Per Holt Ch. J. 


cannot affect Ld. Raym. Rep. 252. Mich. 9 W. 3. 


the Goods 


levied in Execution as aforeſaid; Ruled by Holt Ch. J. at Guild- hall. Hill. 10 W. z. in Caſe ot 
Cole v. Davis & ai* Aſſignees of Maul, a Bankrupt. | | 


Cro E.181. 19. Ficri Facias upon a Judgment Defendant dies befere Execution, 


e ahi the V\ tit may be executed upon the Inteſtate's Goods, and Windham 


1 Salk 320 ſaid, The Property of the Goods is ſo bound by the 70% of the Writ 


Salle mb as that a Sale made of them bona fide ſhall be avoided, to which the 
v. £ucking- Court agreed. 1 Mod. 188. Farrer v. Brooks, Adminiſtrator of 


han ——-= Brookes. 
But now as 


to a Stranger it has not that Operation, 6 Mod. 292. Arg. cites Mich. 9 W. 3. Smallcomb, v. Croſs, 


S. C. ad- 18 Two executions, one delivered before the other on the ſame Day, but 
ik 548 the laſt teſted was deliver d firſt. The Sheriff ought to execute that which 
: a 


N. B. He Was firſt delivered to him; But if he executes the laſt the Execution is 


v ho brought good; But the other Party has his Remedy againſt the Sheriff; But 


the firſt as to the Party himſelf his Goods are bound by the Teſte. Adjudged. 
een Carth. 419. Mich. 9 W. 3. B. R. Smallcomb v. Buckingham. 

r be He- | | 

iff that be «vas not in Haſte, ſo took out no Warrant, nor left any Fee, and this inclined the Opinion 
of the Court more ſtrongly againſt him 1 Salk 320. Carth. 420. 


was mention'd Per Holt Ch | and that Holt ſaid, that if the ſecond Fieri Facias had been delivered a Frt- 


nieht after, yet if it be firſt executed it ſhall be good, and the other has only his Remedy againſt the 


Sheriff ——— The Court thought that no Wrong was done in this Caſe, becauſe he that had the 
firſt Writ never deſired any Warrant, and was plainly deſigned only as a Screen to protect the Party 
from the ſecond Scire Facin, and Judgment accordingly. 12 Mod. 126. S. C. Ld. Raym. 


Rep. 251. Smallcomb v. Croſs and Buckingham. 8. C. held accordingly, and that in this Cate no 


Action lies againſt the Sheriff, becauſe he who delivered his Writ firſt, would not take a Warrant 
from the Sherift ro levy the Goods; fo that it ſeems he had a Defign only to keep that Execution in 
his Pocket to protect the Defendants Goods by Fraud. And Judgment for the Plaintiff by the whole 


Per Holt 19. If Judgment be entred in Vacation, and Writ taken out againſt 
the Party's Good as of the Term before, yet the Writ thall levy the 


this Statute 


tor the Sake Money of his Goods in the Hauds of his Executors, Per Holt. 5 Mo d. 


of Pur- 95. Mich. 1 Ann. B. R. Oades v. Woodward, 


chaſors, and 


in regard to Lands, but makes no Alterations as to Goods, but binds them only from the Delivery of 
a Writ to the Sherift, Ibid. | wo 5 | 


20. An Execution was taken out againſt the Teſtator in his Liſe-time, 
and executed after his Deceaſe, the Writ was returnable Octtab. Martini, 
and executed on the 16th Day of November, which was two Days before 


5 Mod. 347. reports that this 


the Return was out ; The Execution being ſued out before the Teſta- 


tor's Death may be executed afterwards without a Scire Facias, as wag 


reſolved in Dr. Needham's Caſe ; and it may be executed at any Time 
before che Return ot the Writ, nay, on the very Day that it is return- 


able, and good; and if it is execnted in the Vacation, it ſhall reſer to 
the antecedent Term, and ſo it ſhall if it is executed in Term Time; 
Per Cur. 8 Mod. 225. Hill. 10 Geo. Anon. And ſays fo is Cro. E. 


181. Parker v. Mos. 


(B. a) At what Time Goods ſhall be put in 


Execution. 


ry J by Cuſtom of a Villa Man may attach the Goods of his 


1 Oebtor, and that thoie Goods thall be put in Execution if the 
Suit paſſes tor him, and he attaches the Goods accordingly, yet 


beiore the Trial of the Action if another has an Execution againſt the 


ſame Man thoſe Goods thall be taken in Execution; For he ſhall 


have all the Property which the Dwner had, viz. to have the 

Goods if the Suit palies againſt the Plaintiff, or the Dverplus tfany 

be, 7 5 it ſeems that there he may take them preſently if he will pay 

the Debt it it ve recovered, for the Party himſelf might pay it and 
diſcharge the Goods), Mich. 14 Jac. in the Star Chamber, Per 

Pobert and Tanfield, and adjudged between and Darſon, 

and Ironmonger Defendants, SG, $2, | ES 
2. If theSheriff upon a Fiert Factas againſt J. S. ſeiſes certainWood Cro. ]. + 


of which J. S. was poſſeſſed, and the Sheriff pays Parcel of the Money Pl 2, 5. 


recovered, and does not return his Writ, and after the Sheriffis remov' d 1548 . — 


and another Sheriff choſe, and aſter che Writ of Diſcharge to him pl. 1045. 
Directed and delivered he ſells the ſaid Wood, this is a lawful Sale, Adyn v. 
becauſe by the Seiſure, though the Writ be not returned, he is Are. 5. © 


chargeable to the Party. Tr. 3 Ja; B. K. between Are and Aden, adjudged 


that the Sale 


the which Intratur B. 44 El. Rot. 308. adjud ed. 7 34 ID. 6. was good, 


36. adjudged ; For there a Otftringas iſſued - to the new Sheriff becauſe the 
to diſtrain the old Sheriff to expoſe to Sale, which doth not give 


G 
' him any Authority to ſell, but * compels him to do what be might 4, 


Sheriff was 


: R 1 chargeable 
with the Value — Velv. 44. S. C. adjudg'd contra, that the ancient Sheriff cannot ſell the Goods, but 


It isnot ſtated there that the ancient Sheriff had paid any Part of the Money recovered. — 2 Saund. 47. 


Cites S. C. as adjudg'd in Mo. 4 7 Cro, J. 73. Dalt. Off. Vic. cap, 2. fol. 19. contrary to the Rep. of 


_ Yelv. 44. and ſays that the Roll of this Caſe is in Paſch. 44 Eliz. Rot. 318.—S. C. cited 2 Saund. 345: 


S8. C cited by Gould J. 2 Ld. Raym. Rep. 1073. 


—M 


tue of the firſt Writ. 


and Hale Ch. J. ſaid that the Roll of ir is in Paſch. 44 Eliz. 618. 


Mod. 31. cites S. C. 


S. C. cited Vent. 319, 320.. but adds, (Sed 
Nota the Court ſaid that if the old Sherift had returned that the Goods had remain'd in his Hands 


Pro Defefu emptorum, a Diſtringas ſhould have gone to have had them delivered to the new Sheriff, 
1 Salk. 322. 


and then a Venditioni Exponas ſhould have gone to the new Sheriff. See Lelv. 44). 
pl. 10. Mich. 3 Ann. B. R. Clerk v. Withers; reſolved that the old Sheriff has not only Autho- 


rity, but is. bound and compellable to proceed in the Execution; For the ſame Perſon that begins an 
Execution ſhall end it, and a Diſtringas nuper Vicecomitem lies; of theſe there are two Sorts, one is 
do diſtrain the old Sheriff to ſell and bring in the Money, and the other is to ſell and deliver tile 


Money to the new Sheriff to bring into Court; which plainly ſnews his Authority continues by Vir- 
6 Mod. 290. S. C. held accordingly. 11 Mod. 35. S. C. It 


Sheriff levies, the ſucceeding Sheriff ſhall not go on with it, but the old Sheriff; For after Goods a re 
once levied a Superſedeas cannot ſtop the Completion ot the Execution which a Writ of Error only 
can do. 11 Mod. 35. pl. 6. Mich. 3 Ann. B. R. Clerk v. Withers. — Bernard. Rep. in B. K. 81. 


Mich. 2 Geo. 2. Wilcox v. Pokinghorn accordingly, and ſays that this Point was ſettled in the Caſe 
of Clerk v. Withers. | wet 0 | e 
1 Br. Execution, pl. 11. cites 8. C. 


3. But if upon the Kieri Facias the Sheriff returns that he had 4 Le. 20. 
ſeiſed the Goods, but Non invenit emptores, and after he is removed Ra * 


7 mid a new Sheriit made, che old Sheriff cannot fell them after, Eliz. otic, 


1 F | though 


"Execution. $66 


one 


| 


— ; P 

£70 A Execution. REY 
Cafe. S. P. though a Diſtringas iſſues to the new Sheriff to make the old She- 
beld accord- xiff to ſell them, and if he ſells them upon this the Sale is not good, 


4 Sheriff ought to ſell th El. B. R 
be for the new Sheriff ought to fell them. P. 32 El, B. R. Per two 
8. C. bs Juſtices between Doa and Couney. 


Per Holt 4. If upon a F ieri F acias the Sheriff ſeiſes Goods, but before 
mop ku EE Sale a Superſedeas comes tu htm, if the Sheriff after ſells the Goods 
; Sejony" Wat © without a Writ of Venditioni exponas it is VOID, P. 8 Car, ad- 
ſell notwith- judged er Cur, between Scarling and King. 15 e 
ſtanding. | 3 ET. | IP ns | 

6 Mod. 293. cites D. 99. though 2 Roll Abr. 491. be contra. See tit. Superſedeas (D) pl. 5. and 
the Notes there. | | | i | | 


Brownl. 33. 5 Ika Man leaſes forYears rendring Rent the Reverſion may be er- 
cites S. C. tended upon an Elegit during the Leaſe, and the Tenant by 
Elegit ſhall have a Poly of the Rent. Pill. 10 Ja, B. reſolved 
Per Cur. Sir Thomas Cambell's Caſe. © | 9 8 8 
6. By 13 E. 1. 45. Execution may be within a Vear after the Fudgment. 
7. It a Man /eaſes his Chattles for Years, as Oxon &c. and alter is 
condemn'd in 101. and Fieri Facias comes, Execution hall not be there- 
of made during the Nears. Br. Chartels, pl. 14. cites 22 E. 4. 29, 
Noy Fr. 8. A Fieri Facias was delivered to the Under-Sheriff 9 November, 
el Y* 34 Eliz. and the ſame Day he made Execution ; on the ſame Day a Mrit 
S C. bur Of Diſcharge was delivered to him dated the 6th November, Bur becauſe 
S. b. does he did not prove that he had Notice of the Writ of Diſcharge before 
not appear. the Execution ſerved, the Court held clearly that he was yet Sheriff, 
Ws oo and chargeable to the Plainrift *s Action, he not having returned the 
ſo made Tit nor paid the Money levied to the Plaintiff, Cro. E. 440. pl. 1. 
is good; Mich. 37 & 38 Eliz. C. B. Boucher v. Wiſeman. | | 
For it was | | | | | | 
agreed by all the Juſtices that what Acts he does as Sheriff are lawful at all Times before his Dif- 
| 1 or perfect Notice of the new Sheriff. Mo. 186. pl. 333. Mich, 26 Eliz. in Seint- 
john's Caſe. . | | „„ 


9. Execution was taken out by Fier i Facias in Trinity Term on a 
Warrant of Attorney to confeſs a Flug ment, but was not ſerved till after 
the Defendant's Death, which was in the Vacation; and the Court held 
this not irregular, but that it may be ſo ſerved, the Goods being 
bound by the Teſte of the Writ. 2 Keb. 257. pl. 1. Mich. 19 Car. 2. 
B. R. Drinkwater v. Knight. N pm — 


Nga 435- 10. Execution may be executed after the Death of the Party ; for the 
B. 447 Executor being privy is bound as well as the Teſtator. Comb. 33. 
Haughton 4 | | | 

v Rugby, Mich. 2 Jac, 2. B. R. Horton v. Ruesby. 

S. C eld. „ 3 Tp 8. | | . 
accordingly ; For the Statute of Frauds was intended only for the Benefit of Purchaſors and Stran- 

gers, and noz of the Party or his Executors. OS | . FE | 


11. On a Demurrer it appearing on the Pleading that an Execution 

was /evied before the Fudgment ſigned, though atter che firſt Day of the 

Term to which the Judgment related, and after the Teſte of the 

Fieri Facias, yer held naught. 2 Show. 494. pl. 460. Mich. 2 Jac. 2. 

BB. B. Stamp v. Kinſey... CC 1 
* See 12. Execution ſued after the Year * [without a Scire Facias] is not 

8 void but voidable by Writ of Error, but till it be reverſed it is a 

d good Juſtification. 3 Lev. 404. Mich. 6 W. & M. in C. B. Patrick 

bak v. Johnſon, Es Pe OE MOT are ot Te 

See 6 Mod. 13: Execution may be taken out on a Judgment before Entry, if it be 

184. where the ſame Term, otherwiſe not. Cumb. 462. Mich. 9 W. 3. B. R. 

it was taken => _— | | = 
ont three Terms after Conteſſion without Entry, and Goods levied & Nulla Bona returned to a ſecond 


Fi. Fa. by another Plaintiff, Herring v. Crocker. TY i 


| Execution. i” 3 5 5971 

14. A Writ returnable on a Return-Day, which is a Sunday, can- 2 Salk. 626, 
not be executed on the Monday, though the Return be kept tbe Mon- EY eto 
day. 6 Mod. 148, 159. Paſch. 3 Ann. B. R. Harvey v. Broad. dingly. 8 

15. After Writ of Error brought, if the Record be not certified at tlie 
Return of it, upon Certificate thereof from the Officer ot the Court 
in which the Writ of Error 1s returnable, the other may have a Writ 
De Executione Fudicii of Courſe, and the Party cannot hinder a new 
Writ of Error; Per Cur. 6 Mod. 221, Mich. 3 Ann. B. R. 
16, If Ceſſet Executio were tor a Year after the Judgment, yet the 
Plaintiff within the next Year may take Execution without a Scire Fa- 
cias, 6 Mod. 288. Mich. 3 Ann. B. R. in Caſe of Booth v. Booth. 
| 17. Execution may be executed at any Time before the Return of the Writ, 
nay on the very Day on which it is returnable and good ; And if it is 
executed in the Vacation it ſhall relate to the antecedent Term, and ſo 
it ſhall it it is executed in Term. time. 8 Mod. 225. Hill. 10 Geo, 
Anon. and cites Cro. E. 181. Parker v. Moſſe. 185 5 


TC : L a _ — UE 4 * r * N b 


(B. a 2) Where one ſhall be in Execution with= 
out Prayer. 


J. PO N the Reddidit ſe the Bail are diſcharged, even upon the 1 Salk. 292: 
u Reddidit ſe before a Judge; but the Principal thereupon is not Pl. 3. 3 8 ; 
in Execution till the Plaintiff has made his Election to have him in Ex- N 
ecution, and upon ſuch Election there is a Committitur entered in the 
Book in the Office, and the Entry muſt mention it to be at the Requeſt of 
the Plaintiſt, and all this is ſuppoſed to be in Court, and Committitur is 

filed with Mr. Brumfield; Per Holt Ch. J. 12 Mod. 583. Mich. 
13 W. 3. Watſon v. Sutton. ER 


9 ; 3 TEE OTE LED 11 1 1 » 1 — F "WIG 


(C. a) In what Place it may be executed, 


1 F Land and Damages are recovered in Ancient Demeſne, the Fitrh. Diſ- 
1 Damages cannot be levied upon Land held of the Manor ub f la. 
which is Frank-tee ; for this is out of the Jurisdiction. 7 H. 4. 29. 2880 
recovers Land and Damages in Aſſiſe in Ancient Demeſne, and the Defendant has nothin within the 
Franchiſe to render Damages; as in London &c. there the Plaintift may have Debt in &. B. of the 
Damages and count upon the Recovery, or may remove the Record into Chancery, and ſend it into 
Bank by Mittimus, and have Sci, Fa. upon it, and ſo have Execution in Bank upon Record of another 
Court; quod nota. Br. Executions, pl. 75. cites 39 H. 6. 3. 4 . 


2. Upon a Capias ad Satisfaciendum to the Sheriff of Middleſex | 
to take J. S. ik the Sheriff takes him and puts him into Newgate, 
which is the Common Priſon for Middleſerx and London, and af: 
tet another Writ of Execution comes to the Sheriff of London, thuugh 

the Sheriffs of London are alſo Sheriffs of Middlelex, and New- 

_ nate (where the Priſon is) is the Priſon tor both Counties, yet the 

_Jriſoner ſhall not be ſald to be in Execution upon this New Writ 

m London, nor can the Sheriff of London ſerve it upon him, bs 


— — — e — 
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cauſe he is in another County; for when the Commitment is to Newgate 
by Force ot a Writ to the Sheriff of Middleſex, he cannot be ſaid to 
be in any Reſpect in the County of London; for the Counties continue 
ſeveral and the Priſon ſeveral in reſpect of the ſeveral Commit- 
ments, for there are two ſeveral Sides and one Partition between 
them. Maſter Parker ſaid to me, that this was ſo reſolved by all 
the Juſtices I” Reterence by the Lord Chancellor out of Chan- 
erp Y. 16 Ja, in one Coae s Caſe. Txin. 16 Jac. B. G. Same 
Cale agreed per Cur. upon Habeas Corpus, for the Sides are ſe- 
veral and diſtinct, So in the ſaid Cale. hs 

3. If a Man recovers agatnſt another in B. R. Debt or Damages, 
and he againſt whom the Recovery is in the Priſon of the Fleet, he 
cannot be put in Execution upon this Judgment in B. B. by a 
Special Mrit to the Warden of the Fleet to retain hin in Execu⸗ 

tion ſor this Debt without bringing of his Body in B. . by a 
Habeas Corpus. Tłin. 32 Eliz. B. N. ſaid to be adjudged berween 
Serjeant and Brok. e * 8 
4. So if a Habeas Corpus be granted againſt the Priſoner, and the 

Warden of the Fleet returns that he is Languidus in Priſona, by which 
cc. pet he cannot be put in Execution by a Special yIrit ta ſuch 
N without bringing of his Body to the Bar of B R. Trin. 
33 Eliz. B. R. held between Serjeant and Brock. 

5. Note, that on a Teſtatum a Man may have an Elegit againſt 
an Abbot in a foreign County, where he has Land, upon Return of Nihil 
in the firft County, but Capias lies not againſt the Lord. Br, Elegir, 
pl. r. cites 26 H. 8. 7 N 7 | 

6. If we ſee one againſt whom there is a Judgment of this Court 

wall in Weſtminſter Hall, we may fend our Officer to take him up if 

the Plaintiff defires it, Without a Writ of Execution, Per Holt Ch, J. 

7 Mod. 52. 1 Ann. B. R. Anon. 5 


* 


— — IN 
4 * 


(D. a) In what Caſes a Man ſhall be in Execution 
. before Prayer. : 0 
i. 135 Debt againſt J. S. if the Defendant be taken upon a La- 
3 titat and committed to the Marſhal for the Default ot Bail, and 
— after the Plainciff recovers * agatnſt him, he continuing in Priſon, 


pet he ſhall not be in Execution for this Judgment before Prayer 


5 Cro. 1 364. 


pl. 3. Bella- 


ſis v. Han. 


ford. S. C. 


but not 
clearly 8 P. 
— Roll 


Rep. 104. 
| pl. 43. Bel- 


oes v. Han- 


ford, S. C 


of the Plaintift. M. 4 Ja. B. N. between Carr and Copping. 
2. If a Man recovers Damages in Action upon the Caſe againſt I. S. 


in B. R. the ſaid J. S. being in Cuſtodia Mareſchalli, pet he ſhall 
not be in Execution upon this Judgment tho' it be within che Fear, 


before Prayer of the Plaintiff, For the Parchal cannat tare no⸗ 


tice of every Judgment agatinit every Priſoner; But bon aver 
of the Plaintiff a Committitur ſhall be entred upon tg 2 
then he is in Execution. Pill. 12 Jac, B. R. adjudgen betten 
Sir Henry Bellowes and Hanford. . 


but S. P. does not clearly appear Ibid. 133. pl 11. Hanford v. Bellowes 8. C. & 8. P. and 


Mann Cierke ſaid, that the Uſe is in ſuch Cafes to make an Entry Quod committitur, and then the 
Narſhal is chargeable with him and not before. After Judgment Defendant came int, Court 


and ſurrendred himſelf in Diſcharge of his Bail, which was entred of Record, but the Plaintiit be- 


ing demanded it he would pray him in Execution refuſing the ſame the Defendant and his Sureties 


were all diſcharged. Le, 58. pl. 74. Paſch, 29 Eliz. C. B. Fullwood v. Fullwood: | 


. N 


— 


— 
6 


Execution. 


3. Ja Judgment be given againſt J. S. who is in the Fleet a 
Priſoner there, and after che Warden of the Fleet informs the 
Court of Chancery that the laid J. S. is in Ward of the Fleet for cer- 
tain Cauſes upon which che Court commands the Warden to detain 
him in Execution till Satisfaction of the Judginent, pet J. S. is 
not in Execution upon the Judgment, becauſe this was not ac 
the Requeſt ot the Plaintic but done without his Praper, for it 
may be that he will elect another Execution #c. D. 13 & 14 El. 
4. If a Man recovers in Debt and outlaws the Defendant after Cro. E. 
Judgment, and atter within the Year the Defendant is taken by a 728 pl. 28. 
Capias Utlagatam, he ſhall be in Execution for the Plaintiff before & 4 E, 
Prayer, becauſe the Outlawry was at the Suit ot the Party. 5 C 8. Leigh- 
Rep. 88. Garnon's Cale, adjudged. . 41 El. B. N. between ton v. Gar- 


| + bonner and Stube. H. 43 © 44 El. B. A. per Cur, non S. C. 


| | | | — Where 
the Outlawry is upon meſne Proceſs, the Party outlawed is in Cuſtody merely at the Suit of the Kin : 


and the Plaintiff has no Intereſt in his Body; But where the Outlawry is after Judgment the Party 
is in Execution for the Plaintif, Cro. E. 706, 507, pl. 28. in S. C. Mo, 566. pl. 992. Lay- 
ton v. Garnonce S. C. reſolved S. C. cited 1 Salk. 280. 5 Mod. 201. Cites 8. C. k⸗„fl 
S. C. cited Gibb. 265. and admitted per Curiam.——8. C. cited Bridgm. 5. — 7 Mod. 65. cites 
S. C. 18. C. cited ard admitted per Cur, Gibb, 265. 5 . 

+ Cro. E. 652. pl. 9. Hill. 41 Eliz. B. R. the S. C. but not exactly S. P. 


5. But otherwiſe it is if he be taken by Capias utlagatum after . 
the Year, becaule there he could not have a Capias againſt him. Du⸗ ee | 
| bitatur I). 38 El. B. R. between Nor ton and Jar Pe. „ Nod. 200. 

W | 85 7) Cites S. C. 


6. But if a Man recovers in Debt and outlaws the Defendant co. E. 85. 
alter Judgment, and after within the Bear the Oefendant ts taken pl. 6. 5. C. 


by Caplas utlagatum, though he be in Execution for the Plaintiff ane Fopham 


Primatacie, yet be may make a Election that he thall not be in Exe- A 


cution tor him. M. 43 & 44 El. B. R. per Cur, between a his being 
and Cuttereſſe. 8 | ᷣVF taken upon 

55 . | 5 VVT = the Capias 
Utlagetum ſhall not be ſaid to be an Execution for the Plainrift unleſs the Plaintiff prays to have it 

ſo; ſk or it is a Writ for the King and is ad recipiendum quod Curia confideraverit ; So though the 
Plaintiff ſues it out it is not any Election in him to have the Party in Execution till he .prays it, and, 
the Court awards it; But Gawdy Contra. — 8 C. cited Arg. 5 Mod. 201 . 
B. being outlawed after judgment was taken by Captas U.lagarum, and afterwards pardoned. The. 
Plaintiff brought Scire Facias and had Judgment, and Execution awarded. B. aſſigned for Error 
that the Sci. Fac. erronice emanavit, becauſe he was in Execution upon the Capias Utlagatum for. 
the Party. Bur 2 that he was not in Execution for the Party without Prayer. Mo. 598. pl. 
815. Mich. 34 & 35 Eliz. Weſt v. Blackhead. ; | 


Defendant was in Cuſtody upon a Capias Utlagatum ſued afrer the Year; It was agreed that he 


could not be in Execution at the Suit of the Party without Prayer. 5 Rep. 89. b. Trin. 41 Eliz. 
CB. in Froſt's Cafe. | | | . e 


J. If a Man recovers Debt or Damages againſt a Man who is in Pri- 
ſen, and after he eſcapes, Action of Debt. lies againſt the Gaoler; Per 
Skrene; quod non negatur; and therefore if it be Law it ſeems that 
the Body is in Execution though the Plaintiff does not pray it; Quere 
inde. Br. Execution, pl. 139. cites 11 H. 4. 44, 45. _ 80 
8. A Man was condemned in Writ of Forger of falſe Deeds, and the re- 
fore was committed to the Fleet at the Prayer of the King's Attorney 
for a Fine to the King and eſcaped, and the Party brought Writ of Debt 
in the Exchequer againſt the Waraen, and there by ſome it is not Exe- 
cution for the Party unleſs he had prayed it, and it does not appear 
there whether he was impriſoned jor Fine of the King within the Tear af- 
ter Judgment given; For if within the Year, then he remains in 
Execution for the Party as it ſeems; Contra it after ihe Tear; Quezre. 
Br. Execution, pl. 47. cites 7 H. 6. 5, nh; 
rw ie 6 In 


$573. 
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EFxecution. 


9. Ta an Appeal it was faid by Vavaſor, and not denied, that if a 


Man recovers, and at-the Time of the Fudgment the Defendant is preſent, 


the Juſtices,ought to award him to Priſon, and this it ſeems in Action 
Perſonal, where the Body may be taken in Execution; But Brook 


ſays, Quære Legem, if the Plainriff does not demand it; For it ma 


| Defendant 
died, and 
Holt on 


hearing it 


ſaid they 
were inclin- 
ed to give 


be that he would rather have Fi. Fa. or Elegit. Br. Execution, pl. 
105. cites 21 E 4. 73. | | TE 
10. The Queſtion was if one ou: lawed after Judgment (on a Ca. Sa. 


within the Year) and taken on a Cap. Utlag. after the Year can be is 


Execution for the Plaintiff without Prayer © The Court inclined that it 
might but (becauſe Serjeant Levins was to argue) Ad jornatur. Canf\b, 
373. Trin. 8 W. 3. B. R. Wolf v. Daviſon. | 


Judgment for the Plaintiff 1 Salk. 319. S. C. —5 Mod. 200. S. C. adjudged for the Plaintift. 


1 (E. a) Upon Prayer without more. 
In what Caſes he ſhall be in Execution upon Prayer 
| before Habeas Corpus ſued by Commititur entred. 


1. IF a Man recouers in Bank Debt and Damages againſt J S. and 
has Judgment, though J. S. be a Priſoner for other Cauſes in 


the Fleet, uhich is the Priſon of the Bank, and the Warden in⸗ 


forms the Court of it, and the Court commands him to retain him 


in Execution till Satisfaction of the Judgment, yet he ts not in Exe⸗ 


Br. Execu- 
tion, pl. 81. 
cites S. C. 
— Fitrh. 
Execution, 
pl. 111 
eites S. C. 


Br. Execu- 
tion, pl. 81. 
S. P. and 


cution. becauſe he was nor brought to the Bar by Habeas Corpus, 
and viewed and demanded of the Priſoner if he be the ſame [Perſon 


who is condemned, or not, which it is the Office of the Court to 
demand of him. D. 13 & 14 El, 306. 63. 5 


2. The ſame Law is in the Chancery. D. 13 & 14 El. 306. 63. 
3. Jfa Pan be attaint of a Treſpas at the Suit of che Party in an 

Action of Treſpaſs, and after is taken in Execution for the Fine of the 
King, he at whole Suit he was attaint may pray that he remain in 

Execution for his Damages recovered, and he thail not be ſufter- 
ed to go at large before Satisfaction of them, becauſe the King 
comes to the Fine by his Suit. 22 All. 74. 5 
4. The ſame Law is ff u Man who is atrainted of a Diſſeiſin wich 
Force be taken in Execution tor the Fine of the King. 22 Aff, 74. 


S. C.-—Firzh, Execution, pl. 111. cites S. C. 


Fol. 896. 


5. Ik a Man recovers Damages in Aſſiſe agaĩnſt three, and after one 
is taken by Capias pro Fine of the King, he ſhall not be in Execution 
for the Recoveror upon * ]rapyet for the Damages, becauſe the Er- 
ecution purſues the Original. which was joint, and he ouger to have 
one Execution againſt all jointly, and cannot have it aganiſt one on⸗ 
ly. 15 Þ. 7.6. Curia. = 3 
6. If Execution by Default be awarded in a Scire Facias upon a 
p in Debt, and Defendant after the Bear and Dap, 953. tour 
Years aſter was in the Fleet for another Cauſe, and by Habeas Corpus 


Was brought into Bank, and being oppoſed by the Court if he was 8 


the Perſon who was condemned as above, and he grants it, he 


* 1 — 


a 


Execution. 


n 
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os 


. 
* 
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6 


ſhall be committed in Exccution at the Praper of the Plaintiff, 
as it ſeems, though it be after the Bear and the Dap. B. 4 Eltz. 


314. 47. 3 | 

J. If A. recovers againſt B. by Judgment in B. R. and upon this 
B. renders himſelf to Priſon, and after brings Writ of AD nd le 
Superſedeas ; yet after, upon the Prayer of the Plaintiff, the Court 
may commit him in Execution though the Record be removed, in- 


—— 


| panucy as he had nor found Bail upon his Writ ofError. Þ; 9 Car, 


R. Hmond's Caſe was ſuch. | 
8. A Man was condemned in C. B. and ſent to the Fleet in Execution, 


and he was alſo attainted of Diſſeiſin with Force in Aſſiſe in Pais, and 


prayed that the Warden of the Fleet be demanded to be charged with the 


ame Priſoner for his Execution aifo ; Per Newton, this cannot be without 
- Proceſs. Br. Execution, pl. 54. cites 22 H. 6. 15. 


9. So of a Recognizance before the Mayor of the Staple, or in other Court, 
which was ſent here by Mittimus, he ſhall not be pur to anſwer to it 
without Proceſs; tor he may plead diverſe Pleas to it. Br. Executions, 
pl. 54. cites 22 H, 6. 15. 

10. But per Brown, it it was a Record of this Place, the Warden ſhall 
be charged with his Priſoner by Parol with this Execution alſo, and if 


he be here in the Hall, he ſhall be arreſted by an Officer of this Place 
by Command of the Juſtices, and ſhall be put to anſwer to the Record 
without other Proceſs; But if the Record of another Court be ſent here, 


they cannot fo arreſt the Party, but award Sci. Fa, or Fi. Fa. as the Caſe 


requires, Ibid. | 


11. And per Wideſlad in another ſuch Caſe as is at the Bar Anno 


this Record ſent into Bank by Mittimus, and the Plaintiff in the Aſſiſe 


2 H. 6. Ro. 15. 200 and 300. the Warden of the Fleet was demanded 
and came, and it was demanded of him if he had ſuch Priſoner, who 


ſaid that he had; by which he was commanded upon Pain of the Re- 
cord to keep him &c. But per Portington, this is againſt Reaſon with- 
out Anſwer. Ibid. 75 | 


12. In Debt where the Defendant is taken by Capias for a Fine to the 
King for the denying of his Deed, he ſhall not remain for the Execution 


of the Party if he prays it, where he has taken Fi. Fa. before; for 


though the Fi. Fa. is not returned, yet it may be that the Sheriff has 
taken the Goods & c. and when he has Election and elects to take the 


Goods, he ſhall not have the Body ; 2 nota. But if the Fi. Fa. be 
returned Quod nihil habet, then he thall have his Body in Execution, 
and not before, by which the Defendant found Surety for the Fine to 


the King, and went fine Die. Br. Executions, pl. 62. cites 15 H. J. 28. 


— 


(E. a. 2) Where one taken for a Fine to the King 


ſſnall remain in Execution ſor the Party. 


. K SISE by two againſt three, and the Diſſeißn found with Force, 


»* Y 


) 7 5 
4 
N. La 


by which iſſued Capias pro Fine, and the Defendant is taken, CONE 


he ſhall remain for the Damages of the Party notwirh/tanding the Capias Year or af 
and Outlawry upon it be the Suit of the King, and he ſhall not have Char- ter the Year, 


ter of Pardon allowed before he has made Gree of the Damages; Per Gaf- Ibid. pl. 1 59. 


coign clearly, quod nemo negavit, and this was ſaid in a Writ of Er- 


had 


cites 11 H. 
Tor to reverſe the Outlawry upon ſuch Capias, by Reaſon that the King © 


n Een, 


had pardoned the Diſſeiſin with Force before. Br. Executions, pl. 30, 
cites ) H. 4. 39, 0. 5 | | 
2. In ſpecial Aſſiſe the Defendant was found a Diſſeiſor with Force, 
by which the Plaintiff had Fudgment to recover, and atter the Plaintiff 
died, and atter the Executors made Surmiſe that their Teſtator was not ſa- 
tisſied of the Damages, and obtained Certiorari out of Chancery, and removed 
the Record into C. B. which was granted to the Executors to proſecute the Ex- 


ecution, and Capias iſſued upon the Record in Bank pro fine Regis, by which 
he was taken and awarded tothe Fleet, and he prayed to find Surety pro fine 


Regis, and to go at large, and per Prifot and Billing, he ſhall not remain 
for che Execution of the Party, becauſe it is after the Year ; but he is 
put to Sci. Fa. and e contra if it was within the Year ; Brook ſays 


Dugre tamen, as here, becauſe it is in another Court, and at the Suit of 


another Ferſon; quod vide 15 H. 7. 5. Br, Executions, pl. 74. cites 
36 H. 6. 23, 24 : RE | >» | FT 9 85 35 | 
3. And per Priſot, where the Defendant is ſo taken and impriſoned 


within the Year [pro fire Regis] he ſhall remain tor the Execution of 


the Party / the Pariy will pray other Execution, and ſo ſee the Party 
ſhall not be compelled to take the Body for Execution, Ibid. | 


„. P. or 4. Note, that it was agreed by all, that where the Defendant in Treſpaſs 
the Plai tiff Vi et Armis is convicted, and Capias pro fine Reg is 1s awarded, and he is 
may have taten, by this he * thall remain tor the Execution ol the Plaintiff it he 
Fi. Fa. or will, or he may have Sci. Fa. or other Execution it he will. Br, Executi- 
Elegit, I | 4 E 6 | 
hich'is ons, pl. 96. Cltes 4 E. 4. 16. 

a Diſcharge N ; a | : | 

of the Body, and a waiving of it. Tbid. pl 151. cites 13 H. J. 1. 


5. Aud if the Defendant eſcapes by Command of the King, or other- 
wite, the Plaintiſf ſhall have Delt upon the Eicape againſt the Warden; 
quod nota ; Bur quere it the Mill of the Plaintiff can be known otherwiſe 
than by Prayer, that he may remain tor his Execution? and it ſeems 


that it may, and that the Warden cannot let him go by Command of 


the King, unleſs the PI 
Quere. Ibid. 


aintiff has ſued other Execution ot Record; 


6. A Man was condemned in Treſpaſs in the Time of R. 3. and was 


brought to the Bar 1 H 7. by Capias pro fine Regis, and offered Pledges 


tor his Fine, and the Plaintiff prayed that his Body remain in Execu- 


tion tor his Damages; and per Huſſey, Brian, Starkey, Catesby and 


Suliard, he ſhall not remain, becauſe it zs after the Tear, and alſo it was 


in the Time of another King, and therefore ought ro have Sci. Fa. But 
Fairt. and Town. contra; and M. 2 H. 7. ſuch a Caſe happened, and he 
did not remain tor the Execution of the Party, by Advice of all the 
Juſtices except Townſend. Br. Executions, pl. 88. cites 1 H. J. 20. 


J. Where ſeveral are convicted of Force and Arms, and Capias pro fine 
is awarded againſt the one, and he is taken pro fine Regis and impriſoned, 
this ſhall not be Execution tor the Party, though he prays it; for the 

Party ſhall have it according to his Original againſt all, but the King may 


Have it againſt one by his Prerogative ; Per Brian, which all the Juſtices 


agreed; and after the Year. the Party ſhall not have Execution of te 
Br. Execution, pl. 59. Cites 14 H, 18 85 


Body of the Defendant, but Sci. Fa. 
J. 1% ü i $4 V Bon 
8. And of Indiliment before Fuſtices of Peace in the County, the Fuſti- 
ces of Gacl- Delivery in the County ſhall award Execution, Ibid. 8 
9. And of Indictment of Forcible Entry before Fuſtices of Peace, which 


is removed into B. R. they ſpall award Reftitution as Fuſtices of Peace &c. 
Ibid. | n 1 | 


10. And per Frowike, where a Man is condemned in Bank, and the. 
Party Detendant is in Execution for a Fine to the King at the Suit of the 


Plaintiff, 


| 
2 
7 
( 


ar 


Execution. 


Plaintiff, he all remain for the Execution of the Plaintiff, and this in 
Treſpaſs. Ibid. _ 5 | 
11. 99 in Debt, where the Defendant denies his Deed he ſhall he fined, 


and it he be taken by Capias pro fine Regis, there he ſhall remain tor 
the Execution ot the Plaintiff. Ibid. | 


12. H. recovered againit L. in an Action of Battery, for which a 


Capias pro fine iſſued againſt L. and alſo a Capias ad Satisfactendum re- 


turnable the ſame Term at one and the ſame Return, It was ſaid by the 


Court, that if the Sheriff in ſuch Caſe takes the Party by a Capias pro 


fine, now upon that taking he is in Execution for the Party. Le. 51. 


pl. 65. Paſch. 29 Eliz. B. R. Hudſon v. Leigh. 


13. It was holden by the Court; that if the Plaintiff ſues an Elegit, 
then upon the Capias pro fine executed the Defendant ſpall nt be adjudged 
in Execution for the Party, tor he has made his Election of another 
Manner of Execution, viz. of the Land, and he ſhall never reſort to an 
Execution of the Body, cites 13 H. J. 12. And as our Caſe is, there was 
an Elegit obtained, hut it was not on Record, nor any Record made ot it, 
and therefore the Flection of the Execution remained to the Plaintiff, and 
as to the Point atoreſaid, that ſuch Proceſs ſhall be void as to the King 
only, not as to the Party, Ibid. EE 


8 ä 


(F. a) In What Caſes Execution with Satisfaction 
againſt one ſhall ſerve for another. 


1. IN Debt upon an Obligation againſt two, il 51. Damages be 
aſſeſſed ro be recovered ot every ot them ſeverally according to 
the Writ, if the Plaintiff has Execution againſt one (it is in- 


tended with Satistaction) he ſhall not have Execution againit the 


* I + . I . b. | f Wor ; | | | 5 
e Fra Rea be by ſeveral Pracipe's againft tro in a Debr up- . n 
on an Obligation, in which they are bound jointly and ſeverally, if 2nd Bartery - 
_ Plaintiffſues Execution againſt one (with Sattsfactton) he thall by ſeveral 


not have Execution againſt the other allo, 14 Y. 4. 22. b. | | Janes, ps | 
es 55 1 | caule it 
appears to the Court that it is one and the ſame Treſpaſs. Noy 4. Hitcham v. Murcham. : 


— 


3. So if he bring a ſeveral Action in one Court againſt one, and 
+ oY — Action againſt the other, and recovers, if he ſues 
Execution againſt the one (with Satisfaction) he ſhall not have 


Execution againſt the other. 14 Þ. 4. 22. bv, a 
” In Treſpaſs againſt three, if one be condemned, ann J2Alaintift * Br. Judg- 


has Execution againſt him with Satiskaction, he thall be barred ens, pl. 98. 
againſt the other. 14 D. 4. 22. Paſch. 3 Jac. B. G. agreed ©. 


between Hickman aud Mac hin. | 


5. So iff for a Treſpaſs by two ſeveral Actions are brought againſt Br. Judg- 


5 each in ſeveral Courts, und recovers againſt them, yet if Plaintiff 7": pl 93, 
has Execution againſt one, this ſhall bar him agatnſt the other. 


Cltes S. C. 


14 D. 4. 22. D. 


6. But in this Caſe the Plaintiff may ſue Execution againſt the 
other, and he ' put to his Audita Querela, and by this he ſhall be 


J. The ſame Law would be in this Caſe though the Recovery was Noy 4. 
in one and the ſame Court, it being upon ſeveral Wis ; 7 Hitcham 


677. 


— — —— . Q — oe 


Cro. 1. 329. 1. IF a Man has once Execution againſt the Bail of J. S. he 


8. P. and ſcems to be S. C.. If Execution be taken againſt the Bail in B. R. and th 


Do © NR. 
v. Murcham, other [ho] upon the Execution 18 laſt ſued, cannot plead the firg 
S.-. ruled Execution and the Records are ieveral, and for this he has ng 


accordingly, 


dur if alter Other Remedy bur an Audita Querela. Paſch. 3 Ja. B. R. agreed 


Execution between Hickman and Mac hin. 
againſt one | 
he ſues the other in an Aſlault and Battery, then he may plead that, and that it was ſo agreed Trin. 


3 Jac, between Brown and Wetton, and ſo alſo Mich. 4 Jac, 


Cro J. 339. 8. Ik two Ate bound in an Obligation joint and ſeveral, and the Obli- 
8 5 5 gee recovers in B. R. againſt one, and has him in Execution, and af: 
By C ter recovers againſt the other in Bank, and upon an Elegit has his 
all the Juſti- Goods and rhe Moiety of his Land in Execution, in this Caſe ſip 
ces delivered this laſt Execution the Plaintiff is tully fatisfied, and there: 
their bin fore the other who is in Execution by his Body ought to be deliver: 
that the Ex- Ed by his Audita Querela. Palch. 12 Ja. B. N. adjudged per 
e Rae Cur. between Cow/ey and Lyaiar. | | | 

or we | | | | 
Mien, and therefore it was awarded that he ſhould be diſcharged. —— 2 Bulſt. 97. S8. C. adjndged | 
that the Plaintiff in the Audira Querela be diſcharged. Godb. 257 pl. 355. S. C. and the Cs 
held the Audita Querela well brought. ——— Hob. 2. pl, 3. Caſus incerti Temporis, S. P. according 


ly, and ſeems to intend S. C. Roll Rep. 8. pl. 10. S. C. adjudged accordingly, — 8. P. by 


Holt Ch. ]. 12 Mod. 262 Paſch: 12 W. 3. | 
See tit, Audita Querela (D) pl. 12. and the Notes there, 


9. If a Man recovers Damages againſt two, and has Ca. Sa. arainft the 

one ſerved, yet he ſhall have other Ca. Sa. againſt the other; but other- 
wiſe it is if the one ſatisfies the Sum, Br, Executions, pl. 8. cites 33 
H. 6. 47. per Danby. 7 7 Es 
10. If a Man recovers in Action Perſonal againſt twenty Men, there 
Execution of the Damages againſt the one diſeharges all the others 'fo that 
he ſhall not have any more Execution, and therefore in Treſpaſs Re- 

| leaſe to the one ſhall ſerve the others. Br. Execution. pl. 149. cites 
+ 9 BW => | | | F 


— — — 


(G. a) Without Satlisſaction. 5 


Fol. 897. 8 | 1 "H 3 3 Rn 0 | 7 
In what Caſes Execution, without Satisſaction, agaiaſt 


one, will diſcharge others. 


eus Cate, ſhall never have Execution atter again# J. S. the eine 


8 band himſelt, for he has made his Election by the firſt Execution. Bach. 


ſeems to be 10 Ja, B. R | i 
8 


2. So ik he once ſues Execution againſt the Principal, he cannot 


2 Bulſt 68. | Als 

"RIO after reſort to an Execution againſt the Ball fo -aliſe afore 
CO law. laid. 8 Baſch. 10 Ja. B. R. | | * Kaan mute 
0 £5. $0 e „ 

: 3 — They ſhall both be retained till 
Paſch. 28 Car. 2 in Caſe of Orlebar v Norris. 


Satisfaction. Vent. 31 5. cites it as reſolved, 


But if the Bail being taken in Execution in B. R. pays Part, 1 T 3 
Execution may be againſt the Principal aftærwards, and this is the conſtaut Practice of i > burt. 
and it ſeems that Cro. I. 320. Higpins's Caſe, is to be intended; wher : > 
Quære well. Sid. 107. Hill. 14 & 15 Car. 2. B. R. Felgate v. Mole. 


Court, 
e the Bail were in Cuſtody ; - 


Cro. J. 320. 3. But he may have Exccution againſt one of the Bail. and aſter © 
pl. 2. Paſch. habe Exccution againſt the other alſo, Palch. 11 7a, . R. 3 . 


10 Jac. Hig-. 
gens's Caſe, greed. 


— 


ev. pay 
1 Part, —— 


„ 


Exccution. 


Part, yet the Plaintiff may afterwards take Execution againſt the Principal for the Reſidue, the gail 


be ing let at large before the taking of the Principal; And this is the conſtant Practice of this Court. 


Sid. 10% pl. 18. Hill. 14 & 15 Car. 2. B. K. Felge v. Mole. Raym. 73. Turner v. Fe 
S. C. but S. P. does not appear. Lev. 95. S C. but S. P. does not appear. I Sate; 


4. It two are bound in an Obligation conjunctim & diviſim, and the 
Olligee impleads the one and has Execution of his Body, and after impleads 
the other, and condemns him, he may have Execution againſt him allo ; 
For the taking ot the Body is good Execution, but it is not Satisfacti- 
on, and theretore he may rake the other alſo ; Bur it the one ſatisfies 
the Plaintiff, he ſhall not have Execution after; and therefore this Or- 


der, that the Plaintiff upon an Obligation ſhall have but one Execution, 


is intended ſuch Execution which is a Satis/attion, and where both are im- 
pleaded by one Original by ſeveral Præcipes &c. Br. Executions, pl. 132. 
cites 29 H. 8. per tot. Cur. e 
F. In Trover of Plate, Defendant pleads that Plaintiff brought his 
Action for the fame Plate againſt J. S. and recovered, ſuppoling the 
Converſion to have been by him, and in that Action had Judgment to 
recover 201. for Damages, and had J. S. in Execution tor thoſe Damas 


ges; and avers it to be tor the ſame Goods and the ſame Trover &c. 


It was urged that this without Satisfaction is no Plea in Bar, any more 


than in Debt on Bend againſt two by ſeveral Præcipes. Judgment and 


Execution againſt one is no Plea againft the other without Satisfaction. 


But per tot. Cur. the Plea is good; tor the Cauſe of Action being a- 
gainſt divers, for which Damages uncertain are recoverable, and he 
having Fuagment againſt one for Damages certain, that which was uncer- 
tain before is reduced in Rem Fudicatam, and to Certainty, which takes 
away the Aion againſt the other; And the Diiterence between this Caſe 


and the Caſe of Debt on a Bond againſt two is, becauſe there every one 
of them is chargeable with the intire Debt, and therefore Recovery a- 


gainſt the one is no Bar againſt the other until Satisfaction. Cro. J. 


73. pl. 3. Trin. 3 Jac. B. R. Brown v. Wootton. 


6. Execution is ſued againſt the Bail, yet the Plaintiff may charge 


the Principal, unleſs it be thewn that he was ſatisfied by the Execution 
againſt the Bail. Cro. J. 549. pl. 9. Mich. 17 Jac. B. R. Freeman v. 


Executors of Freeman. | ER] | 
J. Two are jointly and ſeverally bound, and Judgment was had a- Cro. J. 531. 
| ras one. In Debt againſt the other, he pleaded that rhe firſt being in pl. 14. Paſch. 


xecution on a Ca. Sa. the Sheriff voluntarily let him go at large. But ad- 37 Jac. B, R. 


endavis v. 


judged that the Creditor may take out Execution againſt the other; for Kenſham, 


Execution without Satisfaction is not any Bar, though the Sheriff ſuf. S P. as to 


fered him to eſcape voluntarily, and fo the Plaintiſt intitled to an Acti- an Eſcape by 
on againſt the Sheriff; but it he let him go H the Licence of the Creditor Lermiſſion 


then the other had been diſcharged, and it might have been pleaded. ef the Gaol - 


: ed, WS | er, the 

Cro, Car. 73. pl. 4. Trin. 3 Gar. C. B. Whitacre v. Hankinſon. Court held 
ä | | „ | that it is | 

not any Diſcharge of the Debt, and conſequently the Action lies againſt the other — 5 Rep. 86, 

b. Blumfield's Caſe, alias, Blumfield v. Uriwick, S. P held accordingly. — Cro. E. 478. pl. 9. 


Bloſield's Cafe, S. C. held accordingly by Gawdy and Clench, (abſentibus aliis). — TÞid. 553. pl. 


14. Blumfield v. Roſewith, S. C. Gawdy and Fenner held the Execution well ſued againſt the Pla in 


tiff; and Popham agreed, that where the Suit is by ſeveral Originals or Bill, the taking the one in Ex- 
ecution does not hinder but that the other may be taken in Execution alſo For non conſtat Curiæ that 
it is all one Debt, but when they are ſued by one Original and ſeveral Præcipes, he doubted that 


when the one is in Execution by a Capias, whether the other might be taken by another Capias : for 


it appears on the Record that it is all but one Debt, and the Entry upon the Record is Quod unica 


tantum fiat Executio, and that it is clear, that if one be taken on a Ca. Sa a Fi Fa. or Elegit, it can- 
not be awarded againſt the other, and that ſo is 4 E. 4 38. 3 E. 4. . & adjornatur. he 


g. Plaintiff rakes one of the Principals in Execution, yet he may at- 13 


 verwards have Retort againſt the Bail, Adjudged; For the Law ex-. eld 


_ pects 


579 


WO, oo. _ Execution. 


and the 


that the pets a compleat Satisfaction. 2 Mod. 312. Trin. 30 Car. 2. B. R. Aſ- 
2 ought tree v. Ballard. | 5 | | 
to bring 


in all the reſt of the Defendants. — Vent. 315 S. C. adjornatur. — 2 To. 75. Aſtrey v. Palfrey- 


man, S. C. adjudged accordingly; and it was ſaid to have been ſo adjudged Paſch. 28 Car. 2. in Caſe 
of Oliver v. Norris. | | 


9. A Difference was taken where a Hire Facias or Debt is brought a- 
gainft the Party himſelf, there a Plea that he was ſued to a Judgment, 
and the Money levied on a Scire Facias, is good; Bur a Co-obligor can 
plead nothing but Satisfaction actually made of the Debt. 2 Show, 
394. pl. 363 Mich. 36 Car. 2. B. R. Dy ke v. Mercer, e 


(G. 6. 4) Whar mall be aid am Execation with 
Satisfaction. 


I. 2 zrrepleviſable is no Satisfaction, but I may retain ir till I am 
IX. ſatisfied. Br. Execution, pl. 8. cites 33 H. 6. 4). 
2 Saund. 2. It the Party himſel i holds the Tenant by Elegit out of the Tene- 
A ments extended, the Tenant by Elegit may Hold over; But otherwiſe 
in Caſe of it is if a Stranger holds out the Tenant by Elegit, tor there the Tenant by 
Underhill Elegit ſhall not hold over againſt the Reverſioner, but is put to his Acti- 
v. Deve- onn of Treſpaſs againſt the Sheriff, Where any Interruptions happens 
Not: by in his Enjoyment by the Act of Gd the Tenant ſhall hold over; But 
IT . not where it is by reaſon ot War. 4 Rep. 82. b. Mich. 41 & 42 Eliz, 
er, at the in the Court of Wards, in Sir And. Corber's Caſe. | 
End of the EE | 8 
Caſe. | | | OE 
1 Salk. 323. 3. When the Defendant's Goods are ſeiſed upon a Fieri Facias the Debt 
Pl. 10 5. C. jg thereby diſcharged. 2 Ld, Raym. Rep. 1072. Mich. 3 Ann. Clerk 
4th Reſo- V. Withers. 8 | 55 ds | 5 | 
lution there 
is accordingly. 


_—_— 


(H. a) What Thing may be put in Execution, 
The Body at the Suit of the King, | 


Br Execu- 1, JF the King recovers in Scire Facias upon a Recognizance for 
tions, pl. 29. Surety ot the Peace, for the Breach of it he may have Erecu- 
_ -_ tion by his Body. (It ſeems this is by the Common Law, for he 
have Execu-. Cannot by the Statute), 7 I). e,, g 


tion of bis | 


Land and Chattels, or of his Body, and that it was ſo held per Cur. but adds, Quod quære; 


For mirum ! 


(H. a. 2 


execution. — 9 


(H. a. 2) The Body at the Suit of a Common Perſon. 


2. Tf a Man recovers in a Scire Facias upon a Recognizance ac- * See Tit. 


knou ledged in Chancery he cannot have Execution by Captas, for N Io Fog 
the Statute of W. 2. gives a Capias in an Account, and 25 E. 3. Notes chere 


in Action of Ocbt, but no Capias 1s given in a Scirg Facias. D. 11 on S. C. 
Ja. B. R. adjudg'd between * I eaver and Clifford. "i Rep, 142. Cro. E. 164, 


Cher's Caſe. adjudged O. Puttenbam's Caſe. 306. 63. 27 bh 1- Mien. 


I), 7. Kell. 100. no Capias lies upon a Recognizance in B. R. and Ei "4 


there ſaid to be fo adzudged in 5 0. 7. 24. But Ido not find it there. . 


nel v. Paſ- 


tor, all the Barons held that this Capias is not by either of thoſe Statutes but by the Courſe of the 
_ Ccmmon Law, and of Chancery, and that Precedents are uſual there atter Sci. Fa. and their 


Curſes are to be maintain'd as of other Courts Mo, 274. pl. 428. Ugnoll v. Paſton. S. C. 
adjucg'd 2 Le 84. pl. 112 > C. largely argued by Counſel ard the garons, and Judgment for 
the Flaintift —— Godb. 303. Arg. cites S. C. that there lies no Proceſs of Capias by the Law uvon a 
Recogrizance, bur Extent or Levari Facias, yet there a Capias was awarded, 8 Rep. 142. a. 
Cites 8. C as reſoiv'd that the Award of the Capias ad Sarisfaciendum was erroneous — 2 Roll Rep. 
212. S. C. Cited that Ca. Sa does nor lie upon a Recognizance in Chancery.——3 Keb. 221. pl. 32. 
Mich 25 Cer. 2. B K. in Cafe of Grimſton v. Made the Court doubted no Capias lay on 
a2 Recognizance in Chancery, and ſaid that. this had been controverted and yer is, — Ibid. 229. pl. 
46. S. C. the Court concerv'd that ao Caplas lies upon a Recognizanee in Chancery. | 5 


3 4 Capias lies upon a Judgment in a Scire Facias upon a Re- 8 p. Arg. 
cognizance aCknowiedged by the Bail in an Action in B. R. by 13 
Courſe of the Court. P. 11 Ja. B. R. M. 12 Ja, in the Erxche⸗ 2:4 


— Lev. 225. 


quer Chamber between Z/4ames and Fames ADJUDgeD, which fee M. Mich 19 


12 Jl, 5 | . 


Gee v. Fane. 


5 S. P. admitted. —Sid. 339. pl. z. S. C. & S. P. admitted. —2 Keb. 269. pl. 28. S. C. & 8. P. 


5 admitted. 


4. No Caplas lies upon a judgment in a Scire Facias upon a Re- Ses tit Debt 


cognizance acknowledged by the Bail ot one in Bank, becauie it only (My pi 8. 
Lids his Goods and Land by the Recognizance, and this is in a > e 
Sum certain. Mich. 10 Car. B. KR. between Kt and Carrick, T00TE Fae 


wyere an Action or Ocbt was brought upon the Judgment becaule 4.,,g1; 


he could not have a Caplas. | WF he 

„ | | ail, an 
Judgment be, that the Plaintiff be ſatisfied out of the Lands and Chattles of the Bail, a Capias does 
not lie againſt them. But if Debt be brought as it may be againſt the Bail, it is otherwiſc. Het. 
129. Mich. 4 Car. C. B. Anon — Lit. Rep. 238. S. C. in totidem Verbis. | 


F. So if the Baple in an Inferior Court acknowledges a Re- 

cognizance, that it the Principal doth not pay the Damages and 
Coſts recovered, or render himſelt to the Priſon, cunc concedic the 
Damages and Coſts de Terris & Carallis ſuis levari dd opus ©Uuer- 

' r:ntts, no Capias lies upon this Recogmzance, becauſe it does noc 
bind his Perſon, Pill. 10 Car. B. R. per Cur. upon Ocmlirrer 
between Seabourn v Savaker, Jhtratur. Trin. 10 Bot. 572. . 

6. Tf the PPlaintiff in Detinue recovers Damages againſt the Gar- Br. 288 
nillee he ſhall not have Execution of his Body by this, becauſe he , ne 
is not Party to the Mrit. 7 D. 6. 45. b. abjudged. N 3 

_— . | . N | Br Gar- 
niſhee &c. pl. 28. cites S. C. and S. P. but Execution ſhall be of Goods and Chattels or Land, 


J. Ik an Inferior Court be held by Charter, and the Bail there ac- 
know ledges a Recognizance no Captas lies upon this IRecCOgnizance 
no more than in B. and here there cannot be any Cuttom. P. 18 
ON r e e 
oy 11 8. It 
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$92. - Execution. 


upon a 


8. Tf a Feme recovers Damages in 2 Writ of Dower ſhe ſhall not 


ms ir”, 
Fol. Sys. have * Execution againſt the Body by Captas ad Satisfaciendum 
O becauſe ro Capias lies in the Original, 8 R. 2. Execution 16. 


Arg. S. P. 9. Mo Capias lies upon a judgmenr in a Scire Facias againſt. the 
ciies2 H. Bail upon a Recognizance acknowledged by the Bail in B. R. upon 
4 6. a Writ of Error brought in the Exchequer Chamber the Recogntzance 
being given there by Force ot the Statute of ; Jac. of Executions; 
lor that this Recognizance is not to be guided by the Cuſtom of 
B. R. but by ghe CommonLaw, and the Bail bound only their 
Goods and Lands and not their Perſons, and theretore no Capias 
lies. Cr. 18 Car. B. . between Nilaboore and others, and Prieſtand 
aͤdjudged per Cur, and Superſedeas granted accordingly after a Ca- 
- ptas granted, and the Party taken by Force of it. Mich. 1649. ad- 

JuD&'D accordingly per Cur. and Superſedeas granted. Intratur. 
10. It Onuſance of Pleas be granted, there lies Capias and Diftringas 
and grand Diſtreſs, and Forteiture of Iſſues, and alter he is convicted 
he ſhall be taken by Capias in Execution, and ſhall be fined, and ſhall 
be impriſoned as at the Common Law; For omnia hec pertinent ad 
Cognit' placitorum ; Per Thorp Baſs. and Bank. Br. Execution, pl. 121. 

| cites 22 Aſſ 61. | 

S. P. So 11. In Caſe againſt an Hoeſtler, the Plaintiff had Judgment, The 
where a Plaintiff prayed a Ca. Sa. but it was denied. For it was Laches only 


front fe and nor Tort. Br. Action ſur Caſe, pl. 15. cites 42. E. 3. 11. 


not making 


of Hue and Gy. Br. Execution, pl. 127. cites 8. C. 


12. In Debt upon Plegiis Acquietandis the Sheriff returned the De. 

fendant Nihil, and the Plaintiff pray d Capias and could not have it, 

| becauſe this Action is in Mature of a Covenant, and he ſpall recover only 
Damages. Br. Pledges, pl. 2. cites 43 E. 3. 1. 

The Qin 13. Note, that after Execution upon Recognizance the Party ſhall not 

have Ca. Sa. The Reaſon ſeems to be, becauſe Capias is not the Proceſs 


COgnizance 


d bot by 1 tbe firſt Suit, but Scire Facias. Er. Execution, pl. 129. cites 48 


25 E. 3. E. 3. 14. 
but by the 


Common Law; For here is a Debt upon Record, and wherefore ſhall not this Body be ſubject to it 


as wel) as in the Caſe of a Debt upon q bare Obligation? Per Manwood Ch. B. and ſaid he admits 


| the Rule that where there is no Capias ad Reſpondendum there is no Capias ad Satisfaciendum, bur 
that ought to be in Caſes where there is an Original and Meſne Proceſs before Judgment. 2 Le. 88. 
Fl. 112. 29 Elz. in Cate of Ognell v. Paſton, | | e ; 


14. A Man ſhall not have Ca. Sa. for his Execution but where 
Capias is the Proceſs in the Original, and not where Proceſs is Diſtreſs 
and nct Capias. And upon every Condemnation where Capias is the 
Proceis Exigent ſhall iſſue upon the firſt Capias, Per Wich; Brooke 
ſays Quære ot the Opinion of Wich. Br. Exigent, pl. 54. cites 49 E. 
15. Ca. Sa. Hail not be awarded but within the Near, unleſs where 
the King is Party; as to have Fine for the principal Suit, Per Browne. 
Br. Execution, pl. 54. Cites 22 H. 6. 15. 5 5 
16. Debt upon Arrearages of Account, the Defendant ſaid, that ſuch a 
Day, a Menih after the Account, the Auditors committed him to Priſon, 
and jo he was in Ex«cution, and no Plea without ſaying, that the Audi- 
tors committed him to Priſon immediately; For after, viz. it there be 2 
Meſne Inſtant, their Power is determined; and from thence it ſeems 
that if he had been committed immediately it had been good Execuri- 
22. 1 good. Ear of Account. Br. Execution, pl. 135. Cites 
* $.P, Per 1). In Dower the Demandant recovered Dower and Damages, and the 
all the Juſ= Demandant's Attorney ſaid, that the Tenant is in the Hall, and pray- 


as * ed Ca. Sa. againſt him. Per Cur. this is * only grantable where Capias is 
+. J . 


Lites 11 H. 5 N in the Original, quod nora, Br. Execution, pl. 22. cites 
. 2 H. 4. 0. e 


18. W ace 


ET. 3232. oC 
; 18. Where there is 20 Capias ad Reſpondead? there is no Capias a ES 
Satisfaciend”, but that ought to be intended in Caſes where there is an 
Original, and Meſne Proceſs whore Judgment but where there is no 


Original, and no mean Proceſs before Judgment it is otherwiſe, As in the 
Caſe of a Recognizance, on which a Ca. Sa. will lie, it being a Debt on 
Record. 2 Le. 88. pl. 112. 29 Eliz. in the Exchequer, per Man- 
wood Ch. B. Ognell v. Paſton. a 
19. Capias ad Satisfaciend* lies on a Judgment on a Nonſuit in Debt 2 Roll 
for Coffs. Cro. J. 595. pl. 18. Mich. 18 Jac. B. R. Dyer & al v. Rep.212. 
Fincham. 1 
5 8 C. reſole- 
ed accordingly. 


20. At the Common Law a common Perſon could not have taken the 
Body of his Debtor in Execution for his Debt, but that was given by 
the Statute 25 E. 3. 17. Per Doderidge J. Godb. 290. pl. 416. Paſch. 
21 Jac. in the Court of Wards, in Sir Edward Coke's Caſe. 
21. This ig a Judicial Writ which iſſues ont of the Record of a Fudg- 
ment where there is a Recovery of Debt, Damages and Coſts, or either 
cot rhem ; And by the Writ the Sheriff is commanded to take the Body 
of the Party and him ſaſely to keep, ſo that he hath his Body in Court 
at the Return of the Writ, to fatisty the Plaintiff his Debt and Da- 
mages. L. P. R. 249. | e 5 
22. A Capias duly ſued out and returned may be filed afterwards ; (21 
Car. 1. B. R) For the Filing of it is not ot the Eſſence of the \Vrir, 
but is that which makes it a Record of che Court. L. P. R. 249. 


3 


(I. a) By Capias. 
Againſt what Perſon, Execution by Capias lies. 


I. IF a Man recovers in Treſpaſs againſt a Prior, he cannot $0 or an 
have Execution by Captas agatnſt him. 21 E, 3. 59. b. Abbot, tor 


| | : | | it is intend- 
ed that he is ſufficient; Contra of a Knight; For he may be a Knight and have no Lan. : Br. 
Execution, pl. 1. cites 26 H. 8. 5.——5S. C cited Mo. 768.8. P. Ar 


So of a Biſhop unleſs his Biſhopprick was out of England. Sty. 223. . | nets 
2. Debt againft Executor who pleaded Plene adminiftravit, and Aſſets * 8 P. ſo 
s found againſt him, and upon this Judgment was given ot the Goods wes be 
ot the Deceaſed, and upon the Fi. Fa. the Sheriff returned * Devaſt a- Falle Ples 
verunt, and upon this Capias was awarded againſt the Executor where Br Execu- 
no Capias lies at firſt ; quod nota by Award, Br. Executor, pl. 8. tors, pl 23. 
cites a H. 6. % Co cues 34 H. 
7 0 ons ST Sd 6 Te 6. 45. 
3. Note, In Debt againſt an Executor who pleaded Plene adminiſtravit, Br Exccu- 
it is found againſt him, and after Scire Facias iſſued, and he was warned tors, pl * 
and made Default, by which it was awarded that the Plaintiff have * N.. 
Execution, and he ſued Ca. Sa. whereupon iſſued Superſedeas Quia Im- 
provide & Erronice &c; For the Ca. Sa. lies not againſt an Executor 
ho pleads ut ſupra. Br. Execurions, pl. 12. cites 34 H. 6. 45. : 
4. Capias lies nor againſt a Lord Br, Elegir, pl. 1. cites 26 H. 8. . Where . 
65 | 553 | 8 ine 18 due | 
a Capias pro Fine lies 2gainſt a Nobleman, as in Caſe of Diſſeiſin made by him, and 0 for 8 Con- 
tempt. Cro. E. 170. pl. 9 Hill. 32 Eli: B. R L4. Stafford v. Thynne.-—A Captas does not lie a- 
gainſt a Peer of the Realm unleſs in Caſes of Contempt to the Crown ; Per Popham. Mo. 767. in 
pl. 1063. Mich. 3 Jac, in ihe Starr Chamber. —Cro. E. 503. Earl of Lincoln v. Flouer. A 
| | 5. 
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F. A Capias ad Satisfaciendum lies not againſt Executors or Admi-. 
niſtrators but where a Devaſtavit is returned by the Sheriff, or when 
upon a Fieri Factas de Bonis Teltator.s, or Antecetforis, as the Caſe is, 
a Nulla Bona is returned L. P. R. 250. cites Dal. 11. pl. 44. | 


It was held, 6. On Execution on a Statute Merchant, on the Statute of Acton Bur. 


that a No- 


Won nel, or on the Statute of 23 H. 8. the Body of a Baron jhallbe taken iu 


* 


be bound Execution; For by theſe Statutes ſuch Perſons were not exempted. 2 
with his Ee. 173. pl. 209. Trin. 2g Eliz. C. B. Harris v. Lord Mountjoy. 

ail in a . Re 
E ecognizance to render his Body, and that upon the Statute 13 E. 1. if he has not Goods or Lands, 
* Body ſhall be taken in Execution; For the Law in ſuch exceprs only Clerks. 4 Le. 6. 29 Eliz. 
in C B. Anon. 8 | Do Fn 


5. Execution by Ca. Sa. may be ſerved upon a Perſon in Priſon for 
Felony; For though his Body was at the I Pleaſure, yer he ſhall 
not take Advantage of his own Tort, but thall anſwer the Action and 
Execution of a Common Perſon. Cro. E. 164. pl. 1. Mich. 31 & 32 
Eliz. in Scace Ognel v. Paſton e 
8. The Plaintiff may not have any other Execution againſt Defen- 
dant being outlawed but a Capias, For a Fieri Facias he may not have, 
tor the King is intitled to all his Goods, and an Elegit he may not 
have; For by the Outlawry the King is intitled to all the Profits of 
| his Lands; Arg. Goldsb. 180. pl. 115. Hill. 43 Eliz, | 
Mo. 569. 9. In Dett or Treſp iſs a Capias does not lie againſt an Earl, Baron or 
g Baroneſs; 6 Rep. 52. b. in Counteſs of Rutland's Caſe Mich. 3 Jac. 
ova and cites 11 H. 4. 15. b. in Homlne Replegiando againit the Lady 
turned that Spencer. YES 
he could | 15 | OO. EY 
not make Deliverance of the Body becauſe it was efloigned by the Lady, and thereupon Wither— 
nam was prayed and awarded againſt the Lady; but ſays, that there the Hook gives the Reaſon, be. 
cauſe the Efloignment to prevent the Execution of the Writ was a Contempt, and chat it is there ex- 
preſly ſaid, that a Capias will not lie againſt a Lady in Debt or Treſpaſs, where there is not any 
Contempt. ——S. C. cited Hob. 61. by Hobart Ch. J. and ſays it was granted againſt Lady Spencer, 
becauſe it was an high Injury to the Perſon whom ſhe eſloigned. | | 


10. At the Suit of a Subject the Bodies of Peers ſhall not be arreſted, 
and neither Capias nor Exigent lies againit them. 12 Rep. 95. Trin. 
10 Jac. in the Counteſs of Shrewsbury's Caſe, | „ , 

11, Betore Execution the Defendant is made a Peer of the Realm 
Curia adviſare vult what Execution ſhall iſſue. Cro. C. 205. pl. 11;. 
Savil's Caſe. Goon 7 . 12 


(GK. a) Of Land. 
At what Time it may be ſued. 


15 I Fa Pan recovers Damages in Wrir of Waſte he ſhall not have 
Execution firſt of his Land, but the Execution ſhall be ge- 
| nerally of that which he has, and if the Sheriff returns that he has No- 

thing, then the Execution ſhall be of his Land. 18 E. 3. 14. b. 
2. A Man recovered Land againſt F F. who is condemned to the King 
in a Fine, and the Sheriff had ſeiſed the Emblements growing upon the 
ſame Land for the King; now the Sheriff cannot put the Recoveror in 
| Seiſin of the Land till che Emblements are ſevered. Br. Emblements, 
pl. 23. cites 18 E. 3. 1 8 N | 

8 3. The 


Damages, ceales, 18 5 1 
4. It the Principal after Judgment renders himſelt in Court in Diſ- 
charge ot his Bail, and the Plaintiff will not take him in Execution, 


Cauſe. 


5. A Man was awarded to account, and Capias ad computandum award- 


gs — * 4 | OP 


Execution. 


oy 30 


— 
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3. The King recovered 14 Quure Impedit againſt a Prior, and ſued Ex- 
ecution againſt F. N. who ſaid that after the Fudgment the Kins bad 
ſeiſed all the Poſſeſſions of the Prior and this Advowſon, becauſe he was a 
Prior Alien, and War was between France and England, and leaſed to 
the Defendant jor Tears, which yet continue, rendering Rent; Judgment 
&c. and after he ſuliered Judgment by Aſſent; Quære de Rigore juris; 
for it is ſaid elſewhere that Execution ſpall ceaſe during the Term, Br. 


Execution, pl. 57. cites 24 E. 3. 39. 


4 If a Man has a judgment given againſt him for Debt or Damages, 
or be bound in a Recognizance, and dieth his Heir within Age; or 


having two Daughters, and the one within Age, no Execution ſhall be 


ſued of the Lands by Elegit during the Minority, albeit the Heir is 


not ſpecially bound but charged as Terre-tenant, and fo againſt an 
Heir within Age no Execution thall be ſued upon a Statute- Merchanc 
or Staple, nor upon the Obligation or Recognizance upon the Scature 


of 23 H. 8. for it is excepted in the Proceſs againſt che Heir. Neither, 


if the Heir within Age endow his Mother, thall Execution be ſued againit 


her during his Minority. Co, Litt. 290. a. 


ad 


(L. a) At what Time it ſhall be ſacd. 


1. N Debt if Deſendant confeſſes the Action for Part, and for 


the Relidue pleads to the Iſſue, by which the Plaintiff has Judg- 


ment for that which is eonfeſſed, yet he ſhall not have Execution till 


the Illue tried, becauſe he is to recover Damages for that which 1s 
_ronfeſſed, which thatl be alleſſes upon Trial of the Iſſue, 18 H, 


6. 26. : | ; : ; . ” : ; . 
2. But if he releaſes the Damages he ſhall have Execution imme⸗ 
dlatelp. 18 I), . 3 | 


3. So if the Plaintiff be after nonſuited in the Iſſue he ſhall have 


Execution, for now on CRE of the Impediment, frilicet, the 
I +» 0. 20, | | | 


and all is entered ol Record as it ought to be, yet the {Plaintiff may 
after take him in Execution by Capias ad Saristaciendum, for thts 


was but a Forbearance of him for a Time upon his own Offcr; 


and not a renouncing or relcaſing of his Execution when he lers 
Hobart s Reports 284 hy Hs 


ed, and came iuto Court for other Purpoſe, by which the Plaintiſf ſhe wed 
this Matter, and prayed that he remain for his Execution, and becauſe it 
was alter the Year and Day, he was pur to Sci. Fa. 
ſhould have remained if withia the Year &c. Ir ſeems that he ſhould 
YE A RR 
6. Waſte by 
Waſte by Default of the Defendant, and Owak jus iſſued, and yer the 
Plaintiff had Judgment and Execution of the Damages immediately, 


notwithſtanding it may be that the Quale jus ſhall be tound againſt the 
Plaintiff, Br. Execurions, pl. 43. cites 38 E. 3. 27, 28 


7K 


Quære if he 
If he confeſſes that he is the ſame Perſon. Br. Execution, pl. 44. cites 


an Abbor, and Damages found by Writ of Inquiry of 


. 


586 of Execution. 


N 1 It is the Courſe in C B. that in Scire Facias pon Recovery of Debt, 
Treſpaſs or Annuity, at the firſt Nihil returned the Plaintiff thall have 
Execution; Per Brian. Br. Scire Facias, pl. 162. cites 2 H. 7. 3. 


Co. Litt. 8. A Man does acknowledge a Recognizance of 100 l. to be paid at 


nk five Days. Preſently atter the firſt Day he may fue an Elegit upon the 
Stat. Weſtm. 2. cap. 18. for 20 I. and have the Moiety of the Land de. 
| livered unto him; and when the ſecond Day is paſt he may have ano- 
ther Elegir for that 201. and have the Moiety of the Remnant deliver- 
ed to him, & lic de cæteris; for they are in Effect in Nature of ſeveral 
Fadgments in Law. 2 Inſt. 395. | | . 1 
9. Execution was prayed to be ſer aſide, the Plaintiff at whoſe Suit 
being dead after the Execution taken out, but before the Defendant was ar- 
reſted ; Sed non allocatur; for now per Cur, he muſt lie till Agree- 
ment made with the Executors or Adminiſtrators, but if the Plaintiff 
had died before Fnadgment or Verdict, he might be diſcharged. 2 Keb. 
316. pl 12. Trin. 21 Car. 2. B. R. King v. Milton. : 15 
10. In an Action where Part goes by Default and the other Part is tra- 
verſed, you thall not take out Execution till that Part which is tra- 
verſed be tried. Mod. 66. pl. 12. Mich. 22 Car. 2. B. R. Anon. 


(M. a) At what time it may be. 


en an I. | „„ | 
8 Ty ,1. FF a Mail recovers in B. R. by award of the Court, and upon 
5 this che Roll is ſigned by the Clerk for Judgment, he may 
EN. have Execution there * immediately betore rhe Judgment entred ; Fot 
and a Trig] Ctherwiie he (all be at great Oelap, tor the Courſe of the Court 
thereupon, alS not ta enter Judgment till the Vacation atter, and the Octen- 
Verdict was Dant is not at any Miichtef, for he may have a Writ of Error atter 


found forth the ſigning, and betore the Judgment entred. Mich. 15 Ja. B. B. 
| the Poſtea between with and Bewles by att the Clerks this ts the Common 


wasdetiver'd Courſe of the Court. 


to the Clerk | 


of the Judgments to enter the Judgment; but through the Clerk's neglect, Execution was ta ken 


out, the Judgment being not entred, upon this the Court was moved that the Judgment might not 
be entred, becauſe it ſhould have been entred before Execution iſſues forth, and therefore it was 


ſuggeſted that now it was too late, and prayed to ſuperſede the Execution, becauſe there was no 
Judgment to Warrant it. But Roll Ch. J. anſwered, that this being but a neglect of the Clerk, 


ſuagment might be well enough entred, though the Execution were iſſued forth, and becauſe the 
Trial between the Parties is right, therefore let it be entred. Sty. 229, Trin. 1650. Anon. 


xy * 2. A Man brought Writ of Error upon a Recovery in Debt and did no- 


8. C thing, by which the Plaintiff ſued Sci. Fa. of Execution there, and 


the Defendant is returned Nihil twice, and the Court entred quod exactus 
fuit & non Comparuit ; by which Ca. Sa. iſſued and after Exigent, and the 
Defendant came and tendered the Money to the Court to remain there till 
the Errors be examined, and prayed Sci. Fa. ad audiendum errores & 
Superſedeas, and had it; quod nota. Br. Execution, pl. 4. cites 9 H. 
3. In Debt againſt the Heir the Defendant confeſs'd the Declaration by 
| Nient dedire, but pleaded Riens per Deſcent except the Rever/jon of thirty 
Acres in 8. poſt mortem F. S. The Plaintift may pray Special ſudg- 
ment, viz. That he ſhall recover his Debt, and Damages of the ſaid 
Reverſion, to be levied Quando acciderit. D. 373. b. pl. 14. Mich. 22 
& 23 Eliz. Anon. and ſays it ſeems that this was the Law before the 
Stat. W. 2. cap. 18. | „ 33 
. 4. Judgment 
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Car. 2. B. R. Turner v. Felgate, 


Poph. 206, 20). Arg. cites 2) H. 8. 24. Jordan's Caſe and that it 


nod Juſt Cauſe therefore, he was delivered by Superſedeas. Cary's Rep. 


Execution. 687 


4. Judgment had againſt the Principal, and afterwards the Goods of Lev. 95 
the Bail were taken in Execution ; but there being no Ca. Sa. taken out againſt S C. cited 
the Principal, and the Matter being referred to be examined by the mt 8. R. 
Secondary, upon his Report he Execution againft the Bail was ſuper- by Twifden 
ſeded ; Thereupon he b5ought an Action of Treſpaſs againſt the Plaintiff ig and Wind-. 
the original Action for taking his Goods, and upon a ſpecial Verdict ham J. to 
found the Bail had Fudgment and Damages; r ee he bronght a ay 5 . ; 
Scare Facias againſt the ſaid Plaintiff, to have Reſtitution of thoſe Goods hs 7 
which were taken from him upon the ſaid erroneous Execution, and for Years be- 
which he had already recovered Damages in the Action of Treſpaſs ; fore But 
But upon a Motion this Scire Facias was ſuperſeded, as being very regs 


; | „ un ſaid that he 
reaſonable for him to have double Satisfaction. Raym. 73. Paſch. 


„ 


I5 was not ſa- 
tisfied with 
this Judg- | 


ment whenit was given in the Time of Glynn Ch. J. nor yet is, to make a Man a Treſpaſſor by Re- 


latiog ; For when the Execution was ſerved there was a Judgment, though atterwards the Execution 
was vacated, —Keb, 822. pl. 108. S. C. accordingly. | e 


5. Where there are ſeveral Plaintiffs or Defendants, and one of them 
dies, Execuiion may be ſued by or againſt the Survivor, upon Suggeſti- 
on of the Death made upon the Roll; But where there is but one Defend- 
ant and he dies, it is a Queſtion Whether Execution may be ſued with- 


out a Scire Facias? In Perſonal Actions doubrleſs it cannot; But in 


Ejectment the Plaintiff ought to have Execution only of the Land re- 
covered; Per Holt Ch. J. and he ſaid that Shelly's Caſe 1 Rep. 93. 
will not warrant it, becauſe there the Death was the ſame Day that the 
Hab bac. Seiſinam bore Tefte, and fo it was held to be a Death after the 
Teſte. 2 Ld. Raym. Rep. 808. Mich. 1 Ann. in Caſe of Withers v. 


HFarris. 


4 2—Ü— 
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(M. a 2) Diſcharged, Superſeded, and ſet. aſide. 


1. FXTHERE a Man is in Execution in C. B. upon a Statute Merchant, 
and ſues Audita uereia, and pending Imparlance thereof he is 

outlawed in B. R. and at the Day me ws it in C. B. and becauſe he did 
not purſue the Audira Querela the Court awarded Execution where the 


Conuſor was in Ward of the Marſhal upon the Outlawry, by which 


Herleſton came into B. R. and thewed the Record of the Execution, 
and Thorp commanded the Marſhal that he ſhoufd not permit him to 
go in Pain of 20 I. which was the Sum of the Statute, and ſaid to the 
Conuſee, ſue Writ of Chancery comprehending this Matter, ſo that 
you may have expreſs Warranty thereof, and though the King Par- 
dons him, yet he ſhall remain tor this Matter &c. Br. Audita Que- 
rela, pl. 23. cites 24 E. 3. 45. ; NE co ( I 
2. If the Creditor, at whoſe Suit a Man is in Execution diſcharges 
him by Parol this is good both as to him, and to the Sheriff, or Gaoler. 


had been reſolved that if one be in Execution at my Suit, and I gb 
to the Sheriff and command him to diſcharge the Party this is a 
good Ditcharge though it be by Parol, ro which Jones and Doderidge 
agreed. © - | „ EO 3 3 

3. The Plaintiff was in Execution at the Suit of the King, and being 


54. cites 1 Eliz. fol. 166. Pyke v. Graunt, 3 

4. On judgment in Debt in the Sheriſt's Court in London, the Defen- 

gant was taken in Execution, atterwards upon an Habeas Corpiis en 
DO EI. | ned 


"+, HE. Execution. 


„ 


ſued in E. R. the ſaid Execution was returned, and he was committed ty 
the Marſhal in Execution; then the Fudgment in London was diſcharged 
upon a Writ of Error in the Huſtings, and the Queſtion was How he 
ſhould be diſcharged of the Execution, tor that B. R. had no Record 
of it but by the Return of the Habeas Corpus, neither had they any 
Record of the Reverſal of the Judgment in London but what is ſur- 
miſed only, and they cannot award a Certiorari thither; whereupon 
it was adviſed that all Matters here concerning that Execution being diſ- 
charged, he might be remitted to London, and there be diſcharged. Cro, C. 
128. pl. 2. Mich. 4. Car. B. R. Cuſack's Caſe. N | 
5. Execution taken contrary to a Ceſſet Executio upon Record, the 
Court will relieve on Motion; Otherwiſe it the Agreement that Cefler 
&c. be ſubſequent. Sid. 379. pl. 9. Mich, 20 Car. 2. B. R. „ 
6. The Pariy ought to take Notice of a Recipitur upon the Record if 
enter'd, and it he takes out Execution after Writ ot Error allowed he 
is in Contempt, otherwiſe not, and the Attorney is vt bound to view 
the Record to ſee whether a Writ of Error be brought, but may take out 
Execution it there is not a Superſedeas, or Notice given to the Party. 
Sty. 105. Trin. 24 Car. B. R. Winn v. Stebbins. 
7. After Verdict for the Plaintiff the PS was delivered to the Clerk 
of the Fudgments to enter the Fudgment, but thre his ug! Execution 
was taken out firſt, Roll Ch. J. held that this being only a Neglect 
ot the Clerk, Judgment may be entred though the Execution was 
iſſued forth, and becauſe the Trial between the Parties was right; and 
ordered it to be entred. Sty. 229. Trin. 1650. Anon. 5 
8. On Motion upon Affidavit that zwo Writs of Execution were e- 
cuted upon one Fudgment, the Party moved for a Superſedeas as to the 
laſt, becauſe there oaght not to be two Executions for one Matter but 
where the Plaintiff is hindered, either by the Death, or Act in Law, 
that he can have no Benefit ot the firſt, Per Roll Ch. J. if the Ai 
Writ was returned and filed there cannot be a ſecond Execution, but 
otherwiſe there may. Sty. 255. Hill. 1650. Shirley v. Semaine, 0 
9. An Extent upon a Statute ſhall not be avvided by Entry by Frire 
Facias, becauſe a Tenant by Statute is to hold not only till his Debt 
and Coſts are fatished, which are certain, but till he be ſatisfied his rea- 
ſonable Damages and Charges beſides, which being uncertain muſt be 
reduced to Certainty by Judgment of this Court; Arg. Show. 44. 
Trin. 1 W. & M. ES 5 oy : 
10, When Execution is once begun we cannot /tay it, unleſs there 
appears an Irregularity; Per Holt Ch, J. Cumb. 359. Mich. 8 W. 3. 
B. R. Langſton v. Grant, . | 1 
II. Judgment and Execution thereupon was ſet aſide, becauſe Plea 
Was put in before Fudgment ſigned. 12 Mod. 248. Mich. 10 W. 3. Baker 
v. Chandler. os 5 f | 
12. Hire Facias recited a Judgment in Time of the King, which in 
Truth was in the Time of the King and Queen, and fo no Judgment to 
warrant it; and Judgment upon Return ot Nihils. Per Cur, In Scrictaels 
we ought to put them to Audita Oſier' but we generally relieve them 
upon Motion, and the Judgment upon the Sci. Fa. was ſet aſide, and 
ordered that the Morey levied by a Fi! Fa* thereupon thould be refu¹Ep dad. 
12 Mod. 351. Paſch 12 W. 3. Ez „„ 
13. Plaintiff may for his own Security take out a Ca. Sa. and a Fi. 
Fa. but the Ca. Sa. being executed the Fi, Fa. was quaſhed. 8 Mod, 
302. Trin. 10 Geo, Stamper v. Hodſſon. 80 
Writ of Er- 14. If Plaintiff in Error can ſhew that the Writ was ſued out and al- 
ror ona oed before the Execution was ſerved, the Execution muſt be fer atide, 


| Ly _ though the Detendant had no Notite of it. 8 Mod. 373. Trin. 11 Geo. 
is no ſtay Moortoot v. Chivers ' _ OD | 
of Execution | 


| on a Fi. F a, already begun to be executed, and in that Caſe if : the Sheriff returns want of Buyers me 


* 


Execution. 


» — 


12. Mich. 1 Ann. B. R. in Caſe of The Queen v. Naſh. 
accordingly. | 


C. B. may award a Venditioni exponas notwithſtanding the Writ of Error pending. 1 Salk. 147. 
2 Ld. Raym. Rep. 990. S. C. & 8. P. 
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(M. a. 3) 5 By Extendi Facias and Liberate. 
What and How. e 
And of what it may be. 


by F E ALTY and Suit of Court cannot be extended at any Value. Br. 


Avowry, pl. 85. cites it as ſaid 2) Aſſ. 51. but ſays Quære of 


Fealty only. LY 

2. If the Extender undervalue the Lands as there is no Remedy at 
the Common Law, becauſe the Debtor may help himſelf by Payment of 
the Debt, ſo in Conſcience there ought to be no Relief unleſs it were 
done by Covin. Cary's Rep. 6. cites 15 H. 7. Duplege's Caſe. 

3. Rent grown due after the Extendi Facias and before the Liberate 
awarded is payable by Leſſee to the Conuſor his Leſſor, and not to 


the Conuſee or to the Queen. Cro. E. 46. pl. 3. Paſch. 28 Eliz. C. B. 


Playne's Caſe. N „ 

4. On Scire Facias after Judgment on a Recopnizance divers Lands 
were extended upon an Elegit, but the Plaintiff refuſed to accept the 
ſame according to the Extent, becauſe valued too high, and prayed thar 
the Extendors might retain the Lands, and that he might have Execu- 


tion of their Lands according to the Statute of Acton-Burnel. A Pre- 


cedent was ſhewn our of Bendl. Rep. 4 & 5 P. & M. as reſol ved by all 


the Juſtices, that on an Execution upon a Recognizance for Debt, if 


the Land be extended too high the Plaintiff may pray that the Extendors 
may retain it &c. as well as upon an Extent upon a Statute -Staple or | 


Merchant, and that it is within the Equity of the Statute of Acton- 
Burnel. But that in a Scire Facias upon Bail aud Recovery, and Executi- 
on thereupon, it is otherwiſe. And of that Opinion were all the Court 
here, that the Plaintiff had 'Time enough upon the Return of the W ric 


to pray it, and awarded that the Extendors have the Land at the Rate, 


and pay the Debt. Cro. J. 12, 13. pl. 16. Paſch. 1 Jac. B. R. Moli- 
JJ A eons . 5 

5. An Extent ought always to be by Ingui/tion, and the Sheriff him- 
felt without an Inquiſition cannot execute it; and it an Action is 


brought upon it, it ought to ſer forth that it was by Inquiſition. Cro, and _ 


by the She- 
_ riff, orher- 


J. 569. pl. 9. Paſch 18 Jac. B. K. Garraway v. Harrington 


It ought 
to be by 
Inquiſition, 


wise it is void and does not give any Title to the Plaintiff, although the Sheriff delivers him the 


Land upon it. Adjudged and affirmed in Error; for otherwiſe non Conſtat quando the 
end. Jenk. 318. pl. 14. cites 8. C. . „ 88 


Extent ſhall 


6. Execution of an Extent is when the Goods are appraiſed and the Jo. 202. 


Writ returned; Per tot. Cur, Cro. C. 150. pl. 3. Hill. 4 Car. B. R. 
in Caſe of Audly v. Halley,  _ e ir RL Omagh 

5. Upon an Extent upon a Statute-Staple the Sheriff cannot ſeiſe the 

Land, but can only extend it, and the Conuſee ſhall have the Profits; 


pl. 3. S. C. 
& S P. ac. 


cordingly. 


But he may ſeiſe the Goods, yet the Property remains in the Party, 
and the Sheriff cannot uſe them, nor can the Conuſee till a Liberate. 


8 Je 204. Hill, 4 Car. in a Nota at the End of the Caſe of Awdley v. 
alley. ES 


7 2 — — 8. When 


"A 2 ee 


— 


— — . — 


690 Execution. 


It Feoff. 8. When the Writ of Liberate is ſued it has Relation to the Writ of 
ment be Extent, and they are quaſi but one Extent, and the Goods are ſo bound 


=—_ de. by the Extent and Appraiſement that the Conuſor has not any more 


fore the Li- Property in them but Secundum quid, and not Simpliciter ; for it is 
berate ſued, a Conditional Writ to deliver them to the Conuſee if he will accept them, 
. err and when he accepts them they are bound ab Initio. Cro. C. 150 pl. 3. 
it, becauſe Hill. 4 Car. B. R. in Caſe of Audley v. Halley. | 

he is the | | | 

Party grieved by it; Per Jones J. Lat. 274. 


9. An Office is extendible in Law or Equity; Decreed. Chan. Caſes 
39. Trin. 15 Car. 2. Jones v. Done. „„ 
Io. Extents have been held good that have been made ½ n Goods 
actually levied by Virtue of a Fieri Facias and in the Sheriff 's Cuſtody, the 
Extent coming before a Bill of Sale made, ſo as the Property was not al- 
he . ered; Arg, 2 Bow. 451, $52. 01: 443.Inocs Jac: 25 en 
But if one 11. It Extendors value the Lands too high they ſhall be obliged to 
will turn hold the Lands at the extended Value, and pay the Money; it they 
Hop iron value it t l the Defendant may tender the Money and ſtay the Ex- 
xtendors . . | . 
as over-va- tent, or may at any Time tender what remains unpaid ; Arg. 2 Chan. 


lued, he Caſes 183, Mich. 2 Jac. 2. in Caſe of Hale v. Thomas. 
muſt ſay ſo | 5 | | : 
the firſt Day of Return, or not at all; Per tot. Cur, Mo. 453. pl. 1039. Hill. 1 Jac. Anon, 


12. A Copyhold is not to be ſeiſed on a Recognizance ; Per Holt Ch. I. 
7 Mod. 38. Trin. 1 Ann. B. R. Anon. 8 
13. The Extent is only a Seiſure into the King's Hands, and there 
muſt be another Award of the Court, viz. a Liberate to deliver over 
to the Plaintiff, 6 Mod. 298. Mich. 3 Ann. B. R. Clerk v. Wi- 


 -"CRETB. - | 
(N. a. 4) By Elegit. In what Caſes. 
And How. 
TheReaſon 1. A the Common Law where a SubjeF ſued Execution upon a 
eee Judgment for Debt or Damages, he ſhould not have the Body of 
is becauſe it 


was not rea. he Defendant, or his Land in Execution, (unleſs it were in Special Caſes } 
ſonable that and the Reaſon of the Law was, that the Body in Cate of Debt ſhould 
dne Creditor not be detained in Priſon, but be at Liberty, not only to follow his 
mou's ry own Affairs and Buſineſs, but alſo to ſerve the King and his Country 
ol. Arp; when Need {ſhould require; nor to take away the Poſieſſion of his 
Hardr. 25. Lands, in that Caſe, tor that would hinder the following of his Huſ- 
_ cires 2 Inſt. bandry and Tillage, which is ſo Beneficial to the Common-Wealth, 
394: { cor! whereof you may read at large in Sir Yilliam Derbeit's Caſe. But 
this Reaſon by the Common Law he ſhould have Execution in that Caſe only of his 
there.) Coods and Chattles, and of his Corn and other preſent Profit that grew upon 
is Land, to which Purpoſe the Law gave him two ſeveral Writs to be 
ſued within the Year, one a Levari Facias, whereby the Sheriff was 
commanded, Quod de Tetris & Catallis ipſius A. Levari Facias, and 
the other called a Fieri Facias, which alſo was only de Bonis & Catal 


lis, 2 Inſt. 394, 395. 


2. But 


Ss 


Execution. 


1 1 
2, But by 13 Ed. f. cap. 18. When Debt is recovered or * knowledged That is, by 
in the King's Court, or Damages awarded | Judgment 

«7 | ; 9 3 in an Action 
of Debt, or any Action wherein Damages are recovered. 2 Inſt. 395. * That is, by Re- 
2 acknowled in any Court of Record that has Power to receive the ſame. 2 Iuſt. 395. 
| f two do acknowledge a Recognizance of 100 l. quilibet eorum in ſolido, that is; jointly and 


1 the Conuſee may ſue ſeveral Scire Facias's againſt the Conuſors upon this Recognizance. 
4 205; | | mn 


A ſpecial Re 
2 Inſt. 395. 


cognizance may by expreſs Words bind the Lands of the Conuſor in one County only. 


It ball be from hencefore inthe Elec ion of him that ſueth for ſuch Debt This Elec- 
er Damages to have à Writ, that the Sheriff * Fieri Faciat of the Lands tion the Ex- 
and Goods; | | | = 0; | ecutors or 


| © | 3 3 | = tors of the 
Plaintiff or Recognuſee ſhall have, albeit they be not named; and ſo likewiſe ſhall the 

the Conuſee have alſo; but the Executors ſhall not have Execution of the judgment or Recogni- 
zance in the Time of the Teſtator within t C 


of a Statute &c. 2 Inſt. 305. 


When the Plaintiff or Conuſee prays an Elegit, the Entry is Quod Elegit ſibi Executionem fieri 


de omnibus Catallis, & medietate Terræ; and the Writ of Elegit is, Ac cum idem H. juxta Statutum 

inde editum, (meaning the Statute) elegerit ſibi liberari pro prædict' 20. libris omnia Catalla, & 

medietatem Terræ ipſius R. And therefore after the Suing out of the Eicgit, the Plaintiff that has a 

Judgment in an Action of Debt cannot have a Capias &c. 2 Inſt 395. | 
* Here under theſe Words is alſo the Writ of Levari Facias included. 2 Inft. 395. 


Or that the Sheriff ſhall deliver to him all the Chattles of the Debtor, The Mayor 
f : 5 5 | N Alder- 

ſaving only his Oxen and Beaſts of his Plough, _ —_— 
don take a Recognizance of 2501. to the Chamberlain of the City of London and his Succeſſors, ac- 
cording to the Cuſtom for Orphanage Money in this Caſe the Chamberlain for the Time being may 
ſue out a Precept in the Nature of an Elegit to a Serjzant at Mace, and Miniſter of that Court to do 


Execution upon this Act; And albeit the Words of this Statute are, Quod Vicecomes liberet; yet 


being a beneficial Law, by Equit 
Court of Record. 2 Inſt. 395 
If the Chattles be ſufficient to pay the Debt and ſy may appear to the Sheriff, w 
tisty the Debt, then he ought not to extend the Land for the Reſidue 
Writ of Elegit framed upon this Act 2 Inſt. 395. 


y It is extended to every other immediate Officer to every other 


hereby he may ſa- 
; and all this appears by the 


Aud the one half of his Land, This is to Ae 


Pts. | 1 58 5 5 be under 
ſtood of the Half of ſuch Land as the Defendant had at the Time of the Judgment g 


Recognizance acknowledged, unleis it be conveyed away by Fraud and Covin to deceive his Credi- 
tors contrary to the Statutes in that Caſe provided, 2 Inſt. 395. | 


And upon theſe Words, Medietatem Terrz ſuz, the Sheriff extended a Term for Years, and the 
like. 2 Inſt. 396. | Ls 


It is to be obſerved, that the General Word of this Act does nor take away the Priviledge which 
the Law gives to any Perſon; and therefore no Elegit upon this Act ſhall be ſued againſt the Heir ot 
the Conutor during his Minority, 2 Inſt. 396. | 


Upon the equal Conſtruction of theſe Words, it the Conuſor be ſeiſed of Blackacre, Whiteacre, 


and Greenacre, and after the Judgment given, or Recognizance knowledged, infeoffs A. of White- 
acre, and B. of Black-acre, and retains Green-acre to himſelf, in this Caſe he may have the Moiety of 


_ Green-acre, and never intermeddle with the Reſt; but he cannot extend the Motety of the Acre in 

the Hand of any Purchaſor, except he extend alſo the Moiety of all the Land ſubje& to the Judg- 
ment or Recopnizance, and it he omit any, the Extent ſhall be avoided in an Audita Querela ; for 
where it is ſaid in Books that each Purchaſor ſhall have Contribution in that Caſe, rhe Meaning is, 

that ſuch Extent of Part ſhall be avoided, and all the Land extended and equally charged; and 10 it 
is if Green-acre deſcend to an Heir, the Moiety thereof may be only extended, without dealing with 
any of the Reſt; ſo likewiſe if there be two or more Conuſors, the Lands of them all muſt be cxtend- 


ed; and hereof you may read at large in Sir William Herbert's Caſe, all which are juſt and righteous 
Expoſitions. 2 Inſt. 296. | | | 


Until the Debt be levied upon a * reaſonable Price or Extent ; The Elegit 


theſe Words ſaith, Tenendum ut liberum Tenementum quouſque debirum Prædict' inde fuer“ leva- 
tum; and yet whenſover the Party pay and ſatisfy the Debt of Record, he ſhall enter into his Lands; 

and ſo it is when the Tenant by Elegit is ſatisfied by the ordinary Extent, the Tenant of the Land 
may enter, But if it be in reſpect of any caſual Profit to avoid the Extent, he muff have a Scire 
Facias in reſpect of the Uncertainty. 2 Inſt. 396. | 


* Per Rationabile pretium does refer to Goods and Chattels, and Rationabile Ertentum referreth 
to Lands. 2 Inſt. 396. | 9 5 5 


And 


Adminiſtra- 
Succeſlor ok 


he Year, without ſuing a Scire Facias; but otherwiſe it is 


TP ea Can 


re, fee. . 


iven, or of the 2 ©- 


framed upon 


HE. 


8 r * * — — 
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co2 een. 
And hereby is implied, that this Appriſement and Extent upon the Elegit muſt be found by En- 
queſt of 12 Men, and ſo returned of Record. 2 Inft. 396. ; | 
And therefore without an Inquiſition he cannot ſell them, which was agreed by all the Juſtices, 
and ſo is Dyer, fol 100. Cro. E. 584 in pl. 13. Mich. 39 & 40 Eliz. B. R. in- the Caſe of Palmer v. 
Humphrey 4 Rep 74. a. b Palmer's Caſe. S. C. held accordingly. | 
T hat ſhall be ſaid a reaſonable Extent which is found by the Oath of 12 Men, and returned by 
the Sheriff, and filed; and there can be no Re-extent granted upon Surmiſe, that it is more than the 
Half in Value, or the like, becauſe it extends only to a Chattel in Lands; but before the Exrent be 
filed, the Court may examine the Cauſe, and if there be tound Fraud, Deceit, or Partiality, they 
may ſtay the Filing of that Writ, and grant a New. 2 Inſt. 396. | 
hut ſee 22 R. 2 165. in Dower, and in Caſe of Freehold in Hill. 13 E. 2. fol. 74. b. the Caſe 
of the Hoſpital of F. a Scire Facias granted for the Surpluſage upon a Return in Value, and deliver. 
ed to the Sherift by Habere Facias ad valorem, for that it concerns an Inheritance, and ſo it was ad. 
judged. Note the Diverſity, the Tenant by Elegit may for reaſonable Cauſe hold over the ordinary 
Courſe of the Extent, by a reaſonable Conſtruction upon this Statute. 2 Inſt, 396. 


The Words And if he be put out of that TP rement be 2 N recover by a Writ 1 
a en Difeiſin, and after by a Writ of Re-diſſeiſin if need be. ad Bok 


(as has been ſaid) are, Tenendum ut liberum Tenementum &c. becauſe this Statute gives him Re- 
medy by Aſſiſe &c, but he has but a Chattel, and no Freehold; and therefore it is ſaid, Si ejiciatur; 
And the Writ ſays Similitudinary, Ut liberum Tenement.“ in reſpect of the Aſſiſe &c. 2 Inſt. 396. 
This Branch does give the Aſſiſe to the Tenant by Elegit, and yet his Executors or Adminiftra- 
tors ſhall have it by the Equity of this Act, and ſo ſhall the Executors or Adminiſtrators of Tenant 
by Statute Merchant, and Tenant by Statute Staple, 2 Inff. 396. | | 
I have ſeen a Record of a Judgment in the Reign of E. 2. that the Aſſignee of a Tenant by Elegit 
ſhould not have an Aſſiſe by the Purview of this Statute. 2 Inſt 397. N 
Tenant by Statute Merchant of Lands, which the Conuſor had in the Right of his Wife, brought 
an Afſiſe upon this Statute, the Tenant pleaded Ancient Demeſne &c. and ſo found &c. and yet the 
Plzinrift had Judgment; And the Reaſon of the Judgement given in the Record is this, Licet Ma- 
rerium Predict” fir de antiquo Dominico Coronæ, & Tenementa in eodem manerio exiſtentia per 
Parvum Breve tantum Placitabilia, & predict” Ranulphus Huntingfeld in Cognitione prædict' quam 
fecit præd' J. in Statuto obligavit Tenementa præd' in ſumma ejuſdem cognitionis, quæ quidem obli- 
gatio naturam corundem Tenementum non mutat, nec eſt ad præjudicium Domini, aut exhzredatio- 
nem tenentium, ex quo Tenementa illa per Obligationem przd* ſolummodo onerata ſunt ad certum 
Tempus, poſt quod Tempus reverti debent przd* Radulpho & Uxoriiuz exonerata, Tenend' ut Prius 
&c. Co nſideratum eſt &c. 2 Inſt, 399 93 5 . | | 
By this judgment three Things are to be obſerved ; 1ſt. That Lands in Ancient Demeſne may be 
extended hy the Statute de Mercatoribus, Anno 13 EI. 2dly, That Ancient Demeſne is no Plea 
in Aſſiſe brought by Tenant by Statute- Merchant upon this Starure. zdly, That in an Afliſe of 
Novel Diſſeiſin (which is feſtinum remedium) Ancient Demeſne ſhall be tryed by the e 
et the Aſſiſe. 3 Inſt. 39). | In by 


S. P That g, Execution was had upon a Recognizance by Elegit. Br. Execution, 
Tertenants--. ol. 4. Cites 38 E. 3. 1. „ e 
in Scire Fa- 5 


cias upon Recognizaace were returned warned, and the Plaintiff had Elegit. Br. Elegit, pl. 6 
cites S. G | | 5 | | 7 8 ih Op 


4. In Attachment upon a Prohibition the Plaintiff recovered Damages 

_ againſt a Pricr, and prayed Elegit tor Execution, and could not have it, 
but had Scire Facias 21 E. 3. 40. and upon Confeſſion he recovered Da- 
miaages as he counted. Br. Damages, pl. 146. cites ) H. 4. 1. | 
S. P. and 5. In Quare Impedit Elegit ſued againſ® him who had two Manors. 
the ſame in 5 | | js as 3 
Writ of the Sheritt may deliver the one Manor to the Plaintiff i» Name of the 
Partilon Moiety of all, and is not bound to deliver the Moiety of every Manor; 
made where Per Littleton J. Br. Elegit, pl. 14. cites 12 E. 4. 2. „ Eras 
there are 5 . . „„ | | 

two Parcenors and two Manors, the Sheriff may aſſign the one to the one, and the other Manor to 
the other. Br, Dower, pl. 52. cites S. C. „„ 35 . | 


5 6. $ of two Acres; and this ſeems to be where they are of equal Value. 
7. Though the Statute of Neſtm. 2. cap. 18. does not give Elegit by ex- 
preſs Words, unleſs of Land by theſe Words ( Medietatem Terre ſue Ec.) 
yer all che Writs of Elegit, as appears in the Book of Entries fol. 4. 
8885 Re or 


2 


and 35. and in the Judicial Regiſter are nine Precedents, whereof eve- 
ry Writ mentions, Quod liberet Medietatem Terrarum & Tenemento- 
rum ſuorum, and therefore by this Word Tenementum it appears that 
the Statute was intended of Lands and Tenements, and therefore Rent 
&c. may be taken in Execution by Elegit as well as Land. And in 
tbe Book ot Entries fol. 137. the jourth Part of an Houſe was taken in 
Execution by Elegit, and yer Houſe is not Land. Br. Elegit, pl. 13. 

8. Upon a Te/fatum a Man may have Elegit in a foreign County. Br. 
Execution, pl. 1. cites 26 H. 8. J. | Tn 

9. Betore the Stature Weſtm. 2. cap. 18. the Land of the Crediter 
was not ſubject to Execution tor a Debt even upon a Judgment, and 
by that Statute a Moiety only is made liable, but by rhe Statute 13 E. 1. 
de Mercatoribus, and 2 E. 3. cap. 9. and 23 H. 8. cap. 6. in Caſe of 

Statutes Staple and Merchant, all the Lands of the Cognizor, which he had 

at the Day of the Acknowledgement thereof, all be extended in whoſe Hands 
fever they ſhall afterwards come, whether by Feoffment or otherwiſe. 

3 Rep. 12. a. Mich. 26 & 2) Eliz. in Scacc. per Cur. in Sir William 
Harbert's Caſe, 5 

10. Two Perſons had each of them a Judgment againſt one in Debt, he Ibid. at 
who had the firſt [Judgment ſued an Hligit, and had the Moiety of the = 00 of 
Lands delivered in Execution. Atterwards the other ſued ont an Klegit. fays Vide 
he Court held that he ſhall only have a Moety of that Moieiy which he 10 E. 2. 
had at the iime of the Writ swarded, bur adviſed the Sheriff to re- Execution, 


turn that Special Matter. Cro. E. 482. pl. 17. Trin. 38 Eliz. C. B. that metin- 


Huit v. Cogan. | ſhat [be rig 

| 5 . delivered. 
11. Execution by Elegit ought to be by Inquiſition, ſo that where a 
Term is to be extended the Commencement ot it muſt be recited, 4 Rep. 
74. b. Hill. 39 Eliz. B. R. Palmer's Caſe. 3 
12. An Extent was made of tα Parts of a Rent-charge. It was holden 
by all the Court to be good; for although by the Act of the Party the 
Jenant ſha]l nor be liable to two Diſtreſſes, yet by an Act of Law he 
may, and this Act of the Sheriff is an Act of Law. Cro. E. 742. pl. 18. 
Hill, 42 Eliz. B. R. Wotton v. Shirt, | 


13. Sale and Delivery of a Leaſe to the Platntiff himſelf upon an Ele- Brownl. 109 


git is no Sale by Force of the Writ delivered in Extent, which being *: © 3 
reverſed the Party ſhall be re/cred to the Term itſelf. Cro. J. 246. pl. 4. , 7,5 


2 Brownl. 


Trin. 8 Jac. B. R. Goodyer v. Ince, SW gr") 
| | but S. P. 


does not appear. | 0 June | 
and Noy ſaid that it had been fo adjudged in the Caſe of one Robothan and alſo of one Uorrell, 


14. It was argued [agreed] by the Court that upon an Elegit the Brownl. 38. 


Sheriff ought to deliver the Moiety by Metes and Bounds, and if it be fo Hill. 15 Jae. 


te | f Anon S. P. 

that the Conuſor be Foint-tenaut, or Tenant in Common, then it ought to N 
be fo ſpecially alleged and contained in the Return. Hutt. 16. Trin. to be S. C. 
TY e „„ 335335 pk 

| livers the Moiety of a Houſe without Metes and Bounds the Return Is ill, and ſhall be quaſhed for 

- Uncertainty Per Holt Ch. J. Carth, 453. Trin. 10 W. z B. R. in Calc of Pullen v. Birkbeak. 


1 5. An Elegit does not lie of the Glebe Land of a Parſon or Vicar no 
more than of a Church-Yard ; eſt ſolum Deo conſecratum, ſenk. 20). 
. 36. N 33 
: 16. The Bailiff of a Liberty may make an Inquiſition and Extent up- 
on an Elegit by Warrant trom the Sheritt; Reſolved. Cro. C. 319. 
pl. 13. Trin. 9 Car, B. R. Sparrow v. Matterlock, _ 3 


1 M 17, Upon 


: Execution. | | 893 


Yelv* 179. Goodyer v. Junce, S. C. & S. P. held according'y per tnt. Cur. 


e ee 


© bur ſtates it 


nim molt 


Tos. . _  - - Benin. 


* 2 Brown. 17. Upon a ſecond Elegit only a Moiety of t he remaining Moiety ſhall be 
90s 97 extended; Arg. Hard. 26. cites 38 Eliz. C. B. Cogan v. Hunt, and 
v. Bayne, 9 Jac. C. B. * Burnham's Caſe. | | 


18. But where the ſame Perſon had two Fudgments the ſame Term 
againſt the ſame Perſon, and took out two Executions vpon his two 
Judgments, viz. two Elegits, it was adjudgcd that the two full Moie- 
ties being taken thereupon was good, becauſe both Judgments were in 
the ſame Term, which is but one Day in Law, and ſo of equal Dare. 
Hardr. 27. Mich. 1655. in Scacc. Attorney-General v. Andrew. 
109. lt the Sheriff upon Inquiſition on Elegit returns that Defendant 
has 20 Acres in D. and 20 Acres in S. and he delivers the 20 Acres in S. 
that the In. lor the Molety of all, the whole is void; for he ought to deliver the 
quiſition Moiery of the 20 Acres in each Vill; and this may be avoided in Evi- 
| fonndthat dence in Hjedimeut for the Lands. Lev. 160. Hill. 16 & 17 Car. 2. 

Detendavt B. R. Stamlord (Earl) v. Needham. _ 
had 20 Acres | | 
where in Truth he had only 10; but that the Court held that this could not be tried in Eje&ment, 
bur that the Party grieved may file a Declaration, and General Iſſue ſhall be iaken, and if upon the 
Evidence it appears that more than a Moiety of the Land, which the Party had, is delivered, the 
Extent is voig. Note that Hill. 23 & 24 Car. 2. B. R. Hale Ch. J. delivered his Opinion, 
that ſuch Extent of more than a Molety is not void nor can be avoided after ſuch Exient filed. Ibid. 


Sid. 239. 
„ pE Tk 8. G 


20. Elegit not taken out within a Year and a Day after the Judgment, 
bur there being Continuances on the Roll may be taken our at any 
Time without ſuing out a Sci. Fa. Carth 283. Mich. 5 W. & M. 
25 in B. R. Seymour v. Greenvill. N e 

Holt ſid, 21. Upon Elegit the Sheriff delivered more than a Moiety, as appeared 
e by the Return of the Inquiſition; Per Holg Ch. J. the Return is not 
ese Yoid but voidable by Writ of Error or Audita Querela. Carth. 453. 
Was the Ac. Trin. 10 W. z. B. R. Pallen'v; Birkbeak. 5 „ 
ceptance 25 l „„ | | | | - 
and Length of Tiwe, (viz nine Years) for the Sheriff returned that he had delivered the Land in 
_ Execution, which imports an Acceptance. 12 Mod. 361. and 366. S. C. & P. per Holt as to the 
Acceptance. Bur afterwards 368. per Cur. without the Solemnity of an Argument on the Bench, this 
clearly is a void Extent, it appearing on the very Return filed, that more than a Mojety is extended, 
and without all Doubt what is extended beyond the Moiety is without Authority, and therefore void; 
and fince that cannot be ſevered from the reſt it ſpoils all, and is the ſame Thing as if nothing ar all 
had been extended; and though the Plaintiff did accept it, yer he had no Means to get actual Pol. 
ſeſſion, or to defend his Poſſeſſion againſt the Owner of the Land, and ſo it is ipſo ſacto void, and 
needs no Judgment or Audita Querela to avoid it, becauſe it is directly againſt he Statute of Weſtm. 
2. cap. 18. by which an Elegit is given, and the 1 is where the Inequality appears on the 
Return, and where not. So the Sci. Fa, reciting this ſpecial Matter is very proper, and an Award 
of Execution was granted per tot. Cur. in Caſe of Pullen and Purbeck. — 2 Salk, 563. pl. 2. 
Putten v. Purbeck, S. C. and the Court held the Execution void. - - Ld. Raym Rep. 346. 
S8. C. but becanſe ſo many Years were elapſed the Court would not intermmeddle, ———- Ibid. 
718. Ell. 13 W. 3. S. C. and after ſeveral Arguments at the. Bar the Court held it a plain 
Caſe that the Executson was void, and that the Plaintiff have a new Execution. —— — Sid. 91. 
pl 12. Mich. 14 Car. 2. B. R. in Caſe of Berry v. Wheeler. S. P. per Curiam, that the Extent of 
more than a NMoiety CCC | | | | | N 


22. This Sort of Execution was not at Common Law, but created by 
Weſt. 2. cap. 18. as appears by the Statute; Per Shower; Arg. 12 
Mod. 357. Paſch. 12 W. 3. in Caſe of Pullen v. Purbeck, cites 1 Inſt. 
394. 3 Co. Sir William Marbert 's Cale, che Common Proceſs was 
-only 4 Fi. Fa. r Ledi. 5 8 
23. If there be two Judgments for 100 1. each, and Elegit on one, and 
Inquiſition fnds he has 20 Acres, and 10 of them are extended, aud then 
an Elegit is ſued upon the other, and Inquiſition finds he has 20 Acres, 
and thereupon the orher 10 Acres are extended, no Audita Querela hens 
| = Te aL | er 


Execution. 
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Per Holt Ch. J. at which Sir Bartholomew Shower at the Bar ſhook his 
Head; whereupon Holt ſaid on his Word it was true. If there be two 
Judgments, and the Detendant is ſeiſed of 20 Acres, and a Moiety of 
them 1s extended upon one, and an Extent goes upon the other, and [n- 
quiſition thereupon finds him ſeiſed of 20 Acres, without any Notice 
of the former Extent, and hereupon the other Moiety is extended, this 
is well though in Truth a Motety of the remaining Moiety ought to be 
extended; Per Holt. 12 Mod. 357. 361. Paſch. 12 W. 3. in Caſe of 
Pullen v. Purbeck, . 3 LE 
24. It was ſaid by Holt Ch. F. that he was not ſatisfied with the Opi- 7 Mod. 69 
nion of my Lord Coke on Weſtm. 2 that at Commen Law no Scire Faciag &. C & S. P. 

lay on a Fudgment in a perſunal Act ion till Weſtin, 2. for the Words (Sive 20 Th * 
alia quæcunqꝗ' irrotulata) came after (contractus & conventiones) and ibid. a 

therefore cannot be conſtrued of Judgments, but the Law has been Powell J. 
otherwiſe taken, and I muſt ſubmir ; ir is plain ir lay on a judgment laid, that 
in Annuity. 2 Salk. 600. pl. 9. Mich. 1 Ann. B. R. in Caſe of Wi- the Law 


a had been 
8 thers V. Harris. | | taken Accor. 
| SE | E : | | 1 ding to Ld. 
Coke's Opinion ever ſince; and Holt Ch. J. ſaid, that he ſubmitted to Ld. Coke's Opinion though he 
ſaw no Reaſon for it. | | 8 


(M. a. 5) Actions by or againſt Tenant by Elegit. 
2 F Tenant by Elegit commits Waſte, Action of Account lies againſt 
1 him, and ro Writ r Waſte; Quod nota, Br. Elegit, pl. J. 

cites 47 5.3.25 3: : 0 

2, The Debtor ſhall have Venire Facias ad computandum for the Waſte of 
the Recoveror and ſhall recover Damages tor the Surpluſage, as well 
againſt the Aſſignee and the Executor, as againit the Creditor himſell. 
Br. Elegit, pl. 20. cites tit. Elegit, in the old Tenures 
3. And if Tenant by Elegit aliens in Fee, he in Rever/jon ſhall have 
 Affiſe againit the Alienor and the Alienee by the Equity of the Statute 
ot Weit. 2. cap. 21. which ſays, Quod vivente altero illorum of the 
Guardian or 'Termor locum habet Athſa &c. Ibid. _ | 5 

4. So of the Alienation of the Exzcutors or of the Aſ/ignee of the Tenant 
by Elegit. Ibid, „ . | 


(M. a. 6) Where there are ſeveral Judgments, which 
bolt them ſhall have the Precedency. 


i A Had Fudgment againſt 7. F. in an Action of Debt Anno 3 Jac. 
| e and B. had a fudgment in Debt againſt the ſaid F. &. Anno 4 Fac. 
A. brought a Scire Facias upon his Fudgment againſt the ſaid J. S. and 
had Fudgment likewiſe therein, and B. afterwards had Fudgment in ö ci 
re Facias alſo, A, 10 4 had an Elegit, and the Sheriff impanelled a 
Jury, and delivered the Moiety of the Lands in Execution, but he did net 
return his Writ ; And thereupon B. endeavoured to have an Elegit upon 
his Judgment, and to turn A. out of Pollelhon ; but per Coke, 5 ig 
1 D 7 oule 
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— 


OD | Execution. 8 


| | 2 
ſhould turn F. F. out of Poſſeſſion by Virtue of his Elegit, A. may hase 4 
new Hligit, becauſe his Judgment is Prior to the other. Roll, Rep, 
757 pl. 18. Mich. 12 Jac. B. R. Brett v. Foſter, | * 

2 The Plaintiſf had a Moicty of the Lands delivered unto him in Poſ. 
{effion by an leg it upon a Fudgment given Craſtino Trin'; the Defendant 
claimed by an Extent on a Statute acknowledged in the ſame Term, but befor, 

the Judgment was given, The Reporter ſays he heard that it was ad. 

judged that the Plaintiff had the better Ticle, being in Poſleſfion un- 
der a judgment; And all rhe Term is but one Day in Law. Lat. 
53. Paſch, 1 Car, Gerrard v. Norris. = Es CH 
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N. B. The Reſidue of Tit. Execution will 
the ſubſequent Volume. 


be contained in 
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